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No.  12,701. 

The  Central  Union  Tslephone  Company  v.  Bradbury. 

Telephokx. — Common  Oarrier. — A  telephone  company  is  a  common  car- 
rier of  news,  in  the  sense  in  which  a  telegraph  company  is  a  common 
carrier. 

Same. — Service  MuA  he  JmpartiaL — The  rule  that  requires  a  common  car- 
rier to  serve  all,  so  far  as  able,  with  impartiality,  is  applicable  to  a  tel- 
ephone company,  engaged  in  a  general  telephone  business. 

Same. — Aet  cf  April  8thy  1885. — The  second  section  of  the  act  of  April  8th, 
1885  (Acts  1885,  p.  151),  providing  that  a  telephone  company  shall  sup- 
ply applicants  with  telephone  facilities  without  discrimination  or  par* 
tiality,  is  valid. 

BAXE^—Leffislaiure  May  Regulate  Ckarges,^PtU£nt.--Aet (^AprillSthy  1885,— 
The  Legislature  has  power  to  regulate,  as  in  the  act  of  April  13th,  1885, 
the  price  which  a  telephone  company,  engaged  in  a  general  telephone 
business,  may  charge  for  the  use  of  its  instruments,  notwithstanding 
the  patented  quality  of  the  latter. 

Same. — Word  '* Telqphoney"  Meaning  o/.~The  word  "telephone,"  as  used 


106 
132 

1 
586 

106 
146 

1 
191 

106 
151 

1 
143 

108 
153 

1 
488 

106 
155 

1 
668 

106 
165 

1 
500 

2  SUPREME  aWRT  OF  INDIANA^ 

The  Central  Union  Telephone  Company  v,  Bradbury. 

in  the  act  of  April  13th,  1885,  has  reference  to  an  organized  apparatus, 
or  combination  of  instruments,  usually  in  use  in  transmitting  and  re- 
ceiving telephonic  messages,  and  not  to  a  single  instrument  technically 
known  as  a  telephone. 

From  the  Marion  Superior  Court. 

J.  E.  McDonald,  J.  M.  Buttery  A,  i.  Mason,  T,  A,  Hen- 
dricks, C.  Baker,  0.  B.  Hard,  A,  W,  Hendricks,  A.  Baker, 
E.  Daniels,  N.  Williams,  J.  L,  Thompson  and  C.  8.  Holt,  for 
appellant. 

A.  C.  Harris,  W.  H.  Calkins,  C.  Byfield,  L.  Howland  and 
D,  M.  Bradbury,  for  appellee. 

NiBLACK,  C.  J. — An  act,  imposing  certain  duties  upon 
telegraph  and  telephone  companies,  was  passed  by  the  Gen- 
eral Assembly  of  this  State,  which  was  approved  and  went 
into  effect  on  the  8th  day  of  April,  1885.  The  second  sec- 
tion of  that  act  is  as  follows : 

"  Every  telephone  company  with  wires  wholly  or  partly 
within  this  State,  and  engaged  in  a  general  telephone  business, 
shall  within  the  local  limits  of  such  telephone  company's 
business  supply  all  applicants  for  telephone  connections  and 
facilities  with  such  connections  and  facilities  without  dis- 
crimination or  partiality,  provided  such  applicants  comply 
or  offer  to  comply  with  the  reasonable  regulations  of  the 
company ;  and  no  such  company  shall  impose  any  conditions 
or  restrictions  upon  any  such  applicant  that  are  not  imposed 
impartially  upon  all  persons  or  companies  in  like  situation, 
nor  shall  such  company  discriminate  against  any  individual 
or  company  engaged  in  any  lawful  business,  or  between  in- 
dividuals or  companies  engaged  in  the  same  business,  by  re- 
quiring as  a  condition  for  furnishing  such  facilities  that  they 
shall  not  be  used  in  the  business  of  the  applicant,  or  other- 
wise for  any  lawful  purpose."     Acts  1885,  151. 

On  the  13th  day  of  April,  1885,  the  General  Assembly 
passed  another  act,  entitled  "An  act  to  regulate  the  rental 
allowed  for  the  use  of  telephones,  and  fixing  a  penalty  for 
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its  violation,"  the  first  section  of  which  is  in  the  following 
words  :  "  That  no  individual,  company  or  corporation,  now  or 
hereafter  owning,  controlling  or  operating  any  telephone  line 
in  operation  in  this  State  shall  be  allowed  to  charge,  collect 
or  receive  as  rental  for  the  use  of  such  telephones,  a  sum  ex- 
ceeding three  dollars  per  month  where  one  telephone  only  is 
rented  by  one  individual,  company  or  corporation.  Where 
two  or  more  telephones  are  rented  by  the  same  individual, 
company  or  corporation,  the  rental  per  month  for  each  tele- 
phone so  rented  shall  not  exceed  two  dollars  and  fifty  cents 
per  month.''     Acts  1885,  227. 

At  the  time  of  the  enactment  of  these  statutes,  the  Cen- 
tral Union  Telephone  Company,  a  corporation  organized  un- 
der the  laws  of  the  State  of  Illinois,  was,  as  it  still  is,  the 
owner  and  operator  of  a  telephonic  exchange  and  a  system 
of  telephone  lines  within  and  in  the  immediate  vicinity  of 
the  city  of  Indianapolis,  in  this  State,  being  then  and  still 
the  only  company  engaged  in  the  telephone  business  within 
that  city. 

On  the  31st  day  of  August,  1885,  Daniel  M.  Bradbury,  a 
resident  citizen  of  Indianapolis,  addressed  to  this  telephone 
company  the  following  letter : 

"Indianapolis,  Ind.,  August  31st,  1885. 
"7%e  Central  Union  Telephone  Company: 

"I  have  a  law-office  in  room  No.  12,  in  Talbott  &  New's 
Block,  at  No.  29  J  on  North  Pennsylvania  street,  in  this  city. 
I  desire  to  be  placed  in  telephonic  communication,  by  means 
of  your  telephone,  with  the  patrons  in  this  city,  and  courts. 
I  therefore  demand  the  use  of  a  telephone  in  my  said  office, 
and  I  agree  to  pay  as  rental  for  the  use  thereof  the  sum  of 
three  dollars  per  month,  and  to  comply  with  all  reasonable 
rules  and  regulations  in  force  or  hereafter  made  by  said  com- 
pany, not  inconsistent  with  the  laws  of  this  State.  I  further 
agree  to  take  good  care  of  the  telephone  and  to  use  it  for  my 
business  and  convenience  only.  D.  M.  Bradbury." 

To  this,  John  E.  Hockett,  the  district  superintendent  in 
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charge  of  the  company's  business  at  Indianapolis^  responded 
a»  follows : 

"  Indian APOLis,  Ind.,  September  4th,  1885. 
"D.  J/.  Bradbury f  Esq.,  Attorney  at  Law,  29 J  North  Penn- 
sylvania Street  J  Indianapolis^  Ind.: 
"  Dear  Sib  :  As  agent  of  the  Central  Union  Telephone 
Company  in  this  city,  I  have  just  received  your  letter  of  Au- 
gust 31st,  1885.  It  is  the  desire  of  the  company  to  comply 
with  your  wishes,  if,  upon  ascertaining  them,  it  is  practica- 
ble to  do  so.  But,  as  your  letter  does  not  indicate  with  suf- 
ficient clearness  what  it  is  you  request  the  company  to  do  for 
the  price  indicated  by  you,  I  request,  upon  behalf  of  the  com- 
pany, that  you  indicate  your  wishes  w^ith  more  exactness.  Do 
you  desire  the  company  to  place  in  your  office  one  hand  tel- 
ephone and  cord,  one  magneto  bell  with  backboard  and  bat- 
tery box,  one  Blake  transmitter  and  one  cell  battery,  and  to 
connect  these  by  wire  for  your  exclusive  use  with  the  com- 
pany's exchange  in  this  city,  and  also  to  furnish  with  ex- 
change service  with  the  Indianapolis  exchange  subscribers, 
and  with  inspection  and  maintenance  of  lines  and  apparatus? 
Or  do  you  desire  the  company  to  furnish  you  with  some  other 
and  lower  giade  of  equipment  and  service?  Perhaps  you 
may  not  be  aware  that  the  company  has  several  grades  or 
classes  of  equipment  and  service,  and  that  the  price  depends 
on  the  character  of  equipment  and  service  furnished.  The 
hand  telephone  and  cord,  the  magneto  bell  with  backboard 
and  battery  box,  and,  if  desired,  the  Blake  transmitter  and 
the  cell  battery,  are  placed  in  the  office  or  place  of  business 
of  the  patron  of  the  company.  These  are  connected  by  wire, 
of  which  the  patron  has,  if  deisired,  the  exclusive  use,  with 
the  company's  exchange  in  this  city,  and  the  service  of  con- 
necting this  wire  with  the  wires  of  the  subscribers  of  the 
company's  said  exchange  is  performed  by  the  company  at  its 
exchange  in  this  city.  For  the  use  of  these  instruments  so 
placed  in  the  office  of  the  patron,  and  for  the  use  of  the  wire 
connecting  them  with  the  company's  exchange  in  this  city. 
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and  for  such  exchange  service,  and  for  construction  and  main- 
tenance and  inspection  of  lines  and  apparatus,  the,  company^s 
charges  are  as  follows:  For  the  rental  of  the  hand  telephone, 
|10  per  year;  for  rental  of  the  Blake  transmitter,  $10  per 
annum,  and  for  the  additional  service,  material  and  facilities 
furnished  by  the  company,  the  charge  to  you  will  be  ($40) 
forty  dollars  additional  per  annum,  the  same  being  based 
upon  the  distance  from  your  office  to  the  company's  exchange 
in  this  city.  The  hand  telephone  and  the  Blake  transmitter 
are  patented  inventions,  secured  to  the  patentees  by  letters 
patent  of  the  United  States,  and  for  the  use  of  which  the 
company  pays  royalties  as  licensee  to  the  patentees  or  their 
assigns.  The  hand  telephone  and  Blake  transmitter,  two 
telephones,  are  constructed  by,  belong  to  and  are  the  prop- 
erty of  the  American  Bell  Telephone  Company,  which  is  the 
owner  of  the  patents  covering  them.  The  magneto  bell  is 
also  covered  by  letters  patent  of  the  United  States,  and  our 
company  purchase  them  of  the  patentee  or  of  his  licensees, 
but  they  can  only  be  purchased  to  be  used  in  connection  with 
telephones  covered  by  patents  owned  by  the  American  Bell 
Telephone  Company.  The  charges  above  are  reasonable,  an^ 
the  least  amounts  for  which  we  can  furnish  you  the  instru- 
ments, connection  and  service  above  specified.  If  desired 
by  you,  however,  the  company  will  furnish  you  the  use  of 
one  hand  telephone  and  cord  and  one  magneto  bell,  to  be 
placed  in  your  office,  and  a  wire  connection  between  the  com- 
pany's exchange  in  this  city,  and  also  exchange  service  from 
7  A.  M.  to  6  p.  M.  each  day,  Sundays  excepted,  with  sub- 
scribers of  the  Indianapolis  exchange,  the  company  reserv- 
ing the  right  of  placing  other  telephone  subscribers  upon 
the  same  wire  at  its  discretion,  together  with  inspection  and 
maintenance  of  the  line  and  apparatus,  and  for  the  use  of 
said  last  named  instruments,  connection  and  service  above 
specified,  the  company's  charges  will  be  at  the  rate  of  $3 
per  month.     Both  classes  of  service  above  mentioned  will  be 
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furnished,  subject  to  the  reasonable  rules  and  regulations  of 
the  compasj. 

"  Please  answer  this  letter  at  your  earliest  convenience,  and 
indicate  to  us,  on  behalf  of  the  company,  with#the  necessary 
precision,  just  what  you  desire  the  company  shall  do. 
"  Yours  truly,  J.  E.  Hockett, 

"Agent  Central  Union  Telephone  Co." 

In  reply,  Bradbury  addressed  the  telephone  company  in 
the  following  terms : 

"  Indianapolis,  Ind.,  September,  1885. 
"To  the  Central  Union  Telephone  Go. : 

"  My  demand  upon  you  was  for  the  use  of  your  telephone 
lines  in  this  city  as  was  and  is  lawfully  supplied  to  the  su- 
perior courts  of  this  county  and  the  public  generally  in  this 
city,  and  not  any  partial,  exceptional  or  qualified  use.     ' 

"  Resp'y,        D.  M.  Bradbury." 

Bradbury  thereupon,  in  the  name  of  the  State,  and  upon 
his  own  relation,  filed  a  complaint  in  the  court  below  charg- 
ing that  the  said  Central  Union  Telephone  Company  was  a 
common  carrier  of  telephonic  messages,  and  that,  under  the 
^ct  of  April  13th,  1885,  he  had  become  entitled  to  demand 
and  to  receive  from  the  company  the  highest  grade  or  class 
of  telephonic  service  for  three  dollars  per  month,  and  de- 
manding that  an  alternative  writ  of  mandate  might  be  issued 
to  said  telephone  company,  requiring  it  to  furnish  to  him  such 
highest  grade  or  class  of  telephonic  service  at  the  rate  of 
three  dollars  per  month,  or  to  show  cause  why  the  same 
should  not  be  done. 

The  company  appeared  to  the  action,  and,  waiving  the  is- 
suance and  service  of  an  alternative  writ  of  mandate,  an- 
swered, averring  that  all  the  instruments  used  in  its  business 
were  new  and  useful  inventions  covered  by'letters  patent  from 
the  United  States,  and  were  only  so  used  by  it,  as  well  as  its 
patrons  and  subscribers,  under  licenses  granted  by  the  owners 
of  such  letters  patent,  for  which  it  was  compelled  to  pay  large 
royalties ;  that  by  reason  of  the  expensive  character  of  its 
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business^  it  could  not  furnish  Bradbury  with  the  highest  grade 
or  class  of  telephonic  service  at  the  rate  of  three  dollars  per 
moDth^  without  an  actual  pecuniary  loss ;  at  the  same  time 
denying  the  power  of  the  Legislature  of  this  State  to  regu- 
late the  prices  it  may  charge  for  the  rental  of  telephonic  in- 
straments  used  by  it  in  the  prosecution  of  its  business  or  for 
any  other  service ;  also  averring  its  readiness  and  willingness 
to  furnish  Bradbury  with  a  hand  telephone  and  cord,  and  a 
magneto  bell  to  be  placed  in  position  in  his  office  and  con- 
nected with  its  exchange,  and  to  accord  to  him  exchange  ser- 
vice from  7  o^clock  A.  M.  until  6  o'clock  P.  m.  each  day, 
Sundays  excepted,  at  the  rate  of  three  dollars  per  month,  and 
offering  to  agree  that  a  judgment  to  that  extent  might  be  en- 
tered against  it ;  also  denying  that  it  was  a  common  carrier, 
or  amenable  to  the  laws  governing  common  carriers. 

Issue  being  joined,  the  court  below,  at  special  term,  after 
hearing  the  evidence,  made  a  finding  that  Bradbury  was  en- 
titled to  the  relief  demanded  by  him,  and  accordingly  entered 
judgment  that  the  company  should  furnish  to  him,  for  his 
use,  one  hand  telephone  and  cord,  one  magneto  bell  with 
back  board  and  battery  box,  one  Blake  transmitter,  and  one 
cell  battery,  and  accord  to  him  all  the  usual  exchange  con- 
nections and  exchange  facilities,  at  the  rate  of  three  dollars 
per  month ;  and  this  judgment  was  affirmed  at  general  term. 

Various  questions  were  reserved  at  the  trial,  and  most  of 
the  questions  thus  reserved  have  been  exhaustively  argued 
here.  But  the  validity  of  the  act  of  April  13th,  1885,  in  the 
first  instance,  and  the  meaning  of  the  word  "  telephone,"  as 
used  in  that  act,  in  the  second  instance,  have  been  treated, 
and  practically  accepted,  as  the  controlling  questions  in  the 
cause.  As  incidental,  however,  to  the  validity  of  this  last 
named  act,  the  binding  force. and  practical  application  of  so 
much  of  the  act  of  April  8th,  1885,  as  relates  to  telephone 
companies,  has  received  some  attention  in  argument. 

We  held  in  the  recent  case  of  Hockett  v.  StcUcy  105  Ind.  250, 
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that  the  Central  Union  Telephone  Company  has  become  and 
is  a  common  carrier  of  news,  in  the  sense  in  which  a  tele- 
graph company  is  a  common  carrier ;  that  is  to  say,  that,  since 
its  organization,  its  business  has  been,  as  it  still  is,  to  carry 
telephonic  messages  over  lines  of  wire,  erected  for  that  pur- 
pose, and  set  apart  to  what  is  in  effect  a  public  use.  Our 
holding  in  that  case,  also,  was  to  the  efiPect  that  the  company 
was  a  common  carrier,  in  the  sense  stated,  on  the  13th  day 
of  April,  1885,  when  the  act  of  that  date  was  passed.  The 
same  parity  of  reasoning  requires  us  to  hold  that  the  com- 
pany was,  in  like  manner,  a  common  carrier  on  the  8th  day 
of  April,  1885,  when  the  act  of  that  date  went  into  effect. 
On  this  subject,  see  the  case  of  StaUj  ex  reL,  v.  Nebraska  Tel- 
ephone Oo.,  22  N.  W.  Rep.  237 ;  also.  State,  exrel.y  v.  Telephone 
Co,,  36  Ohio  St.  296,  and  Amhncan  R.  Tel.  Co.  v.  Connecti- 
cut Telephone  Co.,  44  Am.  R.  237,  and  notes. 

That  the  business  of  a  common  carrier  of  whatever  class, 
is  a  public  employment,  and  that  a  common  carrier  is  re- 
quired to  serve  all  so  far  as  he  is  able  to  do  so,  and  that,  too, 
with  substantial  impartiality,  are  legal  propositions  too  well 
established  to  require  the  citation  of  authorities,  and  those 
legal  relations  of  common  carriers  to  the  general  public  were 
held,  and  we  think  correctly,  to  be  applicable  to  telephone 
companies  engaged  in  a  general  telephone  business,  by  the  case 
of  Sta^e,  ex  rel.,  v.  Nebraska  Telephone  Co.,  above  cited. 

The  second  section  of  the  act  of  April  8th,  1885,  herein 
above  set  out,  so  far  as  it  affects  any  question  involved  in 
this  cause,  is  little,  if  anything,  more  than  a  statutory  exten- 
sion of  the  law,  applicable  to  common  carriers  generally,  to 
telephone  companies  doing  a  general  telephone  business,  and 
as  such  telephone  companies  are  common  carriers  independ- 
ently of  any  statute,  and  as  common  carriers  are  proper  sub- 
jects of  legislative  control,  we  see  no  objection  to  the  validity 
of  that  section.  Munn  v.  Illinois,  94  U.  S.  113 ;  Hockett  v. 
8ta;te,  supra. 
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It  was  seemingly  conceded  at  the  trial,  and  has  been  im- 
pliedly so  conceded  in  argument,  that  the  Central  Union  Tele- 
phone Company  might  easily  and  conveniently  have  placed 
Bradbury  in  telephonic  connection  with  its  exchange  and 
other  subscribers,  through  the  medium  of  then  existing  and 
contiguous  line^  of  wire,  if  it  and  he  could  have  agreed 
upon  the  price  to  be  charged  for  the  service  desired.  No  ex- 
cuse has,  therefore,  been  presented  on  account  of  inability 
of  the  company  to  furnish  the  required  service  without  in- 
curring some  unreasonable  additional  expense  or  unduly  ex- 
tending its  business. 

The  power  of  a  State  Legislature  to  regulate  the  prices 
which  a  telephone  company,  engaged  in  a  general  telephone 
business,  may  charge  for  the  use  of  its  instruments,  was  fully 
and  carefully  considered  in  the  case  of  Hockett  v.  Staiey  above 
referred  to,  and  the  conclusion  then  reached  was,  that,  not- 
withstanding the  patented  quality  of  the  instruments  in  ques- 
tion, the  power  of  a  State  Legislature  in  that  respect  is  ple- 
nary and  complete.  See,  also,  Patterson  v.  Kerducky^  97  U. 
S.  501.  We  also  held,  in  that  case,  that  the  word  "tele- 
phone,''  as  used  in  the  act  of  April  13th,  1885,  had  reference 
to  an  organized  apparatus,  or  combination  of  instruments, 
usually  in  use  in  transmitting,  as  well  as  in  receiving,  tele- 
phonic messages,  and  composed  of  instruments  similar  to 
those  enumerated  in  the  judgment  in  this  case  at  special 
term,  and  not  to  a  single  instrument  technically  known  as  a 
"telephone." 

The  construction  thus  placed  upon  the  act  last  named  con- 
tinues to  meet  the  approbation  of  our  judgment,  and  may 
now  be  considered  an  established  rule  of  statutory  construc- 
tion in  this  State. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  23, 1886. 


10  SUPREME  CX)URT  OF  INDIANA, 


The  Louisville,  Evansville  and  St.  Louis  Railway  Company  r.  Thomas. 


No.  11,796. 

The  Louisville,  Evansville  and  St.  Louis  Railway 

Company  v.  Thomas. 

Bailroad. — Animals, — Fences, — Where  an  action  against  a  railroad  com- 
pany to  recover  for  stock  killed  is  commenced  in  the  circuit  court,  it 
must  be  averred  in  the  complaint,  and  proved  upon  the  trial,  that  at  the 
point  where  the  animals  entered  upon  the  track,  the  railroad  was  not 
securely  fenced. 

Same. — GatUe-Ouoa-ds, —  Wing-Fences, — Although  there  are  sufficient  fences 
running  parallel  with  the  track,  at  the  point  where  animals  entered 
upon  it,  yet,  if  there  are  no  wing-fences  connecting  the  parallel  fences 
with  the  cattle-guards,  the  road,  beyond  such  cattle  guards  at  least,  is 
not  securely  fenced. 

Samb. — Injury  Must  he  Done  by  Actual  Contact  mth  Locomotive  or  Cais. — In 
an  action  under  the  statute,  evidence  must  be  introduced  from  which 
the  court  or  jury  may  find  that  the  locomotive  or  cars  came  in  actual 
contact  with  the  animals  killed  or  injured. 

From  the  Gibson  Circuit  Court. 

T.  R  Paxton,  for  appellant. 

J.  E.  McCullough  and  J.  H.  Miller^  for  appellee. 

HowK,  J. — In  this  case  the  appellee  Thomas  sued  the  aj)- 
pellant  railway  company,  in  a  complaint  of  three  paragraphs. 
The  object  of  the  suit  was  to  recover  the  value  of  a  certain 
mare,  owned  and  possessed  by  appellee,  alleged  to  have  been 
killed  by  a  locomotive  and  train  of  cars  owned,  ased  and 
operated  by  appellant  on  the  line  of  its  railway,  in  Gibson 
county.  In  the  first  paragraph,  appellee  has  stated  his  cause 
of  action  under  the  statute,  which  makes  a  railway  company, 
whose  tracks  are  not  securely  fenced  in,  liable  in  damages 
for  all  animals  killed  or  injured  by  its  engines  or  cars,  used 
and  operated  on  the  line  of  its  railway,  without  regard  to  any 
questions  of  wilfulness,  negligence  or  unavoidable  accident. 

In  the  third  paragraph,  appellee  alleged  that  he  was  the 
owner  of  a  bay  mare  of  the  value  of  $130;  that  in  the  even- 
ing of  June  18th,  1883,  appellee's  mare  was  turned  into  his 
pasture  field,  which  field  was  securely  fenced  in  and  inclosed; 
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that  in  the  night  of  that  day,  without  the  knowledge  or  neg- 
ligence of  appellee,  his  mare  escaped  from  his  pajjture  and 
strayed  upon  appellant's  railroad  track,  in  Gibson  county; 
that  appellant's  servants  and  employees,  who  were  then  and 
there  running  and  operating  its  locomotive  and  train  of  cars 
on  its  railroad  track,  wrongfully,  wilfully  and  negligently  ran 
such  locomotive  and  cars  in  close  pursuit  of  appellee's  mare 
upon  such  track  for  a  quarter  of  a  mile,  and  until  such  locomo- 
tive ran  against  and  upon  such  mare,  and  thereby  so  wounded 
and  injured  such  mare  that  she  then  and  there  died,  without 
any  contributory  fault  or  negligence  on  the  part  of  appellee, 
to  his  damage,  etc. 

The  second  paragraph  of  complaint  contains  a  more  lengthy 
and  detailed  statement  of  the  killing  of  appellee's  mare  than 
the  third  paragraph,  and  differs  therefrom  in  some  material 
particulars.  Thus,  it  is  alleged  in  the  second  paragraph  that, 
at  the  point  where  appellee's  mare  entered  upon  appellant's 
railroad  track,  such  track  was  not  securely  fenced  in,  which 
feet  was  not  stated  m  the  third  paragraph.  So,  again,  it  was 
not  alleged  in  the  second  paragraph  that  appellant's  locomo- 
tive or  cars  struck  or  touched  appellee's  mare ;  but  it  is  aver- 
red that  appellant's  servants,  in  charge  of  such  locomotive 
and  cars,  wrongfully  and  wilfully  pursued  the  mare  along  the 
track,  at  a  place  where  the  mare  could  not  escape  from  or 
leave  the  track,  at  such  a  high  rate  of  speed  as  to  drive  and 
frighten  her  into  its  trestle-work,  whereby  the  mare  was  so 
injured  and  wounded,  that  she  then  and  there  died,  to  appel- 
lee's damage,  etc. 

Appellant  answered  by  a  general  denial  of  the  complaint. 
The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was  re- 
turned for  appellee  assessing  his  damages  at  $125.  Over  ap- 
pellant's motion  for  a  new  trial,  the  court  rendered  judg- 
ment on  the  verdict. 

The  only  error  assigned  here  by  appellant  is  the  overruling 
of  its  motion  for  a  new  trial.  It  is  claimed  by  appellant's 
counsel,  that  there  is  no  evidence  in  the  record  of  this  cause 
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which  tends  to  prove  the  cause  of  action  stated  by  appellee 
in  either  the  second  or  third  paragraphs  of  his  complaint. 
Counsel  says:  " There  is  no  direct  evidence  in  regard  to  the 
manner  in  which  appellee's  mare  was  injured.  It  occurred 
in  the  night  time.  No  witness  testified  who  saw  the  occur- 
rence or  even  heard  the  locomotive  and  cars  by  which,  it  is 
claimed,  the  mare  was  injured.  There  is  no  evidence  of  neg- 
ligence on  the  part  of  appellant,  and  no  evidence  whatever 
from  which  the  wilful  killing  of  appellee's  mare,  by  appel- 
lant's servants  or  employees,  can  reasonably  be  inferred.  This 
was  conceded  below,  and  the  verdict  was  sustained  by  the 
trial  court  solely  upon  the  case  stated  in  the  first  paragraph 
of  complaint."  To  the  case  as  thus  stated,  appellant's  coun- 
sel has  expressly  limited  his  argument  in  this  court,  and^ 
therefore,  we  shall  confine  this  opinion  to  the  consideration 
of  the  same  case. 

It  is  earnestly  insisted  by  appellant's  counsel,  that  the  ver- 
dict of  the  jury  was  not  sustained  by  sufficient  evidence,  and 
was  contrary  to  law,  in  two  particulars,  namely : 

First.  Because  the  evidence  clearly  shows  that  appellant's 
railroad  track  was  "enclosed  on  both  sides  with  a  proper 
fence,  distant  twenty-five  or  thirty  feet  from  the  center  of 
the  track,"  at  the  point  where  appellee's  mare  entered  upon 
such  track;  and. 

Second,  Because  the  evidence  fails  to  show  that  appellee's 
mare  was  injured  or  killed  by  actual  contact  or  collision  with 
appellant's  locomotive  or  cars,  on  the  line  of  its  railroad. 

We  will  consider  the  evidence  in  reference  to  these  two 
points,  in  the  order  in  which  they  are  stated,  and  decide  the 
questions  thereby  presented. 

1.  In  section  4025,  R.  S.  1881,  in  force  since  July  2d,  1877, 
it  is  provided  that  any  railroad  corporation  running,  control- 
ling or  operating  any  railroad  into  or  through  this  State,  shall 
be  liable  for  stock  killed  or  injured  by  the  locomotives,  cars 
or  other  carriages  run  on  such  road,  in  the  name  in  which 
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the  road  was  run  or  operated  at  the  tinie^  to  the  extent  and 
according  to  the  provisions  of  the  statute. 

In  section  4029^  R.  S.  1881,  being  section  5  of  the  same 
statute^  it  is  further  provided  as  follows :  "  On  the  hearing 
of  any  such  cause,  the  court  or  jury  trying  the  same  shall 
give  judgment  for  the  plaintiff  or  plaintiffs  for  the  value  of 
the  animal  or  animals  killed  or  the  injury  done,  without  re- 
gard to  the  question  whether  such  killing  or  injury  was  the 
result  of  wilful  misconduct  or  negligence,  or  the  result  of 
unavoidable  accident/^ 

Section  4031,  R.  S.  1881,  being  section  7  of  the  same  act, 
in  force  since  July  2d,  1877,  reads  as  follows :  "  This  act 
shall  not  apply  to  any  railroad  securely  fenced  in,  and  if  such 
fence  be  properly  maintained  by  such  conjpany,  lessee,  as- 
signee, receiver,  or  other  person  running  the  same." 

In  construing  these  statutory  provisions  and  similar  pro- 
visions of  prior  statutes,  it  has  been  uniformly  held  by  this 
court,  in  cases  commenced,  as  this  case  was,  in  the  circuit 
court^  ^^  that,  in  order  to  make  a  railroad  company  liable  un- 
der the  statute  for  stock  killed  upon  the  road,  the  animals 
must  enter  upon  the  road  at  a  point  where  it  is  not  securely 
fenced.'^  Toledo,  etc.,  R.  W.  Co.  v.  Stevens,  63  Ind.  337; 
Wabash  R.  W.  Oo.  v.  Forshee,  77  Ind.  158;  Louiamlle,  etc., 
R.  W.  Co.  V.  Porter,  97  Ind.  267.  A  different  rule,  at  least 
as  to  the  averments  of  the  complaint,  is  recognized  by  our 
decisions  in  cases  commenced  before  justices  of  the  peace. 
Indianapolis,  etc.,  R.  R.  Oo.  v.  Adkins,  23  Ind.  340;  Ohio, 
etc.,  R.  W.  Oo.  V.  Miller,  46  Ind.  215;  Indianapolis,  etc.,  R. 
R.  Co.  V.  Sims,  92  Ind.  496.  In  the  cases  last  cited  it  was 
held  that  a  complaint  before  a  justice  of  the  peace,  against  a 
railroad  company,  for  the  killing  or  injury  of  stock,  is  good 
on  demurrer,  without  an  averment  that,  at  the  point  where 
the  animals  entered  upon  the  railroad,  it  was  not  securely 
fenced.  But  where,  as  in  the  case  at  bar,  the  plaintiff  brings 
his  action  against  the  railroad  company  in  the  circuit  court, 
he  must  aver  in  his  complaint,  and  prove  upon  the  trial,  that 
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at  the  point  where  his  animals  entered  apon  the  railroad  of 
the  defendant  sach  railroad  was  not  securely  fenced. 

The  evidence  in  the  record  of  this  cause  tends  to  prove  the 
following  &cts  upon  the  point  under  consideration  :  On  the 
evening  of  June  18th,  1883,  appellee's  mare  was  turned  into 
his  pasture  field,  which  field  was  properly  fenced  in  and  en- 
closed, and  the  fence  between  such  field  and  appellant's  rail- 
road track  was  a  part  of  the  fence,  on  the  north  side  of  such 
railroad  running  east  and  west,  by  which  the  track  was  then 
and  there,  as  alleged,  securely  fenced.  In  the  following  night, 
without  the  knowledge  or  consent  of  appellee,  his  mare  es- 
caped from  his  pasture  field  over  the  fence  separating  such 
field  from  the  railroad  track  of  appellant,  and  strayed  along^ 
as  her  tracks  indicated,  upon  such  railroad  track.  At  the 
point  where  the  mare  escaped  finom  appellee's  pasture  over  his 
fence  and  entered  upon  appellant's  railroad  track,  as  shown 
on  the  following  morning  by  the  impressions  of  her  feet,  such 
track  was  properly  fenced  on  both  sides  thereof,  not  by  the 
appellant,  but  by  the  proprietors  of  the  lands  abutting  upon 
its  right  of  way  and  track,  on  either  side  thereof.  The  foot- 
prints of  the  mare  showed  that  after  she  escaped  from  the 
pasture  and  entered  U]X)n  the  railroad  track,  she  went  east- 
ward along  such  track  about  sixty  rods  to  a  cattle-guard. 
There  were  no  wing-iences  on  either  side  of  the  cattle-guard, 
leading  from  it  to  the  east  and  west  fences  on  the  north  and 
south  sides  of  appellant's  railroad  track.  If  there  had  been 
such  wing-fences  leading  out  Srom.  the  cattle-guard,  and  con- 
necting with  the  east  and  west  fences  on  each  side  of  the  rail- 
road track,  it  could  have  been  correctly  said  that  such  track, 
at  the  point  where  appellee's  mare  entered  thercjon,  was,  in 
the  language  of  the  statute,  "  securely  fenced  in."  In  that 
event,  the  eastward  journey  of  the  mare  on,  along  and  over 
appellant's  railroad  track,  would  have  terminated  of  neces- 
sity at  the  cattle-guard,  and  she  could  have  gone  no  further, 
except  in  retracing  her  previous  steps.  As  it  was,  in  the  ab- 
sence of  such  wing-fences  leading  out  firom  the  cattle-guard 
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and  connecting  it,  on  each  side,  with  the  east  and  west  fences, 
it  can  not  be  said  with  legal  accuracy  that,  at  the  point  where 
appellee's  mare  entered  upon  appellant's  railroad  track,  such 
track  was  then  and  there  "  securely  fenced  in/' 

But,  if  this  view  of  the  question  under  consideration  were 
inaccurate,  incorrect  or  erroneous  (which  we  do  not  believe), 
the  evidence  clearly  shows,  we  think,  that  the  injury  and 
death  of  appellee's  mare  were  not  the  direct  and  immediate 
sequence  or  result  of  her  escape  from  his  pasture,  and  of  her 
entry  then  and  there  upon  appellant's  railroad  track.    When 
the  mare,  in  going  eastward  on  and  along  such  railroad  track, 
had  arrived  at  the  cattle-guard,  and  her  further  progress  along 
such  track  was  thereby  prevented,  she  left  such  track  and 
went  on  eastward  without  any  hinderance,  obstruction  or  even 
temporary  delay,  by  means  or  by  reason  of  any  wing-fence 
leading  out  from  such  cattle-guard  and  connecting  with  any 
other  fence  enclosing,  or  attempting  to  enclose,  such  railroad 
track.     So  that,  from  such  cattle-guard  eastward,  appellant's 
railroad  track  was  not  fenced  in,  securely  or  otherwise,  at  the 
point  where  appellee's  mare  subsequently  returned  to  and 
entered  upon  such  railroad  track.   We  are  of  opinion,  there- 
fore, that  there  was  evidence  before  the  jury  which  tended  to 
prove  that,  although  appellant's  railroad  track  was  "enclosed 
on  both  sides  by  a  proj)er  fence,"  yet  such  track  was  not  "  se- 
curely fenced  in"  at  the  time  and  place  when  and  where  ap- 
pellee's mare  entered  thereon,  and  was  injured  and  killed. 

2.  It  is  settled  by  our  decisions  that  in  an  action  against  a 
railroad  company  under  the  statute  to  recover  the  value  of 
animals  killed,  or  for  injury  done,  evidence  must  be  intro- 
duced from  which  the  court  or  jury  may  find  that  the  loco- 
motive or  cars  came  in  actual  contact  or  collision  with  the 
animals  killed  or  injured.  Ohio,  etc.,  R,  W,  Co,  v.  Cole,  41 
Ind.  331;  Indianapolis,  etc^R.  W.  Co,  v.  McBrotonfAG  Ind. 
229;  Baltimore,  etc.,  R.  W.  Co.  v.  Thomas,  60  Ind.  107.  In 
the  case  in  hand,  evidence  was  before  the  court  and  jury  which 
tended  to  prove  that  appellee's  mare  was  injured  and  killed 
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by  actual  contact  or  collision  with  ajipellant's  locomotive  or 
cars,  and  we  can  not  disturb  the  verdict  on  the  weight  of 
such  evidence. 

Appellant's  counsel  also  complains  of  an  instruction  giv^en 
by  the  court,  of  its  own  motion,  and  of  its  refiisal  to  give  two 
instructions  at  appellant's  request.  The  same  questions,  and 
none  other  or  different,  are  presented  by  this  complaint  of 
counsel,  as  those  already  passed  upon,  in  considering  this  case 
as  made  by  the  evidence  appearing  in  the  record.  We  are 
of  opinion,  therefore,  that  no  error  was  committed  by  the 
trial  court  either  in  the  instruction  given  of  its  own  motion, 
or  in  its  refusal  to  give  the  instructions  requested  by  appellant. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  2,  1886. 


No.  12,133. 

Clemans,  Administrator,  v.  Buffenbarger. 

\m  151  'Costs, — Motion  to  Stay  I^'oceedings  Until  Ooeta  of  Former  Action  are  Paid. — 
Prad,iee. — Pi^eaumption, — A  motion  to  stay  proceedings  until  the  costs  of 
a  former  suit,  involving  the  same  questions,  which  had  been  dismissed, 
have  been  paid,  should  be  sustained,  unless  the  presumption  that  the 
second  action  is  vexatious  is  removed  bj  a  showing. 

From  the  Noble  Circuit  Court. 

C  CleToana  and  L,  W.  Welkery  for  appellant. 

A.  A.  ChapiUf  M.  P.  Barr  and  T.  M.  Eells,  for  appellee. 

Elliott,  J. — The  appellee  moved  the  court  to  stay  pro- 
ceedings in  this  action  until  the  costs  of  a  former  suit  should 
be  paid,  and  the  trial  court  ruled  in  favor  of  the  appellee. 
■  On  this  ruling  error  is  assigned.  The  statements  of  the  affi- 
davit filed  by  the  appellee  in  support  of  the  motion  are,  in 
substance,  as  follows: 
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That,  on  the  17th  day  of  October,  1878,  William  Line 
commenced  an  action  ags^inst  the  defendant  for  the  same  cause 
of  action  set  forth  in  the  plaintiff  ^s  complaint  in  the  present 
suit ;  that  afterwards,  on  his  own  application,  the  plaintiff, 
as  administrator  of  the  estate  of  Thomas  Line,  was  substi- 
tuted as  plaintiff;  that,  subsequently,  he  applied  for  and  ob- 
tained a  change  of  venue  to  DeKalb  county ;  that  at  the 
December  term,  1883,  of  the  DeKalb  Circuit  Court,  the 
cause  was  set  down  for  trial  and  the  defendant  appeared,  but 
the  plaintiff  thereupon  voluntarily  dismissed  the  case,  and 
judgment  was  rendered  in  favor  of  the  appellee  for  costs,  in 
the  sum  of  $84.80,  which  sum  is  unpaid.  The  affidavit 
further  states  that  the  defendant  has  been  put  to  great  ex- 
pense and  trouble  in  attending  court  since  October,  1878, 
and  has  expended  money  in  procuring  the  attendance  of 
witnesses.  The  substance  of  the  affidavit  filed  by  the  appel- 
lant is  this:  That  the  former  suit  was  commenced  by  Wil- 
liam Line  and  Thomas  Line ;  that  after  it  was  commenced 
Thomas  Line  died;  that  appellant  was  substituted  as  plain- 
tiff; that  he  did  dismiss  that  suit  for  the  reason  that  the 
ownership  of  the  mortgage  sued  on  was  involved ;  that  there 
was  only  a  parol  assignment,  and  the  assignor  was  not  a  party 
to  the  suit;  that  there  are  different  parties  to  the  present  ac- 
tion ;  that  the  former  suit  was  dismissed  because  the  assignor 
of  the  mortgage  was  not  a  party ;  that  there  has  been  no  at- 
tempt to  prosecute  this  suit  maliciously,  and  the  plaintiff  has 
a  meritorious  cause  of  action. 

The  ruling  of  the  trial  court  was  right.  The  affidavit  of 
the  appellee  shows  vexatious  proceedings  on  the  part  of  the 
appellant,  and  the  counter-affidavit  does  not  meet  its  state- 
ments. The  reason  assigned  for  the  dismissal  of  the  first 
suit  is  unsatisfactory,^  for,  if  no  question  had  been  made  as  to 
parties,  the  appellant  could  unquestionably  have  enforced  his 
mortgage,  because  the  failure  to  present  the  question  of  de- 
fect of  parties  by  plea  or  demurrer  is  a  waiver.  But,  aside 
Vol.  106.— 2 
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from  this,  there  is  another  reason  why  the  excuse  offered  by 
the  appellant  must  be  deemed  unavailing,  and  that  is  this : 
If  he  deemed  new  parties  necessary,  he  should  have  made 
thd  proper  application  to  the  trial  court  in  due  season,  and 
not  have  vexed  the  appellee  by  the  protracted  litigation. 

If  the  failure  to  pay  costs  was  owing  to  the  lack  of  means 
in  appellant^s  hands  as  administrator,  that  fact  ought  to  have 
been  shown.  For  anything  that  appears,  the  appellant  had 
abundant  means  in  his  hands  as  administrator,  and  an  ad- 
ministrator with  means  at  his  command  can  not  be  allowed 
to  vex  another  by  repeated  actions  unless  he  first  pays  the 
costs  in  the  first  action. 

Where  a  secojid  action  is  commenced,  the  presumption  is 
that  it  is  vexatious,  and  the  burden  of  removing  this  pre- 
sumption rests  on  the  plaintiff.  State,  ex  reh,  v.  Howe,  64 
Ind.  18;  Kitta  v.  Wilhoriy  89  Ind.  95.  In  this  instance  this 
presumption  is  not  overcome. 

Judgment  affirmed. 

Filed  March  3,  1886. 


No.  12,725. 

Middleton  et  al.  v.  Greeson,  Trustee,  et  al. 

Township  Trustee. — Limitation  on  Power  to  ContracL — Sections  6006  and 
6007,  R.  S.  1881,  limit  the  authority  of  township  trustees  to  contract 
debts,  whether  on  hehalf  of  the  civil  or  school  township. 

Same. — School- Houses, — Injunction, — The  trustee  of  a  school  township  can 
not,  under  such  statute,  without  an  order  from  the  board  of  commis- 
sioners authorizing  it,  contract  a  debt  for  the  building  of  a  school -house 
which  will  make  the  aggregate  debts  chargeable  to  the  special  school 
fund  exceed  the  amount  of  that  fund  on  hand  and  to  be  derived  from 
the  tax  assessed  against  the  township  for  the  year  in  which  the  debt  is 
to  be  incurred,  and  he  may  be  enjoined  from  so  doing  by  a  taxpayer. 

Statute. — Construction. — As  to  rules  for  the  construction  of  statutes  gen* 
erally  see  opinion. 

From  the  Howard  Circuit  Court. 
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/.  CI  Blacldidgey  W,  E.  BlacUidge  and  B.  0.  H.  Moon,  for 
appellants. 
/.  (yBrien  and  C.  C.  Shirley,  for  appellees. 

ZoLLABS;  J. — This  action  was  commenced  by  appellants 
against  appellees,  on  the  24th  day  of  August,  1885.  The  ma- 
terial averments  of  th&  complaint  are  correctly  stated  in  ap- 
pellant's brief^  as  follows : 

^'Appellants  are  taxpayers  of  Harrison  School  Township, 
in  Howard  county,  Indiana^  and  are  owners  of  property  sit- 
uate therein,  which  is  subject  to  taxation.  Appellee  Greeson 
is  the  trustee  of  such  school  township,  and  is  about  to  enter 
into  a  contract  with  the  appellee  Armantrout  for  the  construo- 
tion  of  a  school-house  in  District  No.  4,  at  the  price  of  $2,- 
960.  There  is  now  a  good  brick  house  in  such  district.  The 
special  school  fund  of  such  township  is  now  indebted  $2,000, 
or  more.  If  said  house  is  built,  it  will  increase  the  indebted- 
ness chargeable  to  such  fund  to  an  amount  at  least  $2,000  in 
excess  of  the  amount  now  on  hand  belonging  to  such  fund, 
and  the  amount  to  be  derived  from  taxation  for  the  year  1885. 
It  is  further  alleged  that  said  trustee  had  not  procured  an 
order  from  the  board  of  commissioners  of  Howard  county  au- 
thorizing him  to  contract  such  indebtedness.  Prayer  for  an 
injunction.*' 

A  demurrer  to  the  complaint  was  sustained,  and  final  judg- 
ment was  rendered  against  the  plaintiffs.  The  error  assigned 
here  is,  that  the  court  below  erred  in  sustaining  the  demurrer. 

The  controlling  question,  and  the  only  one  we  need  decide, 
is,  can  the  trustee  of  the  school  township,  without  an  order 
from  the  board  of  county  commissioners  authorizing  it,  con- 
tract a  debt  for  the  building  of  a  school-house,  which  will 
make  the  aggregate  debts  chargeable  to  the  special  school  fund 
exceed  the  amount  of  that  fund  on  hand,  and  to  be  derived 
from  the  tax  assessed  against  the  township  for  the  year  1885, 
being  the  year  in  which  the  trustee  was  about  to  incur  the 
debt  for  the  building  of  the  house? 
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It  is  claimed  by  counsel  for  appellants^  that  he  can  not. 
This  claim  rests,  in  part,  upon  the  contention  that  if  he  has 
authority  to  contract  debts  in  any  case,  that  authority  is  lim- 
ited by,  and  must  be  exercised  under,  the  act  of  1875.  Acts 
1875,  p.  162 ;  R.  S.  1881,  sections  6006,  6007. 

The  substance  of  those  sections  is,  that  township  trustees 
can  not  contract  debts  on  behalf  of  their  township  in  excess 
of  the  fund  on  hand  to  which  such  debts  are  chargeable,  and 
of  the  fund  to  be  derived  from  the  tax  assessed  against  their 
townships  for  the  year  in  which  such  debts  are  to  be  incurred, 
without  first  procuring  an  order  from  the  board  of  county 
commissioners  authorizing  them  to  contract  such  debts ;  and 
that,  in  order  to  procure  such  an  order,  they  shall  file  a  peti- 
tion, setting  forth  the  object  for  which  the  debts  are  to  be  in- 
curred, and  give  twenty  days  notice  of  the  filing  of  such 
petition. 

It  is  further  contended  by  appellants'  counsel,  that  what- 
ever doubt  there  might  have  been  as  to  the  intent  and  mean- 
ing of  the  above  sections,  that  doubt  has  been  settled  in  favor 
of  their  contention  by  a  legislative  interpretation,  as  expressed 
by  the  act  of  1883.  Acts  1883,  p.  114.  The  title  of  that  act 
is,  "An  act  touching  the  duties  of  township  trustees  with 
reference  to  liquidating  and  contracting  indebtedness  of  town- 
ships in  certain  cases.'' 

The  preamble  recites  that  many  townships  had  become  in- 
debted in  excess  of  their  present  ability  to  pay  and  keep  up 
the  current  expenses  with  the  tax  levy  authorized  by  law. 

The  substance  of  the  first  section  is,  that  in  any  such  town- 
ship, the  trustee  thereof  may  levy  an  additional  tax  of  twenty 
cents  on  each  one  hundred  dollars  valuation  of  taxable  prop- 
erty in  such  township,  etc.,  for  the  debt  of  the  school  town- 
ship, and  a  like  amount  for  the  civil  township. 

The  substance  of  the  second  section  is,  that  if  any  town- 
ship trustee  shall  contract  any  debt  on  behalf  of  any  civil 
or  school  township  of  which  he  may  be  trustee,  contrary  to 
the  provisions  of  the  above  sections  6006  and  6007,  he  shall 
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be  liable  personally,  and  upon  his  official  bond,  to  the  holder 
of  the  contract. 

It  is  contended  by  counsel  for  appellees,  that  the  above 
sections  6006  and  6007  have  reference  only  to  the  trustee  of 
the  civil  townships,  and  hence  do  not  limit  the  authority  of 
the  trustee  of  the  school  township  in  the  contracting  of  debts ; 
and  further,  that  as  they  have  no  reference  to  the  trustees  of 
school  townships,  the  act  of  1883,  supra j  is  not  sufficiently 
specific  and  declarative  to  make  them  apply  to  such  trustees. 

In  the  case  of  City  of  Valparaiso  v.  Gardner,  97  Ind.  1 
(6)  (49  Am.  R.  416),  in  speaking  of  the  rules  of  construction, 
this  court  said :  "  While  it  is  our  duty  to  yield  to  the  words 
of  the  Constitution,  still,  in  determining  what  meaning  they 
were  intended  to  have,  it  is  proper  to  consider  the  circum- 
stances under  which  the  provision  was  adopted  and  the  object 
it  was  intended  to  accomplish.  Ck>oley  Const.  Lim.  (5th  ed  ), 
78, 79." 

In  the  case  of  Mayor,  etc.,  v.  Weems,  5  Ind.  547,  it  was 
said:  "'When  the  words  of  a  law  are  susceptible  of  two  dif- 
ferent senses,  the  court  will  adopt  that  sense  which  will  not 
lead  to  an  absurdity.'  Smith  Com.  664.  Again,  Mt  is 
the  duty  of  the  courts  to  execute  all  laws  according  to  their 
true  intent  and  meaning:  that  intent  when  collected  from 
the  whole  and  every  part  of  a  statute  must  prevail,  even  over 
the  literal  import  of  terms,  and  control  the  strict  letter  of 
the  law,  when  the  latter  would  lead  to  possible  injustice  and 
contradictions.'  Smith  Com.  662;  1  Kent  Com.  462." 
See,  also,  Board,  etc.,  v.  OiUler,  6  Ind.  354 ;  Stayton  v.  Hul- 
m^«,  7  Ind.  144. 

In  the  case  of  Maxwell  v.  Collins,  8  Ind.  38,  it  was  said : 
''It  is  a  settled  rule  of  interpretation  of  statutes,  that 
the  application  of  the  words  of  a  single  statute  may  be  en- 
larged or  restrained  to  bring  the  operation  of  the  act  within 
the  intention  of  the  Legislature,  when  violence  will  not  be 
done  by  such  interpretation  to  the  language  of  the  statute.'' 
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See,  also,  State^  ex  rel.,  v.  Mayor,  etc.,  28  Ind.  248 ;  Baker, 
Oovemor,  v.  Kirk,  33  Ind.  517. 

In  the  case  of  Hedrick  v.  Kramer,  43  Ind.  362,  this  court 
quoted  with  approval  the  following  from  Kent's  Commenta- 
ries :  "  When  the  words  are  not  explicit,  the  intention  is  to 
be  collected  from  the  context,  from  the  occasion  and  neces- 
sity of  the  law,  from  the  mischief  felt,  and  the  objects  and  the 
remedy  in  view ;  and  the  intention  is  to  be  taken  or  pre- 
sumed, according  to  what  is  consonant  to  reason  and  good 
discretion.  These  rules,  by  which  the  sages  of  the  law,  ac- 
cording to  Plowdeu,  have  ever  been  guided  in  seeking  for 
the  intention  of  the  Legislature,  are  maxims  of  sound  inter- 
pretation, which  have  been  accumulated  by  the  experience, 
and  ratified  by  the  approbation  of  ages."  1  Kent  Com.  462. 

In  the  case  of  State,  ex  reL,  v.  Denny,  67  Ind.  148  (155), 
the  following,  from  Blackstone's  Commentaries,  was  quoted 
with  approval :  "  There  are  three  points  to  be  considered  in 
the  construction  of  all  remedial  statutes ;  the  old  law,  the 
mischief,  and  the  remedy." 

In  the  case  of  Taylor  v.  Board,  etc.y  67  Ind.  383  (384),  it 
was  said :  "  It  is  a  settled  principle  that,  in  construing  a 
statute,  the  intention  of  the  Legislature  must  govern.  To  as- 
certain this  intention,  we  must  look  to  the  letter  of  the  stat- 
ute, to  other  statutes  upon  the  same  subject,  *  *  *  to  their 
spirit  and  purpose,  and  harmonize  what  may  appear  to  be 
conflicting,  so  as  to  bring  them  into  concord  with  a  general 
and  uniform  system." 

In  Praiher  v.  Jeffersonville,  etc,  R.  R,  Co.,  52  Ind.  16,  it 
was  said :  "  So  in  case  of  doubt  or  uncertainty,  acts  in  pari 
materia,  passed  before  or  after,  and  whether  repealed  or  un- 
repealed, may  be  referred  to  in  order  to  discern  the  intent  of 
the  Legislature  in  the  use  of  particular  terms ;  and,  within 
the  same  rule  and  the  reason  of  it,  contemporaneous  legisla- 
tion, although  not  precisely  in  pari  materia,  may  be  referred 
to  for  the  same  purpose." 

In  the  case  of  State,  exrel.,  v.  Forkner,  70  Ind.  241,  it  was 
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said :  '^  The  chief  thing  to  be  explored  is  the  intention.  This 
the  judiciary  is  to  seek  in  the  history  of  legislation ;  in  the 
objects  contemplated,  the  evils  to  be  corrected,  and  the  reme- 
dies provided."     See,  also,  Houh  v.  Barthold,  73  Ind.  21. 

In  the  case  of  Bdl  v.  Davis,  75  ind.  314,  it  was  said :  "  The 
whole  statute,  together  with  its  objects,  the  occasion  and  ne- 
cessity which  led  to  its  enactment,  the  mischief  intended  to 
be  remedied,  and  all  like  matters  are  to  be  considered  in  de- 
termining what  construction  it  shall  receive." 

In  the  case  of  Krug  v.  Davis,  87  Ind.  590,  it  was  said :  "  In 
giving  a  construction  to  a  statute,  we  must  always  keep  in 
view  the  palpable  or  presumable  object  the  Legislature  had  in 
enacting  it,  and  endeavor,  so  far  as  practicable,  to  make  such 
an  application  of  its  provisions  as  will  best  promote  the  ob- 
ject of  its  enactment."  See,  also,  Smith  v.  Moore,  90  Ind. 
294 ;  Humphries  v.  Davis,  100  Ind.  274  (50  Am.  R.  788)  ; 
Hedderich  v.  Staie,  101  Ind.  564  (51  Am.  R.  768) ;  Stomis 
V.  Stevens,  104  Ind.  46.  See  especially  the  discussion  in  the 
case  of  Clare  v.  State,  68  Ind.  17. 

In  the  case  of  State  v.  Canton,  43  Mo.  48,  it  was  said :  "  The 
point  to  be  determined,  in  giving  practical  application  and 
construction  to  a  statute,  is  to  look  at  the  mischief  or  defect 
which  existed  at  the  passage  of  the  act,  and  see  what  provi- 
sion the  law-making  power  has  made  to  afford  a  remedy ;  and 
it  is  the  province  of  the  courts  to  so  construe  the  law  as  to 
advance  the  remedy  and  suppress  the  mischief.  (1  Blackst. 
Com.  87.)  It  is  an  established  rule,  applicable  to  the  con- 
struction of  all  remedial  statutes,  that  cases  within  the  reason 
though  not  within  the  letter  of  a  statute  shall  be  embraced 
by  its  provisions;  and  cases  not  within  the  reason,  though 
within  the  letter,  shall  not  be  taken  to  be  within  the  statute." 

In  the  case  of  People  v.  Lacombe,  99  N.  Y.  43,  S.  C,  1 
N.  E.  Rep.  599,  it  was  said :  "  In  the  interpretation  of 
statutes,  the  great  principle  which  is  to  control  is  the  inten- 
tion of  the  Legislature  in  passing  the  same,  which  intention 
is  to  be  ascertained  from  the  cause  or  necessity  of  making  the 
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statute  as  well  as  other  circumstances.  A  strict  and  literal 
interpretation  is  not  always  to  be  adhered  to,  and  where  the 
case  is  brought  within  the  intention  of  the  makers  of  the  stat- 
ute, it  is  within  the  statute^  although  by  a  technical  interpre- 
tation it  is  not  within  its  letter.  It  is  the  spirit  and  purpose 
of  a  statute  which  are  to  be  regarded  in  its  interpretation  ; 
and  if  these  find  fair  expression  in  the  statute,  it  should  be  so 
construed  as  to  carry  out  the  legislative  intent,  even  although 
such  construction  is  contrary  to  the  literal  meaning  of  some 
provisions^f  the  statute.  A  reasonable  construction  should 
be  adopted  in  all  cases  where  there  is  a  doubt  or  uncertainty 
in  regard  to  the  intention  of  the  law-makers.  These  general 
rules  are  upheld  by  numerous  authorities.  (People  v.CbmmiV 
sionera  of  Taxes,  95  N.  Y.  558 ;  Burch  v.  Newbury y  10  N. 
Y.  389  ;  Oswego  Starch  Factory  v.  Dolloway,  21  N.  Y.  461 ; 
People  v.  New  York  Central  R.  R.  Co.,  13  N.  Y.  78 ;  Don^ 
aldson  v.  Wood,  22  Wend.  397 ;  Watervliet  T.  Go.  v.  McKean^ 
6  Hill,  619;  3  Bingham,  193;  Commonwealth  v.  Kimball^ 
24  Pick.  370.)  While  the  rules  stated  are  specially  applica- 
ble in  considering  the  phraseology  of  statutes,  they  may  also 
be  properly  invoked  where  several  statutes  are  passed  relat- 
ing to  the  same  general  subject." 

Keeping  in  view  the  well  settled  rules  of  construction  as 
announced  in  the  foregoing  cases,  what  was  the  intention  of 
the  Legislature  in  the  enactment  of  sections  6006  and  6007, 
supra f  In  other  words,  are  the  words  "township  trustee'' 
therein  broad  enough,  and  were  they  intended,  to  include  the 
township  trustee  when  acting  as  the  trustee  of  the  school 
township?  Under  our  statutes,  there  are  two  corporations 
within  the  same  territory ;  one  the  township  proper,  some- 
times called  the  civil  township,  and.  the  other  the  school 
township.  The  first,  for  example,  is  called  Harrison  town- 
ship, and  the  other  Harrison  school  township.  R.  S.  1881,. 
section  4437 ;  Steinmetz  v.  State,  ex  rel.,  47  Ind.  465 ;  Car- 
michael  v.  Lawrence,  47  Ind.  554 ;  Jackson  Tp.  v.  Barnes,  55' 

Ind.  136 ;   Wright  v.  Stockman,  59  Ind.  65.     And  hence  it 
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is,  that  where  an  action  is  brought  against  Harrison  town- 
ship, for  example^  it  will  be  treated  as  being  against  the 
civil  township,  and  not  against  the  school  township^  because 
the  name  of  the  school  township^  in  such  case^  would  be 
Harrison  school  township.  Harrison  Township  v.  McGregor j 
67  Ind.  380;  Utica  Township  v.  Miller ^  62  Ind.  230;  Mc- 
Laughlin V.  Shelby  Toumship,  52  Ind.  114.  But  the  questions, 
whether  or  not  the  two  corporations  are  distinct,  with  differ- 
ent names,  and  whether,  when  the  township  is  named,  with- 
out the  prefix  school,  it  will  be  taken  to  be  the  civil  town- 
ship, are  not  the  sole,  nor  the  controlling  questions  here. 
The  question  here  is,  not  so  much  what  did  the  Legislature 
mean  by  the  word  ''  township  "  in  the  above  sections  6006  and 
6007,  as  what  was  meant  and  intended  by  the  words  "  town- 
ship trustee."  While  the  two  corporations  are  distinct,  they 
have  not  separate  officers.  The  township  trustee  is,  by  vir- 
tue of  his  office,  the  trustee  of  the  school  township.  He  is 
elected,  gives  bond  and  qualifies  as  township  trustee.  As 
stated  in  the  case  of  Inglis  v.  StaUj  ex  reL,  61  Ind.  212  (215), 
we  take  notice,  as  a  matter  of  law,  that  a  person  is  the  trus- 
tee of  the  school  township  if  he  is  the  township  trustee.  It 
was  accordingly  held  in  that  case,  that  the  designation  of  the 
relator  as  '^  township  trustee ''  was  a  sufficient  designation  of 
his  official  character  to  enable  him  to  recover,  as  relator,  the 
moneys  due  to  each  of  the  corporations,  civil  and  school. 

The  legislation  of  the  State  clearly  shows  that  ^he  con- 
tracting of  debts  by  township  trustees,  on  behalf  of  both 
their  school  and  civil  townships,  was  regarded  by  the  Legis- 
lature as  a  growing  evil,  and  one  that  should  be  checked. 
We  think  too,  that  the  legislation,  and  the  use  of  the  words 
"  township  trustee  "  therein,  show  that,  generally,  the  Legisla- 
ture regarded  these  words  as  sufficiently  comprehensive  and 
specific  to  include  the  township  trustee  in  his  dual  capacity 
as  trustee  of  the  civil  and  school  townships. 

In  1873,  the  Legislature  passed  an  act,  entitled  an  act  to 
authorize  Unonship  trustees  to  levy  an  additional  tax  for  the 
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purpose  of  payings  satisfying  and  liquidating  debts  made  and 
contracted  by  such  trustecy  in  constructing,  repairing  or  com- 
pleting school-houses,  etc.  The  act  followed  the  title.  In 
the  act,  the  words  iovmship  trustees  and  sv/ih  trustees  are  used 
as  in  the  title.  The  words  '^  school  trustees,"  or  "  trustees 
of  the  school  township,"  are  not  used  at  all.  Acts  1873,  p. 
209;  R.  S.  1881,  section  4471.  Here,  it  is  apparent  that 
debts  had  been  contracted  for  the  building,  etc.,  of  school- 
houses.  These  debts  must  have  been  contracted  by  town- 
ship trustees,  acting  as  trustees  of  the  school  townships. 
They  could  not  have  contracted  them  as  the  trustees  of  the 
civil  townships.  Nor  could  they,  as  trustees  of  the  civil 
townships,  levy  the  additional  tax  authorized.  That  could 
only  be  done  by  them  acting  as  the  trustees  of  the  school 
townships.     Acts  1873,  p.  70,  sec.  12 ;  R.  S.  1881,  sec.  4467. 

This  act  is  instructive  in  two  respects  :  First  It  shows  that 
township  trustees,  acting  as  trustees  of  the  school  township, 
had  been  contracting  debts  on  behalf  of  those  townships  be- 
yond their  ability  to  pay.  without  new  and  additional  tax 
levies.  Second.  It  shows  that  the  Legislature  used  tlie  words 
township  trustees  in  the  sense  of  trustees  of  the  school  town- 
ships ;  in  other  words,  used  the  words  township  trustees  as 
embracing  the  trustees  in  their  dual  capacity  of  trustees  for 
the  civil  and  school  townships. 

The  contracting  of  such  debts  as  those  provided  for  in  the 
above  act  by  township  trustees,  led  to  the  enactment  of  the 
law  of  1875.  Sections  6006  and  6007,  «wpm.  That  act,  doubt- 
less, was  intended  to  check  and  remedy  a  growing  evil.  That 
evil,  as  evidenced  by  the  act  of  1873,  supra,  was  the  con- 
tracting of  debts  in  the  building,  etc.,  of  school-houses,  etc., 
in  excess  of  the  funds  at  the  command  of  the  trustees.  In 
the  title  of  the  act,  and  in  the  act,  the  words  "  township  trus- 
tees "^are  used  as  in  the  act  of  1873.  It  can  hardly  be  sup- 
posed that  the  Legislature,  with  the  evils  before  them,  as  ev- 
idenced by  the  act  of  1873,  intended  by  the  act  of  1875  to 
overlook  those  evils,  and  fix  a  limit  and  check  upon  town- 
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skip  trustees,  as  trustees  of  the  civil  townships  only.  Indeed, 
experience  has  at  all  times  shown  that  township  trustees  have 
abused  their  authority  in  connection  with  school  matters  more 
than  in  any  other  regard.  Nor  can  it  be  reasonably  supposed 
that  in  the  act  of  1875  the  words  "  township  trustees  "  were 
^ised  in  a  more  limited  sense  than  in  the  act  of  1873. 

The  evident  purpose  of  the  act  of  1875  was  to  place  a 
general  limit  and  check  upon  township  trustees,  in  the  con- 
tracting of  debts,  in  whatever  capacity  they  may  act,  whether 
as  trustees  of  the  civil  or  school  townships.  The  term 
^* township  trustee*^  is  the  general  term,  the  name  of  the  of- 
fice, and  the  official  title  of  the  officer.  That  general  title,  as 
used  in  the  act  of  1875,  embraces  the  officer  in  his  dual  ca- 
pacity as  trustee  of  the  civil  and  school  township.  So  the 
legislature  evidently  intended,  and  so  they  used  it  in  the  act. 

To  hold  that  the  act  of  1875  places  a  limit  upon  township 
trustees  when  acting  as  the  trustees  of  their  civil  townships 
only,  we  think  would  be  to  do  violence  to  the  purpose  and 
intent  of  the  Legislature,  and  to  break  down  the  barrier 
which  that  body  intended  to  erect  against  extravagant  and 
destructive  contracts  and  expenditures,  in  excess  of  the  par- 
ticular fund  on  hand,  and  to  be  derived  from  the  taxes  of 
the  year.  There  are  many  instances,  aside  from  the  act  of 
1873,  suprttf  where  the  term  "  township  trustee  "  is  used  in 
designating  that  officer  acting  in  the  capacity  of  trustee  of 
the  school  township.  See  sections  4424,  4436,  4440,  4443, 
4506,  4514,  4515,  4516,  4517, 4520,4529,  4530, 4537.  These 
instances  lend  aid  to  the  conclusion  that  the  term  "township 
trustee,"  as  used  in  the  act  of  1875,  sections  6006  and  6007, 
R.  8. 1881,  was  intended  to  be,  and  is,  sufficiently  comprehen- 
sive to  embrace  the  officer  in  his  double  capacity  as  trustee 
of  the  civil  and  school  township. 

The  act  of  1883,  «i^pra,also  uses  the  term  "  township  trus- 
tee," as  embracing  that  officer  in  his  double  capacity  of  trus- 
tee of  the  civil  and  school  township.  That  act  is  also  a  leg- 
islative interpretation  of  the  act  of  1875,  sections  6006  and 
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6007,  R.  S.  1881,  and  interprets  them  as  applicable  to  the 
township  trustee,  whether  acting  for  the  civil  or  school  town- 
ship. That  act  further  shows  the  continuing  necessity  for  a 
check  upon  township  trustees  in  the  contracting  of  debts  on 
behalf  of  school  townships.  It  is  in  keeping  with  what  seems 
to  be  the  policy  of  recent  legislation  to  put  a  limit  upon  the 
exercise  of  authority  of  school  trustees  in  the  contracting  of 
debts  for  school-houses,  etc.  In  1879  the  Legislature  deemed 
it  to  be  necessary  to  enact  that  school  trustees  of  incorpora- 
ted towns  and  cities  shall  not  purchase  grounds  and  erect 
school-houses  without  authority  from  the  common  council  or 
board  of  town  trustees.     R.  S.  1881,  section  4491. 

The  simple  interpretation  of  a  law  by  a  subsequent  Legis- 
lature, although  not  controlling  and  not  usually  entitled  to 
much  weight,  is  yet,  in  cases  of  doubt,  entitled  to  some 
weight.  Pike  v.  Megoun,  44  Mo.  491 ;  Sedgwick  Construc- 
tion of  Stat,  and  Const.  Law  (3d  ed.,  Pomeroy's  notes),  p.  214 ; 
Coutant  V.  People^  11  Wend.  511  ;  Dash  v.  Van  Kleecky  7 
Johns.  477. 

The  above  considerations  lead  us  to  the  conclusion  that 
sections  6006  and  6007,  supra,  fix  a  limit  upon  the  authority 
of  township  trustees  to  enter  into  contracts,  whether  on  be- 
half of  the  civil  or  school  township. 

It  is  alleged  in  the  complaint,  as  we  have  seen,  that  with- 
out any  application  to,pran  order  from,  the  board  of  county 
commissionei*s,  the  trustee  Greeson  was  about  to  enter  into  a 
contract  for  the  building  of  a  school-house,  the  cost  of  which 
would  largely  exceed  the  amount  of  the  special  school  fund 
on  hand  and  to  be  derived  from  the  tax  levy  of  the  year^ 
The  demurrer  admitting  these  facts  should  have  been  over- 
ruled. 

In  the  case  of  Miller  v.  White  River  School  Tp.,  101  Ind. 
503,  the  main  question  arose  upon  the  evidence,  which 
showed  that  the  articles  for  which  the  obligation  was  given 
were  received  and  retained  by  the  township,  and  that  the 
debt  contracted  did  not  exceed  the  amount  of  the  special 
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fand  on  hand  and  to  be  derived  from  the  tax  of  the  current 
year.  The  case,  moreover,  was  considered  without  reference 
to  the  act  of  1883,  because  the  contract  was  entered  into  be- 
fore the  passage  of  that  act. 

It  is  not  necessary  for  us  in  this  case  to  enter  upon  a  re- 
view of  our  cases,  and  decide  as  to  the  general  authority  of 
the  township  trustee  to  contract  debts  on  behalf  of  the  school 
township.  Nor  is  it  necessary  for  us  to  decide  as  to  whether 
or  not  a  contract  in  violation  of  the  provisions  of  sections 
6006  and  6007,  and  of  the  act  of  1883,  supra,  would  be  abso- 
lutely void.  It  is  enough  here  that  the  trustee  was  threaten- 
ing to  contract  a  debt  in  violation  of  those  statutes,  and  that 
a  taxpayer  may  enjoin  such  unauthorized  action  on  the  part 
of  the  trustee. 

The  judgment  is  reversed,  at  the  costs  of  appellees,  and  the 
cause  is  remanded,  with  instructions  to  the  court  below  to 
overrule  the  demurrer  to  the  complaint. 

FUed  March  24, 1886. 


No.  12,356. 

The  Town  of  Rensselaer  v.  Leopold. 

TowK.— J^tji^nl  Domain. — Public  Use, — Right  </  Lot-Owner  in  Street, — Ow*- 
PciwUum.— The  owner  of  a  lot  abutting  upon  the  street  of  a  town  has  a 
property  right  in  the  street  as  it  exists,  which  can  not  be  appropriated 
And  taken  from  him  against  his  consent,  without  compensation ;  but,  in 
^^  exercise  of  the  power  of  eminent  domain,  it  may  be  taken  for  a  pub- 
He  use  by  due  process  of  law. 

^^^-^Discretion  qf  Municipal  Body. — Unless  it  is  apparent  at  first  blush 
*^at  the  proposed  use  is  not  public,  courts  can  not  interfere  with  the 
discretion  confided  to  a  municipal  body,  in  doing  that  which  the  statute 
^J^pressly  authorises. 

^^'^— iW«r  to  Narrow  Street, — The  board  of  trustees  of  an  incorporated 
^^  in  this  State  have,  upon  the  conditions  imposed  by  the  statutes 
I^wer  to  narrow  a  street,  and  property  appropriated  in  making  such 
^provement  is  for  a  public  use. 
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Same. — ComoU  of  Lol-Oumen, — The  statute  requiring  the  written  consent 
of  a  lot-owner  to  the  vacation  of  a  street  in  front  of  his  lot,  has  no  ap- 
plication to  an  improvement  by  narrowing  or  altering  it. 

Same. — Benefits  and  Damages, — Where  the  report  of  the  commissioners  ap- 
pointed by  the  board  of  trustees  to  assess  benefits  and  damages  is  silent 
as  to  the  value  of  the  right  in  question,  and  resulting  damages,  it  will 
be  presumed  that  the  commissioners  considered  them  as  nothing. 

Same. — Notice, — Jurisdictional  Fact, — The  finding  of  the  board  of  trustees 
that  due  notice  of  the  proceeding  for  the  improvement  has  been  given  to 
a  property-owner,  is  conclusive  against  others  who  were  properly  served. 

From  the  Jasper  Circuit  Court. 

E.  P.  Hammond  and  S.  P.  Thompson^  for  appellant. 
W.  D.  Wallace  and  M,  F.  Chilcotey  for  appellee. 

Mitchell,  J. — On  the  18th  day  of  September,  1883,  the 
requisite  number  of  resident  freeholders  of  the  town  of  Rens- 
selaer presented  to  the  town  board  of  trustees  a  petition,  ask- 
ing that  Van  Rensselaer  street,  between  Work  and  Susan 
streets,  be  narrowed  from  the  width  of  seventy-five  to  sixty- 
nine  and  one-half  feet. 

Such  proceedings  were  taken  as  that,  on  the  26th  day  of 
October,  1883,  an  order  was  made  by  the  board  narrowing 
the  street  according  to  the  prayer  of  the  petition. 

It  may  be  inferred  that  an  appeal  was  taken  from  this  or- 
der, pursuant  to  the  provisions  of  section  3372,  R.  S.  1881, 
although  this  is  not  directly  shown  in  the  transcript  which 
was  filed  in  the  court  below.  As,  however,  both  parties  pro- 
ceeded upon  the  assumption  that  an  appeal  was  duly  taken, 
we  will  without  further  examination  in  that  respect  regard  the 
proceeding  as  having  come  properly  under  the  jurisdiction 
of  the  circuit  court. 

In  the  court  below,  a  demurrer  was  sustained  to  the  tran- 
script of  the  proceedings,  had  before  the  board  of  trustees, 
which  was  treated  as  a  complaint.  The  ruling  of  the  court 
in  sustaining  this  demurrer  is  assigned  for  error. 

The  proceedings  are  assailed  upon  two  grounds.  Assum- 
ing in  one  aspect  of  the  case,  that  they  have  been  regularly 
taken,  the  objector  nevertheless  contends  that  the  abutting 
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owner  of  a  lot  has  a  private  right  in  the  street  appurtenant 
to  his  lot,  which  he  holds  by  an  implied  covenant  that  the 
street  in  front  of  his  lot  shall  forever  be  kept  open  to  its  full 
width.  Practically,  his  insistence  is  that  a  street  can  not  be  * 
narrowed  without  the  written  consent  of  the  abutting  lot- 
owners.  The  conclusion  of  the  appellee's  argument  at  this 
point  is,  substantially,  as  stated  by  counsel,  that  the  owners 
of  lots  in  a  town  have  a  vested  property  right  in  the  street 
upon  which  their  lots  abut,  of  which  they  can  not  be  de- 
prived without  their  consent,  or  without  being  awarded  com- 
pensation for  the  property  or  right  of  which  they  are  de- 
prived. The  conclusion,  thus  stated,  may  well  be  conceded. 
It  may  follow  nevertheless,  that  a  street  may  lawfully  be  im- 
proved by  being  narrowed  according  to  the  provisions  of  the 
statute,  without  the  abutting  lot-owner's  consent,  due  com- 
pensation first  having  been  made  for  any  damage  which  he 
may  sustain. 

That  the  owners  of  lots  abutting  on  a  street  have  a  pe- 
culiar and  distinct  interest  in  the  easement  in  the  street,  is  a 
well  established  doctrine  of  law.  This  interest  is  distin- 
guished from  the  rights  of  the  general  public,  in  that  it  be- 
comes an  interest  legally  adhering  to  the  contiguous  grounds 
and  the  buildings  thereon,  by  affording  more  convenient 
facilities  for  their  use.  This  incorporeal  right  appendant,  the 
advantage  of  the  street  to  the  lot  of  the  owner,  and  to  the 
buildings,  improvements,  walks,  trees,  etc.,  as  the  owner  may 
have  adjusted  them  to  the  street  as  existing,  is  a  valuable 
property  right  which  the  law  recognizes.  This  right  can  not 
be  appropriated  and  taken  from  him  against  his  consent, 
without  compensation.  Qymmon  Council,  etc.,  v.  Oroaa,  7 
Ind.  9 ;  Haynes  v.  Thomas,  7  Ind.  38 ;  Tate  v.  Ohio,  etc.,  R. 
R.  Co.,  7  Ind.  479 ;  Protzman  v.  Indianapolis,  etc.,  R.  iJ, 
Co.,  9  Ind.  467 ;  State  v.  Berdetta,  73  Ind.  185  (38  Am.  R. 
117) ;  CHy  of  Indianapolis  v.  Kingsbury,  101  Ind.  200  (51 
Am.  R.  749) ;  Crawford  v.  Village  of  Delaware,  7  Ohio  St. 
459,'  Street  Railway  v.  Cumminsmlle,  14  Ohio  St.  523. 
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.Without  express  authority  to  that  end^  the  municipality 
can  not  release  or  discharge  the  right  of  the  public  in  the 
streets,  or  apply  any  part  of  a  street  to  a  purpose  different 
from  the  use  to  which  it  was  dedicated.  But  when  prop^ 
erly  authorized,  the  public  servitude  may  be  discharged,  while 
the  private  right  or  special  property  of  the  abutting  lot- 
owner  may  be  appropriated  upon  condition  that  due  compen- 
sation is  made. 

This  peculiar  right  of  the  abutting  lot-owner  may,  like 
any  other  private  property,  be  made  subject  to  the  power  of 
eminent  domain,  and,  in  the  exercise  of  that  power,  may  be 
taken  for  a  public  use  by  due  process  of  law. 

It  is  said,  however,  that  narrowing  the  street,  whereby  a 
strip  five  and  a  half  feet  in  width  off  one  side  is  abandoned 
to  the  adjoining  property -owners,  is  not  a  public  use ;  that 
this  is  nothing  more  than  an  indirect  method  of  transferring 
part  of  the  public  street  to  private  use. 

While  it  is  true,  courts  can  not  be  precluded  from  an  in- 
quiry into  the  character  of  the  use  for  which  property  is 
proposed  to  be  condemned,  yet  the  presumption  is  in  favor 
of  the  public  character  of  a  use  which  is  declared  to  be  pub- 
lic by  the  Legislature.  Unless  it  is  apparent  at  first  blush 
that  the  proposed  use  is  not  public,  courts  can  not  interfere 
with  the  discretion  confided  to  a  municipal  body,  in  doing 
that  which  the  statute  expressly  authorizes.  Mills  Eminent 
Domain,  section  10,  and  authorities  cited. 

The  Legislature,  sections  3367,  3368,  R.  S.  1881,  has  con- 
fided to  boards  of  trustees  of  incorporated  towns  plenary 
power  over  the  streets.  Such  boards  are  authorized  to  "  lay 
out,  survey,  and  open  new  streets  and  alleys,  and  straighten^ 
narrow  J  widen,  grade,  and  gravel,*'  etc.,  those  already  laid  out. 
The  means  for  ascertaining  the  amount  of  damages  which 
will  be  sustained  by  persons  whose  property  is  appropriated 
by  any  of  the  improvements  specified,  are  also  provided. 

This  amounts  to  a  legislative  declaration  that  any  or  all  of 
the  specified  improvements  are  of  a  public  character,  and  that 
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property  appropriated  in  making  such  improvements  is  ap- 
propriated* for  a  public  use. 

It  does  not  affect  the  character  of  the  improvement  that, 
as  a  consequence  of  the  extinguishment  of  the  easement  which 
the  pablic  has,  and  the  appropriation  of  the  private  and  dis- 
tinct right  of  property  which  belongs  to  the  abutting  lot- 
owner  in  the  strip  of  ground  which  it  is  proposed  to  abandon, 
the  complete  title  to  the  abandoned  strip  is  thereby  vested  in 
the  respective  lot-owners. 

This  is  a  mere  incident  to,  or  result  which  flows  from,  the 
improvement  of  the  street.  The  narrowing  of  the  street,  it 
must  be  assumed,  was  ordered  by  the  municipal  authorities  to 
subserve  the  public  interest.  Many  reasons  may  have  been 
apparent  to  the  board  of  trustees  why  the  public  good  re- 
quired it. 

The  only  other  inquiry  pertinent  in  this  connection  is,  has 
the  law  provided  a  means  for  compensating  the  owners  of 
lots  who  have  a  special  property  in  the  streets  on  which  their 
property  is  situate,  for  the  damage  which  the  proposed  im- 
provement will  impose  upon  them? 

It  only  requires  an  examination  of  the  sections  of  the  stat- 
ute already  referred  to,  and  those  following  in  the  same  con- 
nection, in  order  to  determine  this  inquiry  in  the  aflirmative. 

The  organization  of  a  commission  is  provided  for,  upon 
whom  the  duty  is  cast  of  appraising  and  assessing  the  dam- 
ages and  benefits  accruing  to  the  owners  of  any  land  or  lot 
through  which  any  street  is  proposed  to  be  constructed  or 
altered. 

Provision  is  made  for  the  meeting  of  the  commission,  also 
for  giving  notice  of  such  meeting  to  all  whose  rights  are  sup- 
posed to  be  affected  by  the  proposed  improvement,  and  for  a 
hearing  before  the  commission.  An  appeal  to  the  circuit 
court  is  provided,  and  may  be  taken  by  any  person  owning 
land  who  is  aggrieved  by  the  report  of  the  commission. 

Thus  it  results  that  the  narrowing  of  a  street  is  the  exer- 
Vol.  106.— 3 
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cise  of  the  power  to  appropriate  the  peculiar  and  distinct 
property  right  of  the  lot-owners  in  the  street  which  it  is  pro- 
posed to  narrow,  to  a  public  use,  upon  the  condition  of  mak- 
ing such  compensation  to  the  respective  lot-owners  as  may  be 
assessed,  in  the  manner  provided  by  law.  We  can  perceive 
no  greater  impediment  in  the  way  of  appropriating  property 
of  that  description  than  of  any  other,  express  statutory  au- 
thority to  that  end  having  been  enacted,  and  an  adequate 
method  having  been  expressly  provided  for  ascertaining  the 
.compensation  to  be  made. 

That  the  commission  may  have  determined  in  this  instance 
that  the  damages  of  the  objector  were  more  than  compensated 
by  benefits,  does  not  militate  against  the  power.  If  in  that 
respect  he  has  been  aggrieved,  it  must  be  assumed  upon  ap- 
peal, the  right  of  the  case  will  be  reached  by  an  award  of 
such  damages,  above  benefits,  if  any  shall  accrue  to  him,  as 
will  compensate  him  for  the  injury  to  his  property.  If  it  is 
ascertained  that  his  benefits  exceed  his  damages,  he  has,  in 
legal  contemplation,  no  right  to  complain.  The  statute  rec- 
ognizes the  property  right  of  the  abutting  lot-owner  in  the 
street,  and  so  far  as  the  projwsed  improvement  may  directly 
affect  his  lot,  or  the  improvements  on  it,  and  such  as  were 
rightfully  and  lawfully  made  in  the  street  contiguous  to  it,  he 
is  entitled  to  be  compensated  for. 

If  property  has  been  adjusted  to  a  street  as  laid  out,  so 
that,  by  the  proposed  improvement,  it  is  rendered  less  easy 
of  access,  or  otherwise  directly  injured  by  reason  of  the  fact 
that  new  arrangements  and  adjustments  are  made  necessary, 
in  order  that  the  property  may  be  as  conveniently  enjoyed  as 
before,  these  constitute  elements  differing  from  the  damage 
or  inconvenience  which  the  general  public  experiences,  which 
should  be  considered  in  estimating  the  compensation  to  be 
made.  Protzman  v.  Indianapolis^  etc,  R.  R,  Co.,  9  Ind.  467 ; 
Smith  V.  City  of  Boston,  7  Cush.  254;  Rigney  v.  City  of  Chi- 
cago, 102  111.  64. 

We  are  thus  led  to  the  conclusion  that  narrowing  a  street, 
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in  pursuance  of  the  conditions  imposed  by  the  statutes  re- 
ferred to,  is  a  lawful  exercise  of  the  authority  vested  in  town 
boards,  and  that  the  statute  requiring  the  written  consent  of 
a  lot-owner  to  the  vacation  of  a  street  in  front  of  his  lot 
has  no  application  to  an  improvement  by  narrowing  or  al- 
tering it. 

The  proceedings  are  next  assailed  on  the  ground  of  irreg^ 
ularity.  It  is  first  contended  in  that  connection,  that  the 
commissioners  appointed  by  the  board  of  trustees  to  assess 
benefits  and  damages  failed  to  estimate  the  value  of  the  land 
or  property  to  be  appropriated,  as  required  by  section  3369, 
R.  S.  1881. 

The  report  of  the  commissioners,  in  that  respect,  shows 
by  a  recital  therein,  that  the  commissioners  proceeded  to  as- 
certain by  an  inspection,  and  by  hearing  evidence,  what  real 
estate  would  be  benefited  by  reason  of  the  narrowing  of  the 
street,  and  then  to  ascertain  what  real  estate  would  be  dam- 
aged by  narrowing  the  street.  The  report  then  proceeds  to 
state  the  amount  of  benefits  and  damages  assessed  to  each 
separate  tract  or  parcel  of  land  supposed  to  be  affected  by 
the  proposed  narrowing  of  the  street,  which  is  described. 
Each  tract  of  land  is  specifically  described  in  the  report,  and 
the  name  of  the  owner  given.  The  amount  of  benefits  to 
each  tract  is  found  in  one  column  opposite  the  description 
and  name  of  the  owner  in  a  column  entitled  "  Benefits,^'  an- 
other column,  entitled  "  Damages,"  being  in  each  case  left 
blank.  We  think  this  substantially  conforms  to  section 
3369.  The  value  of  the  property  to  be  appropriated  must 
be  supposed  to  be  represented  by  the  column  entitled  ^'  Dam- 
ages.'' This  column,  having  been  in  each  case  left  blank, 
indicates  with  certainty  that,  in  the  estimation  of  the  com- 
missioners, the  value  of  the  land  to  be  appropriated  or  prop- 
erty right  annexed  to  each  lot  was  in  each  instance  consid- 
ered as  nothing,  and  that  the  proportion  of  damages  in  each 
case  was,  therefore,  nothing ;  while  it  also  indicates  that  the 
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proportion  of  benefits  to  each  tract  is  the  sum  set  opi)osite 
in  the  column  entitled  ^^  Benefits.'' 

It  is  argued  that  because  the  report  of  the  commissioners 
is  silent  upon  the  subject  of  the  value  of  each  lot-owner's 
incorporeal  right  in  the  five  and  one-half  foot  strip  in  the 
street,  it  is,  therefore,  apparent  that  his  right  in  the  strip  was 
not  estimated  or  recognized.  This  is  not  apparent  from  the 
report.  If,  however,  it  did  appear  that  the  commissioners 
misjudged  the  extent  and  value  of  the  property-owners'  right 
in  the  street,  it  must  nevertheless  be  assumed,  the  proceed- 
ings being  otherwise  regular,  that  their  rights  will  be  cor- 
rectly apprehended  and  properly  protected  by  the  court  to 
which  the  appeal  was  taken,  and  where  the  question  of  dam- 
ages is  peculiarly  the  subject  of  investigation. 

It  is  next  contended  that  it  does  not  appear  from  the  pro- 
ceedings that  the  property  was  taken  for  a  public  use ;  that 
it  may  be  inferred  from  the  record  that  it  was  taken  for  the 
private  advantage  of  the  lot-owners. 

It  appears  from  the  record  of  the  board  of  trustees,  that  at 
the  time  the  petition  was  filed,  asking  for  the  street  improve- 
ment, the  board  heard  evidence,  and,  after  being  duly  advised, 
found  that  the  petition  was  duly  signed,  and  that  public  con- 
venience required  the  narrowing  of  the  street  as  prayed  for. 

Even  in  the  absence  of  such  finding,  as  we  have  already 
intimated,  since  the  narrowing  of  a  street,  in  contemplation 
of  law,  is  a  matter  of  public  concern,  it  must  be  assumed  by 
the  courts  that  the  work  entered  upon  in  this  instance  was 
deemed  to  be  for  the  public  benefit.  It  may  be  doubted,  al- 
though we  decide  nothing  upon  the  point,  whether  the  mo- 
tives which  induced  the  board  of  trustees  to  act  could  become 
the  subject  of  inquiry  in  this  proceeding. 

It  is  contended  lastly,  that  the  demurrer  to  the  complaint 
was  properly  sustained,  because  it  appears  in  the  transcript 
that  Jasper  county  was  the  owner  of  property  to  be  aflFected 
by  narrowing  the  street,  and  because  it  further  appears  that 
the  county  was  not  notified  of  the  proceeding. 
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In  the  list  of  property  which  it  is  alleged  will  be  affected 
by  the  improvement  prayed  for,  occurs  the  following  :  "  Pub- 
lic square,  Jasper  county."  What  the  property  is,  or  in  what 
manner  it  will  be  aflected,  is  left  to  inference.  From  the 
proof  of  notice  set  out  in  the  record,  it  appears  that  notice 
was  personally  served  on  ^^  John  W.  Powell,  sheriff  of  Jasper 
county,  in  charge  of  the  public  property  of  said  county." 

The  statute  regulating  the  giving  of  notice  in  such  cases,  sec- 
tion 3368,  enacts  that  "  notice  shall  be  given  by  personal 
service,  or  by  leaving  the  same  with  *  *  *  the  owners  or 
agents  of  lots  or  lands  upon  or  through  which  the  public  im- 
provement or  street  or  alley  is  proposed  to  be  made." 

The  county  has  made  no  objection,  and  is  not  now  making 
objection,  to  the  notice  thus  served.  Whether  the  land-owners 
were  properly  served  with  notice,  was  a  jurisdictional  fact 
which  the  board  of  trustees  were  required  to  determine.  A 
notice  having  been  served  apparently  in  conformity  with  the 
statute,  and  the  board  having,  as  their  record  affirmatively 
shows  by  a  recital  therein,  determined  that  the  notice  thus 
set  out  was  due  notice  to  the  county,  their  finding  is  conclu- 
sive, at  least  against  others  who  were  properly  served.  Porter 
V.  Stout,  73  Ind.  3  ;  Grimea  v.  Cbe,  102  Ind.  406. 

If  there  were  any  other  objections  to  the  proceedings  they 
have  not  been  pointed  out,  and  must  be  deemed  to  have  been 
waived.  Those  relied  on  do  not  seem  to  us  to  have  been  well 
taken.  It  was  therefore  error  to  sustain  a  demurrer  to  the 
complaint. 

The  judgment  is  reversed,  with  costs,  with  directions  to  the 
court  below  to  overrule  the  demurrer  to  the  complaint,  and 
for  fiirther  proceedings  not  inconsistent  with  this  opinion. 

Filed  March  25, 1886. 
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Fraudulent  CJonveyance. — Eoidenoe. — In  attacking  the  good  faith  of  a 
Bale  or  conveyance  of  property,  it  is  always  competent  to  show  that  the 
vendor  or  grantor  was  in  embarrassed  circumstances  when  the  sale  or 
conveyance  was  made. 

Sheriff's  Sale. — Purchaser. — Bemoval  of  J^operty. — Where  ice,  situated 
in  ice-houses,  is  sold  at  sheriff's  sale,  the  purchaser  is  entitled  to  a  rea- 
sonable time  in  which  to  make  suitable  arrangements  and  to  remove  the    ' 
same. 

Evidence. —  Wiines8,—HypoUtetieal  Question. — Where  a  witness  testifies  as 
to  the  value  of  property  in  controversy,  he  may  be  asked  hypothetical 
questions  either  by  the  court  or  counsel  on  cross-examination,  for  the 
purpose  of  testing  the  accuracy  of  his  judgment  as  to  such  value. 

From  the  Noble  Circuit  Court. 

8,  Claypool  and  W,  A.  Ketchamy  for  appellant. 
A.  A.  Chapin,  B.  Harrison,  C,  C.  Hines  and  W.  H,  H. 
Miller y  for  appellees. 

NiBLACK,  C.  J. — Action  by  Sarah  H.  Geisendorff,  in  the 
nature  of  a  suit  in  replevin,  against  Nathaniel  T.  Eagles, 
sheriff  of  Noble  county,  John  C.  Hall  and  Mary  Haughton, 
to  recover  the  possession  of  the  ice  contained  in  three  ice- 
houses situated  upon  the  banks  of  the  lake,  or  reservoir,  at 
Rome  City,  in  said  county  of  Noble,  valued  at  $7,000. 

Answers  in  general  denial.  The  cause  has  been  twice 
tried.  The  first  trial  resulted  in  a  finding  and  judgment  for 
the  defendants.  That  judgment  was  reversed  by  this  court. 
See  Oeisendorff  v.  Eagles,  70  Ind.  418. 

At  the  second  trial,  the  circuit  court  again  found  for  the 
defendants,  fixing  the  value  of  the  ice  at  ?5,500,  and  assess- 
ing their  damages  for  the  detention  of  the  ice  at  $800;  also 
finding  that  the  ice  had  been  disposed  of  by  the  plaintiff, 
and,  consequently,  could  not  be  returned  to  the  defendants. 
Judgment  was  thereupon  rendered  in  favor  of  the  defend- 
ants for  the  value  of  the  ice,  and  the  amount  of  the  dam- 
ages so  fixed  and  assessed  respectively. 
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It  was  shown  by  the  evidence,  that  for  some  years  previ- 
ous to,  and  during  the  summer  of  1876,  Jacob  C.  Geisendorff, 
the  husband  of  the  plaintiff,  was  the  owner  of  the  lake,  or 
reservoir,  near  Rome  City,  and  of  some  adjoining  lands,  upon 
which  he  had  erected  a  block  of  ice-houses,  five  in  number, 
and  which  he  had,  during  the  winter  of  1874  and  1875,  filled 
with  ice;  that  at  the  time  of  putting  the  ice  into  the  ice- 
houses, and  subsequently,  he  was  indebted  to  the  plaintiff  in 
a  sum  probably  exceeding  $10,000  for  moneys  derived  from 
her  separate  estate  and  by  him  appropriated  from  time  to 
time  to  his  own  use;  that,  on  the  9th  day  of  February,  1876, 
the  said  Jacob  C.  Geisendorff,  who  then  resided  at  the  city 
of  Indianapolis,  estimating  his  indebtednesl^  to  the  plaintiff  at 
the  sum  of  $11,000,  obtained  from  her  a  release  in  writing, 
and  in  consideration  of  such  release  executed  to  her  a  bill 
of  sale,  purporting  to  sell,  convey,  and  transfer  to  her  all  the 
ice  in  the  five  ice-houses  above  named ;  that  the  defendant 
John  C.  Hall,  on  the  13th  day  of  October,  1875,  had  re- 
covered a  judgment  in  the  superior  court  of  Marion  county 
against  said  Jacob  C.  Geisendorff  for  $3,031.75  and  costs  of 
suit;  that  the  defendant  Mary.  Haughton  had,  on  the  16th 
day  of  November,  1875,  recovered  a  judgment  in  the  same 
court  against  the  said  Jacob  C.  Geisendorff  for  $583.33  and 
like  costs  of  suit;  that,  in  June,  1876,  executions  w^ere  issued 
on  these  judgments  directed  to  the  defendant  Eagles,  as  sheriff 
of  the  said  county  of  Noble,  who,  on  the  10th  day  of  July, 
1876,  levied  the  same  on  the  ice  in  the  three  most  north- 
emly  ice-houses  of  the  block  of  five  ice-houses  herein  above 
referred  to ;  that,  on  the  21st  day  of  the  last  named  month, 
the  plaintiff  commenced  this  action  to  recover  possession  of 
the  ice  thus  levied  upon,  and  by  the  execution  of  a  bond  ob- 
tained such  possession ;  that  she  thereafter,  with  the  assist- 
ance of  her  husband  and  one  Teal  and  others,  proceeded  to 
sell  and  dispose  of  the  ice,  mostly  by  shipment  to  distant 
markets. 

The  plaintiff,  while  testifying  as  a  witness  in  her  own  be- 
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half,  stated  that  after  she  purchased  the  ice  in  the  five  ice- 
houses, she  authorized  her  husband  and  one  McCurdy,  his 
son-in-law,  to  take  possession  of  the  ice  for  her,  as  her 
agents. 

McCurdy  testified  that  in  the  early  part  of  the  year  1876 
he  was  a  practicing  lawyer,  and  resided  at  Indianapolis ;  that 
he  wrote  the  release  which  the  plaintiff  executed  to  her  hus- 
band, and  the  bill  of  sale  for  the  ice  which  he  in  turn  exe- 
cuted to  her,  herein  above  respectively  referred  to,  and  that 
in  that  business  he  acted  as  the  attorney  of  both  parties;  that 
by  mutual  request  of  the  parties  he  took  charge  of  both  the 
release  and  the  bill  of  sale,  and  put  them  in  his  safe  for  safe- 
keeping, and  had  thereafter  continued  in  the  possession  of 
those  papers;  that  in  March,  1876,  a  few  weeks  after  the 
papers  in  question  were  executed,  the  defendant  Hall  was  in 
the  city  of  Indianapolis  for  a  short  time ;  that  while  there 
he,  witness,  and  Jacob  C.  Geisendorff  had  a  conversation  with 
him,  Hall.  Counsel  for  the  defendants  then, over  the  plain- 
tiff ^s  objection,  asked  McCurdy  the  following  question: 
"  Did  you  at  that  time  disclose  to  Mr.  Hall  that  Mrs.  Geisen- 
dorff had  an  interest  in  the  ice  at  Rome  City?"  To  which 
McCurdy  answered :  "  I  do  not  recollect  of  saying  anything 
to  Mr.  Hall  about  Mrs.  Geisendorff  ^s  ownership  of  the  ice.^' 
In  the  absence  of  any  evidence  as  to  the  subject-matter  of  the 
conversation  referred  to,  no  sufficient  foundation  was  laid  for 
the  question  thus  addressed  to  McCurdy ;  but  in  view  of  the 
collateral  and  merely  incidental  character  of  the  inquiry,  and 
the  entirely  indefinite  nature  of  McCurdy^s  answer,  we  re- 
gard the  admission  of  the  question  as  a  purely  technical,  and 
practically  harmless,  error. 

McCurdy  and  one  Thalman  were,  also,  permitted  to  sev- 
erally testify,  over  objection,  to  the  financially  embarrassed 
condition  of  Jacob  C.  Geisendorff  at  the  time  he  assumed  to 
sell  and  transfer  the  ice  in  controversy  to  the  plaintiff,  and  a 
question  was  reserved  upon  the  admission  of  that  evidence. 

In  attacking  the  good  faith  of  a  sale  or  conveyance  of  prop- 
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erty,  it  is  always  competent  to  show  that  the  vendor  or  grantor 
was  in  embarrassed  circumstances  when  the  sale  or  convey- 
ance was  made. 

Bump^  in  his  work  on  Fraudulent  Conveyances,  at  page 
591,  says :  "  Evidence  of  the  condition  and  acts  of  the  parties 
at  and  about  the  time  of  the  transfer  is  competent,  for  it 
serves  to  show  the  reasonableness  of  their  conduct  and  to 
throw  light  upon  their  motives.  It  may  be  shown  that  the 
grantor  was  indebted,  or  intoxicated,  or  reputed  to  be  in  em- 
barrassed circumstances,  or  that  suits  were  pending  against 
him,  or  that  he  subsequently  became  insolvent/^ 

It  follows  that  the  evidence  as  to  Jacob  C.  Geisendorff's 
embarrassed  financial  condition  at  the  time  indicated  was 
properly  admitted. 

Teal,  who  had  much  to  do  with  handling  and  shipping  the 
ice  after  the  plaintiff  claimed  to  have  purchased  it,  and  who 
was  also  made  a  witness  in  the  cause,  was  first  asked  some 
questions  in  reference  to  shipments,  as  well  as  to  the  value  of 
the  ice.  The  court  then,  upon  its  own  motion,  and  over  objec- 
tions interposed  by  counsel  for  the  plaintiff,  asked  Teal  a 
question,  as  follows :  '*  You  may  state  what  the  ice  levied 
upon  by  the  sheriff  was  worth  in  the  houses,  with  the  right 
to  continue  it  in  the  houses  for  a  reasonable  time,  such  rea- 
sonable time  meaning  until  the  purchaser  of  the  ice  could  ob- 
tain and  find  a  purchaser  and  a  market  for  the  ice?"  Teal 
answered  that  "  under  such  circumstances  the  ice  in  the  three 
houses  was  worth  $1,5©0,"  but  added,  that  if  the  purchaser 
would  have  had  only  time  to  get  the  ice  out  of  the  houses 
and  put  it  on  the  cai^s,  it  might  not  have  brought  more  than 
1500  or  11,000. 

It  is  claimed  that  the  question  thus  asked  of  Teal  carried 
with  it  the  implication  that  if  the  ice  had  been  sold  at  sher- 
iff's sale  the  purchaser  would  have  had  a  reasonable  time  in 
which  to  have  made  suitable  arrangements  for  disposing  of 
the  ice,  and  for  removing  it  from  the  houses,  and  that  inas- 
Biuch  as  the  purchaser  would  not  have  had  such  a  reasonable 
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time,  but  might  have  been  required  to  remove  the  ice  im- 
mediately, the  question  was  a  misleading  and  improper  one. 
In  the  first  place,  the  question  was  only  a  hypothetical  one,  and 
called  for,  as  it  only  elicited,  a  hypothetical  answer,  under  cir- 
cumstances which  may  have  tended  in  some  degree  to  test  the 
accuracy  of  the  witness'  judgment  as  to  the  value  of  the  ice. 
In  the  next  place,  we  think  that  a  purchaser  at  sheriff's  sale 
would,  in  the  very  nature  of  things  and  upon  the  plainest 
principles  of  justice,  have  had  a  reasonable  time  in  which  to 
make  suitable  arrangements  and  to  remove  the  ice  from  the 
houses.  In  the  third  place,  the  answer  of  the  witness,  when 
compared  with  much  of  the  other  evidence  in  the  cause,  was 
seemingly  most  favorable  to  the  plaintiff,  and  hence,  pre- 
sumably, she  was  not  injured  either  by  the  question  or  the 
answer. 

It  is  next  claimed  that  the  damages  were  excessive.  There 
was  uncontradicted  evidence  tending  to  prove  that  the  plain- 
tiff realized  near,  if  not  quite,  the  gross  sum  of  $7,000  for 
the  ice  levied  upon  by  the  sheriff.  Suydam  v.  Jenkins^  3  Sand- 
ford,  614. 

There  was  also  evidence  tending  to  prove  that  the  ice  was 
worth  as  much  at  least  as  she  obtained  for  it ;  also  that  there 
was  the  usual  waste  in  handling  and  shipping  the  ice  after  the 
plaintiff  came  into  the  possession  of  it  under  her  replevin 
bond.  Under  such  circumstances  no  suflScient  reason  is  af- 
forded us  for  holding  that  the  damages  were  ass^^ssed  at  too 
great  a  sum. 

It  is  lastly  claimed  that  the  finding  was  not  sustained  by 
sufiBcient  evidence.  The  indebtedness  of  Geisendorff,  the  hus- 
band, to  the  plaintiff  at,  and  previous  to,  the  time  at  which 
he  executed  to  her  a  bill  of  sale  for  the  ice,  was  very  clearly 
and  satisfactorily  established,  but  there  was  evidence  tending 
to  impeach  the  good  faith  of  the  alleged  sale  of  the  ice.  No 
visible  change  of  possession  followed,  and  everything  relat- 
ing to  the  ice  continued  thereafter  apparently  as  before.  The 
plaintiff  made  no  public  claim  of  ownership  until  the  ice  was 
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was  levied  upon  by  the  sheriff.    Other  circumstances  of  equal 
significance  might  be  enumerated.    It  is  sufficient  to  say  that 
upon  the  whole  case  the  finding  was  fairly  well  supported  by 
the  evidence. 
The  judgment  is  affirmed^  with  costs. 

ZoLLABS,  J.,  did  not  participate  in  the  decision  of  this 
cause. 

Filed  March  24,  1886. 


No.  12,396. 

Smith  v.  Smith. 

SuPBEifE  Court. — Aagignmeni  </  Error.  —  Change  of  Venue.  —  Where  the 
record  shows  that  the  court  in  which  the  action  was  commenced  over- 
ruled a  demurrer  to  the  complaint,  but  does  not  show  such  a  ruling  by 
the  court  to  whicli  a  change  of  venue  was  taken,  an  assignment  of  error 
that  the  latter  court  erred  in  overruling  a  demurrer  to  the  complaint 
presents  no  question  to  the  Supreme  Court. 

Same.— Gmipfoinl. — Suffideney  of.— A  complaint  which  is  questioned  for 
the  first  time  by  an  assignment  of  error  in  the  Supreme  Court  must,  to 
justify  a  reversal  of  the  judgment,  wholly  omit  the  averment  of  facts 
necessary  to  the  existence  of  the  cause  of  action  attempted  to  be  stated. 

Contract. — Damages. — DUinisml  of  Action  on  Agreement  to  Pay. — Where  an 
action  for  damages  is  dismissed  upon  the  agreement  of  the  defendant  to 
pay  the  plaintifT  a  designated  sum,  the  latter  may  maintain  an  action 
on  such  agreement. 

^kiuL—Ecidenefe.— Papers  in  Prior  Action. — In  such  case,  the  papers  filed 
in  the  dismissed  action  are  competent  evidence  to  show  merely  that  there 
was  a  controversy  between  the  parties,  and  its  character. 

Prom  the  Steuben  Circuit  Court. 

J'  M,  Bomers  and  F.  8.  Roby,  for  appellant. 
6*  B.  Adams  and  H.  ReynoIdSf  for  appellee. 

HowK,  J. — Appellee  has  filed  a  written  motion  to  dismiss 
this  appeal,  "  for  the  reason  that  there  is  no  assignment  of 
^^ffors  entered  on  the  transcript  herein,  as  required  by  law.'* 
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The  reason  thus  assigned  is  not  shown  to  be  true  by  the  tran- 
script herein,  or  in  any  other  manner.  The  assignment  of 
errors  is  entered  on  a  blank  page  of  the  transcript,  in  sub- 
stantial compliance  with  the  requirements  of  the  statute.  Sec- 
tion 655,  R.  S.  1881.  The  motion  to  dismiss  this  appeal  is 
overruled,  with  costs. 

Errors  are  properly  assigned  here  by  appellant,  the  defend- 
ant below,  which  call  in  question  (1)  the  sufficiency  of  the 
complaint,  and  (2)  the  overruling  of  his  motion  for  a  new 
trial. 

In  his  complaint  appellee  alleged  that  on  the  —  day  of 
April,  1883,  he  had  an  action  at  law  pending  in  the  Steuben 
Circuit  Court,  in  Steuben  county,  against  the  api)cllant  herein, 
Joel  B.  L.  Smith,  and  in  favor  of  appellee  herein,  Thomas 
A.  Smitli,  to  recover  the  sum  of  $4,000  damages ;  and  that 
appellee  was  informed  and  believed,  and  at  the  time  did  be- 
lieve, that  he  had  a  good  and  valid  cause  of  action  against 
such  appellant ;  that  aj)pellant  agreed  with  appellee,  that,  if 
the  latter  would  dismiss  and  discontinue  his  aforesaid  action, 
appellant  would  pay  appellee  the  sum  of  $2,000 ;  that  rely- 
ing on  such  agreement,  and  believing  that  appellant  would 
pay  such  sum  of  $2,000,  appellee  dismissed  and  discontinued 
his  aforesaid  action ;  and  appellee  averred  that  appellant  had 
neglected  and  refused  to  pay  such  sum,  or  any  part  thereof, 
and  that  such  sum  was  then  due  and  remained  wholly  un- 
paid.    Wherefore,  etc. 

Appellant's  demurrer  to  appellee's  complaint,  for  the  al- 
leged insufficiency  of  the  facts  therein  stated  to  constitute  a 
cause  of  action,  was  overruled,  and  this  ruling  is  the  first  er- 
ror of  which  complaint  is  here  made  by  appellant's  counsel 
in  their  brief* of  this  cause.  The  point  is  made  by  appellee's 
counsel,  and  seems  to  be  well  made,  that  appellant's  assign- 
ment of  errors  does  not  present  the  ruling  on  the  demurrer 
to  the  complaint  for  the  consideration  of  this  court.  Appel- 
lant has  assigned  here  as  error  that  the  court  below,  the  Steu- 
ben Circuit  Court,  had  erred  in  overruling  his  demurrer  to 
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the  compiaint.  No  such  ruling  is  shown  by  the  transcript 
of  the  record  on  file  in  this  court.  It  is  shown  by  the  record 
that  appellant's  demurrer  to  the  complaint  was  overruled  by 
the  Noble  Circuit  Court,  wherein  this  action  was  commenced 
by  the  appellee.  But,  upon  the  authority  of  Indiana,  etc., 
R,  W.  Co.  V.  McBroom,  98  Ind.  167,  and  cases  there  cited, 
it  must  be  held  in  the  case  at  bar,  that  the  ruling  of  the  Noble 
Circuit  Court  on  the  demurrer  to  the  complaint  is  not  pre- 
sented for  our  consideration  by  appellant's  assignment  of 
errors. 

The  sufficiency  of  appellee's  complaint  is  also  challenged 
by  appellant,  by  his  assignment  here,  as  error,  that  "the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action."  Such  an  assignment  of  error  is  authorized,  in 
civil  actions,  by  the  provisions  of  section  343,  R.  S.  1881,  to 
the  eflect  substantially,  that  the  defendant  shall  not  be  deemed 
to  have  waived  "  the  objection  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,"  by  rea- 
son of  his  omission  to  make  such  objection,  "  either  by  de- 
murrer or  answer."  Of  course,  such  assignment  of  error 
questions  the  sufficiency  of  the  complaint,  after  verdict  and 
judgment  thereon,  with  all  their  curative  virtues  and  all  the 
presumptions  indulged  in  their  favor  and  support,  for  the 
first  time  in  this  court.  When  thus  questioned,  the  com- 
plaint must  be  radically  and  fatally  defective ;  it  must  wholly 
omit  the  averment  of  material  and  necessary  facts,  essential 
to  the  existence  of  the  cause  of  action  attempted  to  be  stated, 
to  authorize  or  justify  the  reversal  of  the  judgment  by  an 
appellate  court,  on  account  of  such  complaint.  Donellan  v. 
Hardy,  57  Ind.  393;  Lassiter  v.  Jaohman,  88  Ind.  118;  BaU 
timoreydc.,  R.  R.  Co,  v.  Kreiger,  90  Ind.  380;  Kinney  v. 
Bodge,  101  Ind.  573. 

Appellee's  complaint  in  the  case  in  hand  was  good,  we 
think,  even  on  demurrer,  and  it  was  good,  beyond  all  room 
for  doubt,  when  called  in  question  after  verdict  and  judgment 
thereon,  for  the  first  time  in  this  court. 
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Under  the  aUeged  error  of  the  circuit  court,  in  overruling 
the  motion  for  a  new  trial,  appellant's  counsel  first  insist  very 
earnestly,  that  the  verdict  of  the  jury  was  not  sustained  by 
sufficient  evidence,  and  was  contrary  to  law.  We  can  not 
disturb  the  verdict  on  the  evidence.  There  is  evidence  ap- 
pearing in  the  record  of  this  cause,  which  tended  and,  as  we 
think,  strongly  tended  to  sustain  the  verdict  of  the  jury  on 
every  material  point  involved  in  the  issues.  In  such  a  case, 
as  we  have  often  decided,  where  the  verdict  has  been  sus- 
tained and  approved  by  the  learned  judge  who  presided  at 
the  trial,  this  court  will  not  weigh  the  evidence  nor  attempt 
to  determine  its  preponderance,  either  for  or  against  the  ver- 
dict. Rudolph  V.  Lane^  57  Ind.  115;  Fort  Wayne,  etc.,  R. 
R,  Co.  V.  Husselmanj  65  Ind.  73 ;  Keicham  v.  Barbour j  102 
Ind.  576. 

Appellant's  counsel  further  complain  of  an  alleged  error 
of  the  court,  occurring  at  the  trial,  in  the  admission  of  the 
files  of  appellee's  former  action  against  appellant,  as  evidence 
in  this  cause.  The  bill  of  exceptions  shows  that  when  these 
files  were  offered  in  evidence,  appellant  objected  to  their  ad- 
mission on  the  ground  that  such  evidence  was  immaterial, 
incompetent  and  had  no  tendency  to  prove  a  contract.  It  is 
further  shown  by  the  bill  that  afterwards,  in  overruling  ap- 
pellant's objections  to  the  offered  evidence,  the  court  in- 
structed the  jury  in  relation  to  such  evidence,  as  follows: 

"  Gentlemen  of  the  jury :  While  I  permit  these  files  to  go 
to  you,  you  are  not  to  accept  them  as  the  truth  of  anything 
that  is  averred  in  these  papers,  or  to  accept  them  as  evidence 
of  the  truth  of  any  facts  averred  in  them,  but  simply  for  the 
purpose  of  showing  to  you  that  there  was  an  actual  contro- 
versy between  the  parties,  and  the  character  of  that  contro- 
versy. Further  than  that,  you  have  no  right  to  go.  You 
have  no  right  to  assume  that  what  is  in  these  papers  is  true 
or  false.  You  simply  receive  them,  as  showing  that  there 
was  a  controversy  between  the  parties,  and  the  character  of 
that  controversy." 
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The  files  of  the  former  action  were  clearly  competent  and 
relevant  to  the  issues,  for  the  purpose  for  which  the  court 
admitted  them  in  evidence.  It  can  not  be  supposed  that  the 
jury,  acting  under  their  oaths  and  the  foregoing  instruction, 
received  or  considered  such  evidence  for  any  other  purpose 
than  the  one  for  which  it  was  admitted  by  the  trial  court. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  3, 1886. 


♦- 


No.  10,909. 
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SuPBEME  CouBT. — Available  Errors. — Practice, — The  only  errors  which  will 
warrant  the  reversal  of  a  judgment  are  such  as  affirmatively  appear  to 
have  prejudiced  the  substantial  rights  of  the  party  appealing. 

Railroad. — Public  Aid,— Forfeiture, — Injunction. — The  mere  failure  to  lo- 
cate, within  a  prescribed  time,  a  railroad  to  which  a  public  donation 
has  been  made,  is  not,  under  existing  statutes,  a  cause  for  forfeiture 
of  the  right  to  such  donation,  and  where  the  road  has  actually  been 
located  and  the  required  amount  of  money  expended  in  its  construc- 
tion within  the  township,  the  collection  of  the  special  tax  can  not  be 
enjoined. 

Same. — Location  of  Boad, — Order  of  Commiasioners  Placing  Tax  on  Duplicaie 
Conclusive  as  to. — The  order  of  the  board  of  commissioners  placing  the 
special  tax  on  the  duplicate  is  conclusive  as  to  the  fact  of  the  location 
of  the  road  within  the  township,  and  can  not  be  questioned  in  a  pro- 
ceeding for  an  injunction. 

SAUtL—SuUutes  Repealed.— Sections  4060  and  4062,  B.  S.  1881  (sections  16 
and  18,  Acts  1869,  p.  92),  relating  to  public  aid  to  railroads,  have  been 
repealed  by  subsequent  legislation.     See  opinion. 

Same. — Forfeiture  Mutt  be  Declared  by  County  Commimoners. — Unless  there  is 
an  adjudication  by  the  board  of  commissioners,  in  the  manner  provided 
by  existing  statutes,  declaring  a  forfeiture,  because  of  a  failure  to  make 
the  expenditure  required,  or  to  complete  the  road  within  the  time  pre- 
scribed, the  collection  of  the  specifil  tax  can  not  be  enjoined. 

From  the  Fountain  Circuit  Court. 
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L.  Nebeker  and  H.  H.  Dochtemian,  for  appellant. 
S.  Claypooly  W.  A.  Ketcham^  W,  E.  Baker,  J.  McCabe,  E. 
F,  MoCabe  and  L,  P.  Miller y  for  appellees. 

Elliott,  J. — Marshall  Nixon  is  the  sole  appellant,  those 
who  were  co-parties  with  him  in  the  court  below  having  re- 
fused to  join  in  the  appeal.  As  he  is  the  sole  appellant,  the 
only  errors  which  would  warrant  a  reversal  are  such  as  affirm- 
atively appear  to  have  prejudiced  his  substantial  rights,  and 
as  the  record  shows  that  the  judgment  against  him  rests  en- 
tirely on  the  second  paragraph  of  the  complaint,  he  was  not 
prejudiced  by  the  rulings  on  the  first  paragraph,  even  if  they 
were  wrong.  It  is,  therefore,  neither  necessary  nor  proper 
for  us  to  discuss  the  rulings  on  the  first  paragraph  of  the  com- 
plaint, and  we  pass  them  without  further  notice. 

The  second  paragraph  of  the  complaint  alleges  that  the 
plaintiffs  are  taxpayers  and  citizens  of  VanBuren  township, 
Fountain  county;  that  at  the  June  session,  1877,  the  board 
of  commissioners,  pursuant  to  a  petition  of  twenty-five  free- 
holders previously  filed,  ordered  that  a  donation  of  $17,700 
be  made  to  the  Frankfort  and  State  Line  Railroad  Company, 
to  aid  in  constructing  a  railroad  through  the  township ;  that 
the  board  ordered  a  levy  of  a  tax  to  pay  the  amount  donated, 
and  directed  that  it  be  placed  upon  the  duplicate ;  that  "  the 
company  failed  to  locate  its  line  of  railroad,  or  to  commence 
work  thereon,  in  said  county  or  township  within  three  years 
from  the  levying  of  said  tax ;  that  the  company  failed  for 
more  than  three  years  after  the  tax  was  placed  upon  the  du- 
plicate of  the  county  to  expend  in  the  actual  construction  of 
the  road  in  the  said  township  an  amount  of  money  equal  to 
the  amount  of  the  donation ;  that  the  company  had  failed  to 
complete  its  road  for  use  through  the  township  at  the  time 
this  action  was  commenced,  although  five  years  have  elapsed 
since  the  7th  day  of  March,  1877,  and  .that  no  extension  of 
time  has  been  granted  to  the  company  by  the  board  of  com- 
missioners.    It  also  appears  from  the  statements  of  the  com- 
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plaint  that  the  tax  has  been  placed  on  the  duplicate^  that  the 
treasurer  threatens  to  collect  it,  and  asserts  that  it  is  a  lien 
apon  the  property  of  the  plaintiffs.  An  injunction  restrain- 
ing the  collection  of  the  tax  is  prayed. 

The  grounds  upon  which  the  validity  of  the  tax  is  assailed 
are  these : 

1st.  The  failure  to  locate  the  railroad  through  the  township 
until  April,  1881. 

2d.  The  failure  to  expend  in  the  construction  of  the  road 
a  sum  equal  to  the  amount  of  the  donation,  within  three  years 
after  the  tax  was  placed  on  the  duplicate. 

3d.  The  failure  to  complete  the  railroad  through  the  town- 
ship within  five  years  from  the  7th  day  of  April,  1877. 

In  our  opinion  the  first  of  these  grounds  is  not  available. 
There  are  two  reasons  for  this  conclusion:  First.  The  failure 
to  locate  the  road  within  a  prescribed  time  is  not  made  a  cause 
of  forfeiture  by  the  statute.  Second.  The  order  placing  the 
tax  on  the  duplicate  decided  that  the  road  was  located,  and 
this  decision  can  not  be  collaterally  impeached.  Of  these  in 
their  order. 

First.  There  is  much  confusion  and  very  serious  conflict  in 
the  statutes  upon  the  subject  of  voting  aid  to  railroad  com- 
panies, but  in  the  careful  and  exhaustive  opinion  in  Board,  etc., 
V.  Center  Tovmship,  105  Ind.  422,  the  statutes  are  fully  con- 
ffldered  and  a  clear  exposition  of  their  meaning  given.  We 
do  not  deem  it  necessary  to  again  discuss  the  question,  but 
content  ourselves  with  affirming  that  the  opinion  in  that  case 
satisfactorily  shows  what  statutes  are  in  force,  what  are  causes 
of  forfeiture,  and  how  forfeitures  maybe  declared.  It  is  ev- 
ident from  the  reasoning  in  that  case,  that  the  failure  to  locate 
the  road  within  a  prescribed  time  is  not  a  cause  of  forfeiture, 
provided  the  road  is  actually  completed  and  the  prescribed 
som  of  money  expended  in  its  construction  within  the  limits 
of  the  township.  Possibly,  an  injunction  would  lie  to  pre- 
vent the  commissioners  from  placing  the  tax  on  the  duplicate 
Vol.  106.- 
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until  the  location  of  the  road,  but,  after  it  is  completed  through 
the  township,  and  after  the  prescribed  sum  of  money  has  been 
expended  within  the  township  limits,  the  collection  of  the 
tax  can  not  be  enjoined  on  the  ground  that  the  road  was  not 
located  within  a  limited  period. 

Second.  The  order  of  the  commissioners  placing  the  tax 
on  the  duplicate  is  conclusive  as  to  the  fact  of  the  location  of 
the  railroad  within  the  limits  of  the  township.  This  point  Is 
so  decisively  and  thoroughly  settled  that  discussion  would  be 
out  of  place.  Bish  v.  Stout,  77  Ind.  255 ;  Paris  v.  Reynolds, 
70  Ind.  359 ;  Board,  etc.,  v.  Hall,  70  Ind.  469 ;  Hilton  v. 
Mason,  92  Ind.  157,  see  p.  164. 

The  second  ground  asserted  in  support  of  the  relief  sought 
is  not  a  tenable  one.  The  provision  of  the  act  of  1869  is: 
"  No  donation  of  money  shall  be  made  to  any  railroad  com- 
pany by  such  board  of  county  commissioners  until  the  rail- 
road to  be  constructed  shall  have  been  permanently  located, 
and  work  thereon  done  and  paid  for  by  the  company  equal  to 
the  amount  of  the  donation  then  made.''  R.  S.  1881,  section 
4060. 

Conceding,  but  not  asserting,  that  this  statute  is  still  in 
force,  it  would  not  avail  the  appellees,  for  it  is  clear  that  the 
word  "  donation  "  is  used  as  signifying  payment.  Any  other 
construction  would  overturn  all  the  statutory  provisions  upon 
this  subject.  The  vote  and  the  order  for  the  tax  precede  the  ex- 
penditure of  money,  and  it  is  plain  that  the  Legislature  did 
not  intend  that  the  decision  upon  the  vote  and  the  order  for 
the  tax  should  not  be  made  until  after  the  railroad  company 
had  expended  a  sum  equal  to  the  amount  of  the  donation. 
It  is  obvious  that  until  the  order  is  made  the  amount  of  the 
donation  could  not  be  known,  and  the  company  could  not, 
of  course,  be  held  bound  to  know  what  was  not  known  to 
any  one.  But  we  are  unable  to  perceive  how  it  is  possible  t» 
harmonize  the  provision  we  have  quoted  with  the  provisions 
of  section  2  of  the  act  of  March  11th,  1875.  That  section 
contains,  among  others,  the  following  provision :    "And  if 
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said  railroad  company  shall  not^  within  jSve  years  after  said 
tax  has  been  placed  upon  the  duplicate  for  collection  in  the 
proper  county,  have  expended^  in  the  actual  construction  of 
said  railroad  in  said  county  or  township,  an  amount  of  money 
equal  to  the  amount  of  money  to  be  donated  to  or  stock  to 
be  taken  in  said  railroad  company  by  said  county  or  town- 
ship, the  board  of  commissioners  may,  in  its  discretion,  make 
an  order  anulling  and  cancelling  such  subscription  of  stock  or 
donation  of  money,  upon  the  application  of  twenty-five  free- 
holders.'' 

The  provisions  we  have  quoted  require  that  a  declaration 
of  forfeiture  shall  be  made  by  the  board  of  commissioners,  so 
that,  in  this  respect,  at  least,  they  are  inconsistent  with  the 
provisions  of  the  former  statute,  and,  under  many  decisions 
of  this  court,  it  must  be  declared  that  to  that  extent  the  earlier 
statutes  are  repealed.  Board,  etc,  v.  Center  Township,  supra ; 
Sellers  v.  Beaver, 97  Ind.  Ill ;  State,  ex  rel.,  v.  Board,  etc.,  92 
Ind.  499  ;  Caffyn  v.  Stale,  ex  reL,  91  Ind.  324;  Board,  etc.,  v. 
Indianapolis,  etc.,  R.  W.  Co.,  89  Ind.  101 ;  Wilson  v.  Board, 
etc.,  68  Ind.  507. 

These  decisions  also  require  us  to  hold,  as  we  do,  that  unless 
there  is  an  adjudication  by  the  board  of  commissioners,  in  the 
manner  provided  by  statute,  declaring  a  forfeiture  because  of 
a  failure  to  make  the  expenditure  prescribed,  the  collection 
of  the  tax  can  not  be  enjoined. 

The  third  ground  relied  upon  by  the  plaintiffs  as  entitling 
them  to  an  injunction  is  also  disposed  of  by  the  cases  to  which 
we  have  referred,  for  those  cases  decide  that  the  failure  to 
complete  the  railroad  within  the  time  prescribed  will  not, 
without  a  declaration  to  that  effect  by  the  board  of  comrais- 
sioners,  work  a  forfeiture  of  the  rights  of  the  railroad  com- 
pany. 

Judgment  reversed,  with  instructions  to  sustain  the  de- 
murrer of  the  appellant  to  the  second  paragraph  of  the  com- 
plaint. 

FUed  Jan.  20, 1SS6. 
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On  Petition  for  a  Rehearing. 

2iOLLARS9  J. — But  one  question  is  made  in  the  argument 
upon  the  petition  for  a  rehearing^  and  that  is^  that  the  sec- 
ond paragraph  of  the  complaint  is  good  by  reason  of  the 
averment  therein,  that  the  railroad  company  failed  to  com- 
mence work  upon  the  line  of  its  road  in  the  county  or  town- 
ship within  one  year  after  the  levying  of  the  special  tax. 

Section  18  of  the  act  of  1869,  section  4062,  R.  S.  1881, 
provided  two  causes  of  forfeiture  of  the  right  to  donations 
voted  to  railroad  companies  by  townships.  The  first  was  a 
failure  on  the  part  of  the  railroad  company  to  commence 
work  upon  its  road  in  the  county  within  one  year  from  the 
levying  of  the  special  tax.  The  second  was  a  failure  on  the 
part  of  the  railroad  company  to  complete  its  road  ready  for 
use  within  three  years  from  the  levying  of  such  special  tax. 
The  failure  to  so  commence  the  work,  or  to  so  complete  the 
road,  in  and  of  itself,  worked  an  absolute  forfeiture  of  the 
right  to  the  donation  voted.  It  is  conceded,  that  the  second 
cause,  so  far  &s  it,  in  and  of  itself,  worked  an  absolute  for- 
feiture, has  been  overthrown  and  superseded  by  subsequent 
legislation,  as  held  in  the  principal  opinion ;  but  it  is  con- 
tended that  the  first  cause  has  not  been  affected  by  subsequent 
legislation,  and  that,  therefore,  so  far  as  the  above  section  18, 
of  the  act  of  1869,  provided  for  a  forfeiture  of  such  dona- 
tion by  a  failure  on  the  part  of  the  railroad  company  to  com- 
mence work  upon  its  road  within  one  year  after  the  levying 
of  the  special  tax,  it  is  still  in  force. 

In  1873,  the  Legislature  passed  an  act  supplemental  to  the 
act  of  1869,  Acts  1873,  p.  184,  R.  8.  1881,  sections  4068, 
4069.  The  first  section  of  that  act  provided,  that  "No  tax 
shall  be  placed  upon  the  duplicate  of  any  county,  for  the  pur- 
pose of  taking  stock  or  making  donations  to  railroad  com- 
panies, by  any  county  or  township,  pursuant  to  the  provisions 
of"  the  act  of  1869,  "  until  such  railroad  shall  have  been  per- 
manently located  in  the  county  or  township  making  the  dona- 
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tioD  or  taking  the  stock."  This  section,  it  will  be  observed, 
prescribes  no  time  within  which  the  railroad  shall  be  perma- 
nently located  in  the  township.  The  only  limitation  seems 
to  be,  that  until  so  located,  the  special  tax  shall  not  be  placed 
upon  the  tax  duplicate.  Of  course,  it  could  not  be  expected 
that  work  upon  the  road  would  precede  its  location  in  the 
township. 

The  second  section  of  the  act  provided  for  a  suspension  of 
the  collection  of  the  special  tax,  until  an  amount  of  work 
should  be  done  upon  the  railroad  in  the  township  equal  to 
the  donation  voted,  provided  a  cause  and  a  mode  of  forfeit- 
ure of  the  right  to  the  donation,  and  contained  a  proviso  that 
whenever  it  should  be  shown  to  the  satisfaction  of  the  board 
of  county  commissioners,  that  the  amount  of  work  done  upon 
the  road  in  the  township  equalled  the  amount  of  the  dona- 
tion, the  board  should  order  the  tax  collected.  This  second 
section  was  amended  in  1875.  Acts  1875,  p.  121 ;  R.  S.  1881 , 
section  4069.  The  amendment  laade  no  change,  except  to 
extend  the  time  within  which  the  county  board  might  declare 
a  forfeiture  of  the  right  to  the  donation  for  a  failure  on  the 
part  of  the  railroad  company  to  complete  its  road,  and  added 
a  proviso  which  it  is  not  neceasary  to  notice  here. 

Here  again,  under  the  section  of  the  act  of  1873,  as 
amended  by  the  act  of  1875,  the  provision  that  the  county 
board  shall  order  the  tax  collected  when  the  value  of  the 
work  done  upon  the  road  shall  equal  the  amount  donated,  is 
without  limitation  as  to  time.  Authority  is  given  to  the 
county  board  to  declare  a  forfeiture  of  the  donation,  if, 
within  three  years  after  the  special  tax  is  placed  upon  the 
duplicate,  a  certain  amount  of  work  is  not  done  upon  the 
road.  If,  before  such  forfeiture  shall  be  declared,  the  value 
of  the  work  done  upon  the  railroad  shall  equal  the  amount 
donated,  tl^e  county  board  must  order  the  special  tax  col- 
lected, regardless  of  the  time  within  which  the  work  may 
have  been  done. 

The  several  statutes  upon  the  subject  of  donating  to  rail- 
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road  companies  by  townships,  have  been  the  source  of  no 
little  difficulty  to  the  profession  and  to  the  courts.  What-  . 
ever  doubts  there  may  have  been  as  to  their  proper  construe- 
tion,  the  later  cases  by  this  court  hold  that  since  the  passage 
of  the  act  of  1873,  supray  the  only  mode  of  forfeiture  for  a 
failure  on  the  part  of  the  railroad  company  to  commence  and 
complete  the  construction  of  its  road,  has  been  by  and  through 
an  order  by  the  board  of  county  commissioners.  The  case 
of  Wihon  V.  Board,  etc.,  68  Ind.  507,  as  counsel  say,  might 
have  been  decided  without  expressing  an  opinion  as  to  whether 
or  not  there  could  be  any  forfeiture  for  a  failure  on  the  part 
of  the  railroad  company  to  commence  work  upon  ite  road 
witliin  one  year  after  levying  the  special  tax,  except  by  and 
through  an  order  by  the  county  board.  And  so,  that  case 
might  have  been  disposed  of  without  reference  to  the  de- 
fective allegation  in  relation  to  the  work  not  having  been  com- 
menced within  one  year  after  the  levying  of  the  special  tax, 
by  holding  that  since  the  act  of  1873,  supra,  in  order  to  have 
a  forfeiture  of  the  right  to  a  donation,  it  has  been  necessary 
that  the  county  board  should  declare  the  forfeiture.  In  the 
later  cases,  the  case  above  has  been  regarded  and  cited  as 
resting  upon  the  ground  of  the  defective  averment  in  rela- 
tion to  the  work  not  having  been  commenced  within  the 
year,  and  upon  the  ground  that  section  18,  supra,  was  not  in 
force  after  the  passage  of  the  act  of  1873,  supra.  See  State, 
ex  reL,  v.  Board,  etc.,  92  Ind.  499;  Sellers  v.  Beaver,  97 
Ind.  111. 

The  case  of  Caffyn  v.  State,  ex  reL,  91  Ind.  324,  involved 
the  exact  question  as  to  whether  or  not  the  failure  on  the 
part  of  the  railroad  company  to  commence  work  upon  its 
road  within  one  year  after  the  levying  of  the  special  tax  oper- 
ated as  a  forfeiture  of  the  donation  voted  by  the  township. 
It  was  held  that  it  did  not.  It  was  said  ;  "  While  section  18, 
supra,  remained  unqualified  by  subsequent  legislation,  it  was 
held  that  upon  such  failure  of  the  company,  the  taxpayers 
were  discharged  from  their  obligations  to  pay  the  lax.  *  *  * 
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So  far  as  section  18,  supra j  established  a  forfeiture  of  the 
rights  of  the  railroad  company,  it  has  been  repealed  by  sub- 
sequent legislation.      Wilaon  v.  Board,  etc.,  68  Ind.  507." 

The  act  of  1877  manifests  an  understanding  on  the  part  of 
the  Legislature  that  section  18  of  the  act  of  1869  had  been 
repealed.  The  above  act  of  1877  again  extended  the  time 
within  which  railroad  companies,  then  organized,  might  com- 
plete their  roads,  and  be  entitled  to  donations  voted  to  them 
by  townships.  The  act  contained  a  proviso,  that  it  should 
not  be  so  construed  as  to  entitle  any  company  to  donations 
that  had  failed  to  commence  work  upon  its  road  within  two 
years  from  the  levying  of  the  special  tax.  If  that  part  of 
section  18  of  the  act  of  1869,  which  provided  for  a  forfeiture 
of  the  township  donation  by  a  failure  on  th^  part  of  the  rail- 
road company  to  commence  work  in  one  year  after  the  levy- 
ing of  the  special  tax,  was  in  force,  the  proviso  in  the  act  of 
1877  would  seem  to  have  been  unnecessary,  because  the  do- 
nations were,  or  would  be,  forfeited  by  a  failure  to  commence 
work  within  one  year. 

Upon  a  re-examination  of  the  statutes,  and  following  the 
later  cases  above  cited,  and  keeping  in  mind  that  no  for- 
feiture was  declared  by  the  county  board,  we  are  constrained 
to  hold  that  the  petition  for  a  rehearing  should  be  overruled. 
It  is  accordingly  so  ordered. 

Filed  June  5, 1886. 


♦— 
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Company  v.  Sumner. 

lUiLROAD. — Righi  of  Way.  —Agreement  to  Maintain  Fence. — Damages. — For 
the  breach  of  a  contract  by  a  railroad  company  with  a  land-owner  to 
fence  its  right  of  way,  the  cost  of  erecting  the  fence  and  also  special 
damages  for  animals  killed,  for  damage  done  by  trespassing  animals, 
and  for  the  lo6s  of  pasturage,  may  be  recovered. 
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Same. — Dilujcnce. — D^enee, — If  one  can  reasonably  protect  himself  from 
the  consequences  of  the  violation  of  a  contract  by  another,  it  is  his  duty 
to  do  so ;  but  his  failure  in  that  respect,  while  the  contract  is  in  force, 
and  where  the  other  party  has  equal  opportunity  for  performance  and 
equal  knowledge  of  the  consequences  of  non-performance,  is  not  avail- 
able as  a  defence  to  an  action  for  damages. 
.  Same. — Deed.— Contract  to  Looater  Depot  ai  Certain  Place. — PMic  Policy. — A 
stipulation  in  a  deed  conveying  a  right  of  way,  that  in  consideration  of 
such  conveyance  the  railroad  company  will  locate  and  maintain  a  depot 
at  a  certain  place,  without  any  restriction  or  prohibition  against  any 
other  location,  is  not  void  as  being  against  public  policy,  and  for  a 
breach  an  action  for  damages  will  lie. 

Same. — Measure  (^Damages. — Evidence. — The  damages  recoverable  in  such 
case  are  to  be  determined  by  the  injury  actually  sustained  by  the  fail- 
ure of  the  railroad  company  to  perform  its  contract,  and  evidence  tend- 
ing to  show  the  increase  in  value  of  the  plaintiff's  remaining  land,  which 
the  location  of  a  station  at  the  point  agreed  upon  would  have  produced^ 
is  proper. 

Same. — Deed. — Acceptance, — Principal  and  Agent. — Where  a  railroad  com- 
pany accepts  a  deed  stipulating  -for  the  performance  by  it  of  certain 
acts,  it  can  not  question  the  authority  of  its  agent  to  make  the  contract. 

From  the  Hamilton  Circuit  Court. 

O.  W..  Easley,  8.  0.  Bay  less,  W.  H.  Russell,  T. ./.  Kane  and 
T.  P.  Davis,  for  appellant. 
2).  Moss  and  R,  R,  Stephenson,  for  appellee. 

Mitchell,  J. — On  the  14th  day  of  November,  1881,  Sum- 
ner and  wife  conveyed  to  the  railway  company  a  strip  of 
ground  sixty-six  feet  in  width,  for  a  right  of  way  over  two 
adjoining  tracts  of  land  which  the  former  owned. 

The  deed  contained  a  recital  that  it  was  made  upon  the 
consideration  that  $200  was  paid,  and  upon  the  further  con- 
sideration that  the  grantee  covenanted  "  to  make  a  stock-pass 
under  said  road,  and  a  farm  crossing  over  it,  and  to  fence 
said  strip,  and,  further,  to  locate  and  maintain  a  depot  at  the 
line  between  the  above  tracts." 

On  the  17th  day  of  January,  1885,  Sumner  brought  this 
suit  to  recover  damages  for  alleged  breaches  of  the  cove- 
nants above  recited.  The  breaches  assigned  are,  (1)  that  the 
railway  company  wholly  failed  and  refused  to  establish  and 
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maintain  a  depot  at  the  place  designated,  and  (2)  that  it  failed 
and  refused  to  erect  and  maintain  fences,  whereby  the  plain- 
tiff had  sustained  damages  in  various  ways  specified. 

At  the  trial  the  court  permitted  the  plaintiff  to  prove  as 
ED  element  of  damage,  that  two  of  his  hogs  had  been  killed 
by  the  cars,  the  animals  having  gone  upon  the  track  by  rea- 
son of  the  defendant's  failure  to  fence  its  right  of  way  over 
plaintiff's  land. 

Evidence  was  admitted  to  show  that  animals  had  gone 
upon  and  trespassed  on  the  plaintiff's  laud,  and  that  the  neg- 
lect of  the  company  to  build  the  fence  had  deprived  him  of 
the  pasturage  upon  lands  adjacent  to  the  right  of  way.  Evi- 
dence was  also  admitted  to  show  that  the  plaintiff's  farm  was 
^?orth  less  than  it  otherwise  would  have  been  because  of  the 
failure  to  erect  and  maintain  a  depot  at  the  point  designated 
in  the  deed. 

A  general  verdict  for  the  plaintiff  was  returned,  assessing 
damages  at  $955.  By  answers  to  special  interrogatories,  the 
jury  returned  the  following  items  of  damages : 

1.  The  cost  of  erecting  the  fence $250 

2.  Damages  for  failure  to  erect  fence,  embracing  the 

following  items:  Hogs  killed,  $25;  loss  of  pas- 
ture, three  years,  $50  per  year,  $150;  trespassing 
animals,  $30.     Total 205 

3.  Failure  to  erect  and  maintain  depot 500 

Total $955 

The  record  presents  several  questions  involving  the  cor- 
rectness of  the  ruling  of  the  court  upon  the  subject  of  the 
measure  of  damages.  It  is  also  contended  that  the  stipula- 
tion in  the  deed,  by  which  the  defendant  agreed  to  erect  and 
naaintain  a  depot,  is  void  as  against  public  policy. 

The  appellant  contends  that  the  measure  of  damages  for 
failing  to  erect  the  fence  was  the  amount  it  cost  to  erect  it, 
and  that  in  permitting  the  jury  to  hear  and  consider  evidence 
of  the  value  of  hogs  killed,  the  value  of  the  use  of  pasture 
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lands^  and  of  the  damage  done  to  hi.s  lands  by  trespassing 
animals,  the  court  committed  error. 

The  argument  is,  that  upon  discovering  the  appellant's 
&ilure  to  erect  fences  within  a  reasonable  time,  it  became  the 
plaintiff's  duty  to  erect  them,  and  by  that  means  prevent  the 
damages  from  being  enhanced. 

While  it  is  true,  where  one  has  suffered,  or  is  about  to  suf- 
fer, injury  from  another's  breach  of  contract,  the  law  imposes 
the  duty  of  making  reasonable  exertions  to  render  the  injury 
as  light  as  possible,  it  is  also  true  that  he  whose  duty  it  is 
primarily  to  fulfil  a  contract,  may  be  depended  upon  to  dis- 
charge an  obligation,  the  violation  of  which  he  knows  will 
result  in  damages  to  another. 

It  is  no  answer  for  a  person  who  thus  violates  his  agree- 
ment to  say,  the  injured  party  might  have  performed  the 
agreement  and  thus  lessened  the  damages.  Chicago,  etc.,  i?. 
R.  Co.  V.  Ward,  16  111.  522 ;  1  Sutherland  Dam.  151.  If  at  a 
moderate  expense,  or  by  ordinary  exertion,  one  can  protect 
himself  from  the  injurious  consequences  of  the  violation  of 
a  contract  by  another,  it  is  his  duty  to  do  so.  Where,  how- 
ever, the  party  whose  duty  it  is  primarily  to  perform  a  con- 
tract, has  equal  opportunity  for  performance,  and  equal  knowl- 
edge of  the  consequences  of  non-performance,  he  can  not, 
while  the  contract  is  subsisting  and  in  force,  be  heard  to  say 
the  plaintiff  might  have  performed  for  him. 

The  plaintiff  had  the  right  to  depend  upon  the  defendant 
to  perform  its  contract  until  it  was  repudiated,  or  until  it  be- 
came apparent  that  the  railway  company  did  not  intend  to 
execute  it  within  a  reasonable  time.  Upon  the  occurrence 
of  either  event,  the  plaintiff  had  the  right  to  erect  the  fence 
himself,  and  call  upon  the  defendant  to  refund  the  actual  cost 
and  to  reimburse  him  for  such  special  damage  as  directly  re- 
sulted from  its  failure  to  perform  the  contract.  Myei^a  v. 
Bums,  35  N.  Y.  269 ;  Hexter  v.  Knox,  63  N.  Y.  561. 

The  defendant,  through  its  agent,  having  given  assurance, 
when  requested  to  perform  its  contract,  that  it  would  proceed 
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to  do  so,  it  can  not  be  said  that  the  plaintiff  was  not  justified 
in  relying  u]X)n  the  assurances  so  given,  and  in  reliance  thereon 
postponing  the  erection  of  the  fences  himself. 

It  must  be  supposed  that  the  defendant  knew,  when  it  made 
the  contract,  and  in  pursuance  thereof  exposed  the  plaintiff's 
farm  to  injury  by  throwing  the  fields  open  to  the  public  and 
rendering  it  hazardous  for  him  to  allow  his  own  animals  to 
pasture  where  they  would  be  exposed  to  destruction  by  the 
defendant's  trains,  that  special  damage  would  result.  Such 
damages  must,  therefore,  have  been  within  the  reasonable 
contemplation  of  the  parties  when  the  contract  was  made. 
That  the  duty  which  the  railroad  company  owed  arose  by  con- 
tract did  not  make  the  rule  for  the  assessment  of  damages 
different  from  what  it  would  have  been  if  the  duty  to  fence 
had  been  imposed  by  statute.  In  the  latter  case  the  value  of 
crops  destroyed  may  be  recovered.  Donald  v.  St.  Louis,  etc., 
R,  W.  Co.y  44  Iowa,  167;  Hull  v.  Chicago,  etc.,  R.  W.  Co., 
20  Am.  &  Eng.  R.  R.  Cases,  341 ;  Raridon  v.  Central  Iowa 
R.  W.  Co.,  19  Am.  &  Eng.  R.  R.  Cases,  615. 

Was  the  stipulation  in  the  deed  "  to  locate  and  maintain  a 
depot "  void  ?  Covenants  of  the  character  in  question,  so  far 
as  they  have  been  the  subject  of  judicial  interpretation,  are 
of  three  classes.  There  are. those  which  stipulate  for  the  lo- 
cation of  stations  or  depots  at  particular  places,  and  which 
prohibit  the  location  of  others  within  prescribed  limits.  All 
such  as  contain  restrictive  stipulations  by  which  the  railway 
company  undertakes  to  prohibit  itself  from  thereafter  erect- 
ing other  station-houses  or  depots  within  prescribed  limits, 
are  uniformly  held  to  be  void,  as  being  violative  of  public 
policy. 

Railroad  corporations  are  regarded  as  public  agencies,  ow- 
ing duties  to  the  public  generally.  Accordingly,  they  can 
make  no  contract  which  shall  prohibit  them  from  serving  the 
public  as  the  future  demands  of  busines  or  concentration  of 
population  may  require.  Williamson  v.  C,  R.  L  &  P.  R.  R. 
Cb.,53  Iowa,  126  (36  Am.  R.  206);  St.  Louis,  etc.,  R.R.  Co. 
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V.  MatherSy  104  111.  257 ;  8t  Louis,  etc.,  R.  R.  Co.  v.  Mathers, 
71  111.  592  (22  Am.  R.  122) ;  St.  Joseph,  etc.,  R.  R.  Co.  v. 
Ryan,  11  Kan.  602  (15  Am.  R.  357). 

Another  class  consists  of  those  cases  in  which  an  oflScer  or 
other  person  supposed  to  be  influential  with  a  railway  com- 
pany, for  a  consideration  promised  him,  agrees  to  secure  the 
location  of  a  station,  depot  or  railway  at  a  particular  place. 
A  conspicuous  case  in  this  class  is  Fuller  v.  Dame,  18  Pick.472. 
All  such  contracts  are  void  as  against  public  policy.  Bestor 
V.  Waihen,  60  111.  138;  Linder  v.  Carpenter,  62  111.  309. 

Still  another  class  is  that  to  which  the  case  under  consid- 
eration is  allied.  Such  are  the  cases  in  which  an  agreement 
has  been  made,  between  an  individual  and  a  railway  cor])ora- 
tion,  for  the  location  of  a  station  or  depot  at  a  {particular 
place^  in  consideration  of  a  donation  of  money  or  property  to 
the  corporation,  without  any  restriction  or  prohibition  against 
anv  other  location. 

No  case  has  been  brought  to  our  notice,  in  which  this  ques- 
tion was  involved,  and  the  decision  of  which  was  not  controlled 
by  other  considerations,  which  condemns  such  an  agreement. 
On  the  contrary,  it  has  been  held  that  an  agreement  to  pay 
a  railway  company  a  stipulated  sum,  in  consideration  that  it 
would  locate  its  route  at  a  particular  place,  is  valid  and  may 
be  enforced.  Cumberland  R.  R.  Co.  v.  Baab,  9  Watts,  458  ; 
First  NaVl  Bank,  etc.,  v.  Hendrie,  49  Iowa,  402  (31  Am.  R. 
153).  So  a  conditional  subscription  of  stock  \i  valid.  New 
Albany,  etc.,  R.  R.  Co.  v.  McCormick,  10  Ind.  499;  Jetvett  v. 
Lawrencebwgh,  etc.,  R.  R.  Co.,  10  Ind.  539. 

A  voluntary  grant  to  a  railroad,  on  condition  that  it  would 
locate  its  route  and  establish  a  depot  at  a  certain  place,  was 
sustained  as  not  being  in  contravention  of  public  policy.  J/c- 
Clure  V.  Mo.  Riv.,  etc.,  R.  R.  Co.,  9  Kan.  373. 

That  railway  corporations  have  power  to  acquire  either  by 
purchase  or  by  donation  lands  for  depot  purposes,  is  of  course 
not  questioned ;  and  that  donations  or  subscriptions  in  aid  of 
railways  by  counties,  cities  or  townships,  may  be  subject  to 
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terms  and  conditions  in  respect  to  the  location  of  machine 
shops,  depots,  etc.,  is  expressly  recognized  by,  and  provided 
for,  in  sections  4045  and  4058,  R.  S.  1881.  Such  conditions 
have  been  held  valid  in  cases  of  subscriptions  made  by  town- 
ships. Bittinger  v.  Belly  65  Ind.  445 ;  Brocaw  v.  Boards  etc., 
73  Ind.  543. 

Public  policy,  as  declared  by  the  Legislature  and  enforced 
by  this  court,  permits  counties,  cities  and  townships  to  make 
subscriptions  or  donations  to  railway  corporations,  subject  to 
conditions  in  respect  to  the  location  of  depots.  We  can  see 
no  good  reason  why  the  courts  should  declare  a  different 
policy  as  between  individuals  and  railway  companies. 

We  should  doubt  whether  in  either  case  a  restrictive  con- 
dition, which  should  undertake  to  bind  or  prohibit  the  com- 
pany from  providing  other  facilities  which  might  be  needed 
for  the  public  service  at  other  places,  might  not  invalidate  an 
agreement,  but  as  there  is  nothing  of  that  character  con- 
tained in  the  deed  under  consideration,  we  decide  nothing 
beyond  the  question  involved. 

The  case  before  us  is  in  many  respects  analogous  to  Wat- 
ierson  v.  Allegheny,  etc,  R.  R,  Co,,  74  Pa.  St.  208.  In  that 
case  a  land-owner,  for  a  nominal  consideration  in  money,  re- 
leased to  the  company  a  right  of  way  over  his  land,  and  con- 
veyed to  it  a  lot  on  which  to  erect  a  depot.  For  a  failure  to 
comply  with  the  contract,  it  was  there  held  that  the  damage 
to  which  the  land-owner  was  entitled,  was  the  additional 
value  which  the  advantages  of  a  depot  would  have  given 
his  land.  In  a  case  like  this,  the  damages  have  no  relation 
to  the  value  of  the  land  conveyed.  They  are  to  be  deter- 
mined by  the  injury  actually  sustained  by  the  failure  of  the 
railway  company  to  perform  its  contract,  Galveston,  etc.,  iJ. 
R.  Co.  V.  Pfeuffer,  56  Texas,  66. 

The  damages  which  the  law  awards,  when  it  is  ascertaina- 
ble with  reasonable  certainty,  is  the  value  of  the  considera- 
tion withheld. 

The  court  admitted  evidence  tending  to  show  the  increase 
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in  value  of  the  plaintiff's  remaining  land,  which  the  location 
of  a  station  at  the  point  agreed  upon  would  have  produced. 
There  was  no  error  in  this.  Vamer  v.  St.  Louis,  etc.,  R.  It, 
Co.,  55  Iowa,  677. 

The  stipulation,  in  the  deed  under  consideration,  contains 
no  restriction.  The  consideration  for  the  agreement  to  locate 
the  depot  was  received  by  the  railroad  company.  The  agree- 
ment was  general  in  its  character,  and  while  not  of  a  nature 
to  be  specifically  enforced,  it  was  properly  the  subject  of 
damages.  The  case  is  not  controlled  by  the  decision  in  State 
V.  Johnson,  52  Ind.  197. 

The  railroad  company,  having  accepted  the  deed,  which 
contains  on  its  face  the  covenants  under  consideration,  man- 
ifestly, while  claiming  the  land  under  such  deed,  can  make  no 
question  concerning  the  authority  of  its  agent  to  make  the 
contracts  which  are  the  subjects  of  this  litigation.  This  may 
be  considered  as  disposing  of  all  that  is  said  in  the  argument 
concerning  the  failure  to  show  authority  in  the  agent  to 
make  the  contracts  in  question. 

It  is  suggested  that  the  proof  fails  to  show  the  delivery  of 
the  deed.  The  deed  was  offered  in  evidence,  and  the  plaintiff 
testified  that  he  and  his  wife  executed  it.  As  a  delivery  is 
included  in  the  execution,  prima  facie  this  testimony  showed 
a  delivery. 

Something  is  said  about  the  contributory  negligence  of 
plaintiff  in  permitting  his  animals  to  be  exposed  to  the  un- 
fenced  track.  Of  course,  if  it  appeared  that  the  hogs  were 
voluntarily  turned  upon  or  into  a  field  where  they  were  thus 
exposed,  the  question  would  require  consideration.  It  does 
not  so  appear. 

It  may  be  that  the  damages  were  excessive,  but  as  there  is 
competent  evidence  in  the  record  upon  which  the  jury  may 
have  found  the  amount  assessed,  we  can  not  disturb  their 
finding. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  2, 1886 ;  petition  for  a  rehearing  overruled  June  5, 1886. 
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Pleading. — CkmrUer-Claim. — Under  sections  350  and  351,  R.  S.  1881,  any 
matter  which  is  pleaded  as  a  counter-claim  must  either  arise  ont  of,  or 
be  connected  with,  the  contract  or  transaction  set  forth  as  a  cause  of 
action  in  the  complaint;  otherwise  the  counter-claim  will  be  bad  on 
demurrer  for  the  want  of  facts,  although  the  facts  set  forth  might  have 
been  a  good  defence  if  pleaded  by  way  of  answer. 

Same. — AecounL — Oounter-Qaim  as  to  Separate  Items. — Where  a  complaint 
declares  on  an  account,  and  a  bill  of  particulars  containing  the  items 
of  account  is  filed,  each  item  constitutes  a  distinct  cause  of  action  within 
the  meaning  of  the  statute  relating  to  counter-claims,  and  a  counter- 
claim may  be  founded  upon  any  matter  arising  out  of  or  connected 
with  it. 

From  the  Ohio  Circuit  Cpurt. 

/.  8,  Jdley,  for  appellant. 

/.  B.  ColeSy  8.  H.  Stewart  and  0.  F.  Roberts,  for  appellee. 

HowK,  J. — It  is  shown  by  the  record  of  this  cause,  that  on 
the  10th  day  of  April,  1885,  appellee  Roberts  recovered  a 
judgment  in  the  court  below  against  James  B.  Wilson,  then 
in  full  life,  for  his  damages  assessed  by  the  jury,  and  his  costs 
therein  expended.  Wilson  appealed  from  such  judgment,  and 
on  the  13th  day  of  June,  1885,  filed  a  transcript  of  the  rec- 
ord, with  his  assignment  of  errors  endorsed  thereon,  in  the 
clerk's  office  of  this  court,  and  on  October  1st,  1885,  the  cause 
was  duly  submitted  for  hearing  and  final  decision.  After- 
wards, on  November  6th,  1885,  the  death  of  Wilson,  intes- 
tate, and  the  appointment  and  qualification  of  James  B.  Mil- 
ler, as  administrator  of  Wilson's  estate,  were  suggested  to  the 
court,  and,  on  appellee's  motion,  James  B.  Miller,  adminis- 
trator, etc.,  was  substituted  as  appellant  in  this  cause. 

Several  errors  have  been  assigned  upon  the  record,  but  as 
appellant's  counsel  has  complained  in  argument  of  only  one 
alleged  error,  the  other  errors  assigned  will  not  be  consid- 
ered. The  one  error  upon  which  counsel  rely  for  the  reversal 
of  the  judgment  below,  is  the  alleged  error  of  the  court  in 
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sustaining  appellee^s  demurrer  to  appellant's  counter-(;laim. 
Of  this  alleged  error  appellant's  counsel  says:  "We  claim 
the  court  erred  in  sustaining  appellee's  demurrer  to  appel- 
lant's counter-claim,  for  the  reason  that,  if  the  facts  as  stated 
in  such  counter-claim  had  been  proven,  it  was  a  good  and 
meritorious  defence  to  the  action,  and  a  verdict  would  have 
been  returned  in  favor  of  appellant,  and  for  this  cause  we 
claim  the  court  erred  in  sustaining  such  demurrer,  and  judg- 
ment should  have  been  rendered  for  appellant.'^ 

This  is  the  entire  argument  of  appellant's  counsel  upon  the 
point  under  consideration ;  we  are  not  convinced  thereby  that 
the  ruling  complained  of  was  or  is  erroneous.   It  may  be  true, 
as  counsel  says,  that  the  facts  stated  in  the  pleadings  were  *'  a 
good  and  meritorious  defence  to  the  action ; "   but,  if  they 
were,  they  should  have  been  pleaded  as  a  defence  in  an  an- 
swer to  the  complaint,  and  not  as  a  cross  action,  by  way  of 
<30unter-claim.     It  is  not  every  good  and  meritorious  defence 
to  an  action  which  can  be  pleaded  thereto  as  a  counter-claim, 
in  such  manner  as  to  withstand  a  demurrer  for  the  want  of 
sufficient  facts.     If  Roberts  had  been  justly  indebted  to  ap- 
pellant's decedent,  at  and  before  the  commencement  of  this 
suit,  for  goods  sold  and  delivered,  or  upon  a  promissory  note, 
in  a  sum  largely  in  excess  of  the  amount  demanded  by  Rob- 
erts, such  indebtedness  would  not  have  constituted  a  proper 
matter  of  counter-claim,  and,  if  thus  pleaded,  the  pleading 
would  have  been  clearly  bad  on  demurrer.     In  section  350, 
R.  S.  1881,  a  counter-claim  is  thus  defined  : 

"A  counter-claim  is  any  matter  arising  out  of  or  connected 
with  the  cause  of  action  which  might  be  the  subject  of  an 
action  in  favor  of  the  defendant,  or  which  would  tend  to  re- 
duce the  plaintiff's  claim  or  demand  for  damages." 

In  section  351,  R.  S.  1881,  a  counter-claim  is  referred  to 
as  a  matter  "  arising  out  of  the  contract,  or  transaction  set 
forth  in  the  complaint  as  the  ground  of  the  plaintiff's  claims, 
or  any  of  them." 

Under  these  statutory  definitions,  it  is  very  clear,  as  it  seems 
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to  my  that  any  matter,  which  is  pleaded  as  a  counter-claim, 
must  either  arise  out  of,  or  be  obnnected  with,  the  contract 
or  transaction  set  forth  in  the  complaint  as  the  ground  of  the 
plaintiff's  claims,  or  any  of  them;  otherwise  the  counter- 
claim must  be  held  bad  on  demurrer  for  the  want  of  sufficient 
facts.  Here  lie  the  fatal  defects  in  appellant's  counter-claim, 
in  the  case  under  consideration,  and  it  was  for  these  defects 
therein,  we  may  well  suppose,  tl^e  demurrer  to  such  pleading 
was  correctly  sustained.  Appellee  sued  appellant's  intestate 
in  this  cause,  upon  an  open  account  for  services  rendered  by 
him  as  an  attorney  at  law  for  the  intestate  in  his  lifetime,  and 
at  his  special  instance  and  request,  a  bill  of  particulars  whereof 
was  filed  with  and  made  a  part  of  his  complaint.  This  bill 
of  particulars  covered  a  period  of  nearly  two  years,  and  con- 
tained a  number  of  items  of  account.  Each  one  of  these 
items  constituted,  we  think,  a  separate  and  distinct  ^'  cause  of 
action  "  or  "  claim,"  witliin  the  meaning  of  sections  350  and 
351,  mpra-y  in  relation  to  counter-claims,  so  that  there  might 
have  been  a  counter-claim  founded  upon  matter  arising  out 
of,  or  connected  with,  any  one  of  these  several  items  of  ac- 
count. 

In  Seeond  NaVl  Bank,  etc,,  v.  HvMony  81  Ind,  101,  in  speak- 
ing of  a  bill  of  particulars,  in  a  similar  case,  the  court  said : 
''The  office  of  a  bill  of  particulars,  in  such  a  case  as  this,  is 
to  make  the  plaintiff's  precise  cause  of  action  more  certain, 
definite  and  specific,  than  the  same-  has  been  stated  in  the 
common  counts.  In  such  a  case,  without  regard  to  what  may 
have  been  stated  in  general  terms  in  the  complaint,  the  plain- 
tiff's evidence  and  right  of  recovery  are  limited,  under  the 
law,  strictly  and  precisely,  to  the  exact  claim  or  cause  of  ac- 
tion shown  or  set  forth  in  the  bill  of  particulars." 

So,  we  think,  in  the  case  at  bar  the  appellant's  counter- 
claim must  be  limited,  under  the  statute,  to  matter  arising 
out  of,  or  connected  with,  one  or  more  of  the  several  items 
of  account  set  forth  in  the  bill  of  particulars  filed  with,  and 
Vol.  106.— 6 
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made  part  of,  appellee's  complaint  herein.  Appellant's  counter- 
claim sets  up  a  claim  for  damages,  which  does  not  arise  out 
of,  and  is  in  no  way  connected  with,  any  item  of  account 
specified  in  appellee's  bill  of  particulars;  but  such  claim  is 
confessedly  founded  upon  a  transaction,  which  is  not  set  forth, 
nor  even  alluded  to,  in  appellee's  complaint  or  in  his  bill  of 
particulars.  Standley  v.  Northwestern  Mvi,  Life  Ins.  Co.,  95 
Ind.  254. 

The  court  did  not  err,  we  think,  in  sustaining  the  demurrer 
to  this  counter-claim. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  12, 1886. 
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^5LJ^I  City  of  Fort  Wayne  v.  Shoaff  et  al. 

Otty. — Improvement  of  Real  Estate  Owned  by  OUy. — AsaeseTnent  of  Adjaeenl  Lot' 
Oumers, — The  city  council  has  no  jurisdiction  to  im prove  the  property 
of  the  city,  held  and  used  for  market  purposes,  at  the  expense  of  owners 
of  adjoining  lots. 

Same. — Injunction. — iVartioc.— Where  the  city  council  proceeds  in  any 
matter  without  jurisdiction,  such  proceedings  are  void,  and  injunction 
is  the  appropriate  remedy. 

From  the  Allen  Superior  Court. 

H,  Colerick,  for  appellant. 

W.  H.  Ooombs,  R.  C.  Bell,  8.  L.  Morris  and  S.  R.  Alden, 
for  appellees. 

Elliott,  J. — The  first  paragraph  of  the  appellees*  com- 
plaint alleges  that  they  are  the  owners  in  fee  of  lots  situated 
in  the  City  of  Fort  Wayne,  abutting  on  a  parcel  of  ground 
owned  by  the  city,  and  known  and  designated  as  market 
space;  that  this  space  was  dedicated  to  the  city  in  June, 
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1837,  for  market  purposes,  and  has  since  been  used  for  mar- 
ket purposes;  that  it  has  not  been  used  as  a  street,  and  is 
not  a  street  or  alley ;  that  in  April,  1883,  the  common  coun- 
cil of  the  city  passed  a  resolution,  providing  for  the  improve- 
ment of  the  space  by  macadamizing,  and  providing  for  the 
assessment  of  the  cost  of  the  improvement  upon  the  ad- 
joining property ;  that  a  contract  was  awarded,  the  improve- 
ment made,  assessments  laid  upon  the  property,  and  precepts 
issued  for  the  collection  of  the  assessments. 

The  allegations  of  the  second  paragraph  of  the  complaint 
are  substantially  the  same  as  the  first,  although  the  paragraph 
is  not  well  drawn. 

The  appellant^s  principal  contention  is,  that  the  appellees 
are  not  entitled  to  relief  by  injunction,  for  the  reason  that 
there  is  a  specific  remedy,  that  of  appeal,  provided  by  stat- 
ute. This  contention  can  not  prevail.  The  common  coun- 
cil had  no  jurisdiction  to  assess  the  cost  of  improving  prop- 
erty owned  by  the  city  for  market  purposes  upon  adjoining 
property-owners.  The  jurisdiction  of  the  common  council 
in  such  matters  extends  only  to  streets  and  alleys ;  it  does 
not  extend  to  property  owned  by  the  city  for  other  municipal 
purposes.  As  there  was  a  want  of  jurisdiction,  the  proceed- 
ings were  void,  and,  where  the  proceedings  of  the  common 
council  are  void,  inj  unction  is  the  appropriate  remedy.  Goring 
V.  MeTaggaH,  92  Ind.  200 ;   Wihon  v.  Poole,  33  Ind.  443. 

It  is  tacitly  assumed  by  counsel,  that  there  was  nothing 
more  than  a  mere  irregularity,  but  this  assumption  is  palpa- 
bly erroneous,  for  there  was  an  absolute  defect  of  jurisdic- 
tion. We  have  scores  of  cases  holding  that  where  the  pro- 
ceedings of  an  inferior  tribunal  are  taken  in  a  case  where 
there  was  no  jurisdiction  of  the  subject-matter,  they  are  des- 
titute of  validity,  and  injunction  will  lie.  These  cases  plainly 
mark  the  distinction  between  an  irregular  and  a  void  proceed- 
ing, and  that  distinction  we  here  recognize  and  enforce.  If 
the  space  improved  had  been  a  highway,  then  a  question  of 
fiwjt  as  to  whether  it  was  a  street  or  alley  of  the  city  would 
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have  arisen,  and  in  that  event  the  decision  in  Palmer  \\ 
Stumphy  29  Ind.  329,  would  have  been  applicable;  but  the 
complaint  avers,  and  the  demurrer  admits,  that  the  space  was 
the  property  of  the  city  for  market  purposes,  and  was  j:iot  a 
street  or  alley.  There  is,  therefore,  no  question  of  fact,  for 
the  concession  that  it  was  part  of  the  property  owned  and 
used  by  the  city  for  market  purposes,  closes  the  question.  We 
suppose  it  to  be  quite  clear  that  a  city  would  have  no  juris- 
diction to  improve,  at  the  cost  of  property-owners,  a  school - 
house  yard,  a  space  in  front  of  an  engine-house,'  or  the  ground 
about  a  city  hall,  station-house  or  prison,  and  there  is  not  a 
particle  of  difference  between  such  cases  and  the  present.  We 
put  our  decision  on  the  ground  that  there  was  an  absolute 
lack  of  jurisdiction  to  improve  the  property  of  the  city,  held 
and  used  for  market  purposes,  at  the  expense  of  adjoining 
lot-owners.  The  statute  does  not  assume  to  confer  jurisdic- 
tion upon  the  common  council  in  cases  such  as  the  present,  to 
make  improvements  at  the  expense  of  lot-owners,  but  con- 
fines jurisdiction  to  streets  and  alleys,  and  there  is,  therefore, 
no  jurisdiction  of  the  subject-matter.  It  is  a  rudimentary 
principle  that  no  proceeding,  not  even  of  a  court  of  the  high- 
est dignity,  can  be  valid  where  there  is  no  jurisdiction. 

The  second  paragraph  of  the  complaint  is  not,  as  we  have 
said,  well  drawn,  but  although  somewhat  uncertain  and  in- 
definite, it  is  sufficient  to  repel  the  demurrer.  There  is 
enough  in  it  to  show  the  improvement  of  property,  owned 
and  used  by  the  city  for  market  purposes  exclusively,  the  as- 
sessment of  the  cost  upon  adjoining  lot-owners,  and  the  issu- 
ing of  precepts  for  the  collection  of  the  assessments.  These 
facts  show  that  there  is  an  attempt  to  collect  assessments  levied 
by  the  common  council  in  a  case  where  it  had  no  jurisdiction. 
If  the  appellant  had  desired  a  more  definite  statement  of  facts 
it  should  have  moved  the  trial  court  to  make  the  complaint 
more  specific. 

Judgment  affirmed. 

Filed  March  2, 1886. 
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log  the  validity  of  a  judgment,  rendered  by  a  court  of  superior  jurisdic- 
tion, on  the  ground  of  want  of  notice,  must  allege  what,  if  anything,  is 
shown  by  the  record  of  the  cause  in  relation  to  the  issue  and  service  of 
process  therein. 

Same. — Juriadiction, — i^esuti^fum. — Where  it  appears  that  such  a  court         • 
has  jurisdiction  of  the  subject-matter  of  the  action  in  which  the  judg- 
ment was  rendered,  it  will  be  presumed,  in  the  absence  of  a  showing  to 
the  contrary,  that  jurisdiction  of  the  person  was  acquired  in  some  legal 
manner  before  judgment  was  rendered. 

From  the  Vigo  Circuit  Court. 

B.  E.  Rhoads,  J".  M.  Shelton  and  H.  C.  Nevitt,  for  appel« 
lantfi. 
8.  C.  Davis  and  8.  B.  Davis,  for  appellees. 

HowK,  J. — The  only  error  assigned  by  appellants,  the 
plaintifib  below,  is  the  sustaining  of  appellees'  demurrer,  for 
the  alleged  want  of  sufficient  facts,  to  their  complaint. 

The  appellants,  Melissa  and  Burton  Cassady,  alleged  in 
their  complaint,  that  on  the  26th  day  of  April,  1877,  Emma 
Martin,  since  deceased,  recovered  in  the  Vigo  Circuit  Court 
a  judgment  against  Sydney  B.  Davis,  administrator  of  the 
estate  of  AdalineCassady,  for  the  sum  of  $181.80,  and  costs 
of  suit,  a  copy  of  which  judgment  was  filed  with  the  com- 
plaint as  a  part  thereof ;  that  from  an  inspection  of  such  judg- 
ment it  would  be  seen  that  the  name  of  appellant  Melissa 
Cassady  appeared  as  a  defendant  in  such  cause,  or  rather  that 
Sydney  B.  Davis  was  her  administrator,  as  well  as  the  ad- 
ministrator of  Adaline  Cassady ;  that  the  original  papers  in 
such  cause  had  been  lost  or  mislaid,  so  that  the  same  could 
not  be  produced,  nor  copies  thereof.     And  appellant  Melissa 
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Cassady  said  that  she  was  not  a  party  to  such  suit,  that  she 
was  not  served  with  process  therein,  and  did  not  know  of  the 
rendition  of  such  judgment,  nor  of  its  existence,  until  the  — 
day  of 1881. 

And  appellants  said  that  Melissa  Cassady  was  living  at  the 
time  of  the  rendition  of  such  judgment,  and  that  Sydney  B. 
Davis  was  not  her  administrator,  and  that  such  judgment  was 
not  rendered  against  her,  in  fact,  but  only  against  Sydney  B. 
Davis,  as  administrator  of  Adaline  Cassady,  as  would  appear 
from  an  inspection  thereof,  but  the  same  is  so  worded  as  to 
leave,  in  the  minds  of  some,  doubts  upon  that  question,  and 
that  the  same  was  a  cloud  upon  the  real  estate  thereinafter 
described ;  that  appellants  were  informed  that  the  appellees 
claimed  that  such  judgment  was  a  judgment  against  Melissa 
Cassady,  and  binding  on  her, and  a  lien  upon  such  real  estate. 
And  appellants  further  said  that  Emma  Martin  was  then 
dead ;  that  no  administrator  of  her  estate  had  ever  been  ap- 
pointed in  this  State ;  that  she  resided,  while  living,  in  the 
State  of  Illinois,  and  there  died ;  that  her  estate  was  not  in- 
debted, and  her  heirs  at  law  were  her  representatives,  and 
had  taken  possession  of  her  estate  and  disposed  of  the  same, 
or  heldit  for  their  own  use  and  benefit;  that  the  appellees, 
except  Jacob  F.  Miller,  James  Cox  and  John  Cleary,  were  the 
sole  heirs  and  distributees  at  law  of  Emma  Martin,  deceased ; 
and  that  appellees  Miller  and  Cox,  late  partners  in  business 
under  the  firm  name  of  Miller  &  Cox,  claimed  to  own  such 
judgment  by  assignment  from  their  co-appellees,  the  heirs  at 
law  of  Emma  Martin,  deceased. 

Appellants  further  said  that  Melissa  Cassady  inherited  cer- 
tain described  real  estate,  in  Vigo  county,  from  her  deceased 
father,  and  that  afterwards,  on  August  14th,  1879,  she  con- 
veyed the  same  by  warranty  deed  to  her  co-appellant.  Burton 
Cassady,  which  deed  was  recorded  in  the  recorder's  office  of 
Vigo  county,  on  September  22d,  1880;  and  that  such  judg- 
ment was  a  cloud  upon  the  title  to  such  real  estate,  which 
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ought  to  be  removed;  that  appellees  Miller  and  Cox^  on 
February  6th,  1883,  sued  out  an  executioo  on  such  judgment, 
and  placed  such  execution  in  the  hands  of  appellee  Cleary, 
sheriff  of  such  county,  who  had  levied  upon  and  would,  if 
not  enjoined,  sell  certain  personal  property  of  appellant  Me- 
lissa Cassady  to  satisfy  such  judgmentand  execution.  Where- 
fore appellants  prayed  that  such  judgment  be  declared  null, 
void  and  of  no  effect  as  against  Melissa  Cassady,  and  that  ap- 
pellees Miller  and  Cox,  and  sheriff  Cleary,  be  enjoined  from 
collecting  such  judgment  and  execution,  etc. 

We  are  of  opinion  that  the  court  committed  no  error 
in  sustaining  appellees'  demurrer  to  appellants'  complaint, 
the  substance  of  which  we  have  given  in  our  opinion.  It 
will  be  seen  from  our  summary  of  the  complaint,  that  the 
case  is  one  of  collateral  attack,  pure  and  simple,  upon  the 
validity  of  a  prior  judgment.  The  case  in  hand  is  not  dis- 
tinguishable, as  it  seems  to  us,  from  the  recent  case  of  Ex- 
change Bank  V.  Aultj  102  Ind.  322.  In  the  case  cited,  it 
was  held  that  where  a  party  seeks  by  complaint  to  impeach 
the  validity  of  a  judgment,  rendered  by  a  court  of  superior 
jurisdiction,  on  the  ground  that  he  had  no  legal  tiotice  of 
the  pendency  of  the  action  wherein  it  was  rendered,  he  must 
allege  what,  if  anything,  is  shown  by  the  record  of  the  cause 
in  relation  to  the  issue  and  service  of  process  therein.  And 
further,  that  where  it  appears,  as  in  this  case,  that  such  a 
court  has  jurisdiction  of  the  subject-matter  of  the  action  in 
which  the  judgment  was  rendered,  it  will  be  presumed,  in  the 
absence  of  any  sufficient  showing  to  the  contrary,  that  juris- 
diction of  the  person  was  acquired  in  some  manner  known 
to  the  law  before  the  judgment  was  rendered.  In  such  a  case 
as  the  one  before  us,  every  reasonable  presumption  is  in- 
dulged in  favor  of  the  validity  of  the  judgment  sought  to  be 
impeached;  and  where,  as  here,  its  validity  is  called  in  ques- 
tion in  a  subsequent  suit,  the  facts  stated  must  be  such  as 
will  overcome  or  exclude  all  such  presumptions.     This  is  the 
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doctrine  of  our  decisions  upon  the  question  under  considera- 
tion. Reed  v.  Whitton,  78  lud.  579;  Oppenheim  v.  Pltts^ 
burgh,  etc,,  R.  W.  Co.,  85  Ind.  471 ;  Smith  v.  Hess,  91  Ind. 
424 ;  Reid  v.  Mitchell,  93  Ind.  469 ;  Young  v.  Wells,  97  Ind. 
410;  Dotoell  v.  Lahr,  97  Ind.  146;  Smith  v.  Clifford,  99  Ind. 
113;  McCaslin  v.  StaJte,  ex  rel.,  99  Ind.  428;  Anderson  v. 
Wilson,  100  Ind.  402;  Rogers  v.  Beauchamp,  102  Ind.  33; 
Baltimore,  etc.,  R.  R.  Co.  v.  iVbHA,  103  Ind.  486. 

Applying  the  doctrine  of  the  cases  cited  to  the  case  at  bar, 
it  must  be  held,  we  think,  that  the  &cts  stated  in  appellants' 
complaint  were  not  sufficient  to  overcome  or  exclude  the  rea- 
sonable presumptions,  which  must  be  indulged,  in  favor  of 
the  validity  of  the  judgment  sought  to  be  impeached  and 
annulled.  It  is  nowhere  alleged  in  appellants'  complaint, 
that  the  record  of  such  judgment  does  not  show  that  she  was 
a  party  defendant  in  the  action  and  judgment.  Nor  do  the 
appellants  allege  that  the  record  shows  that  no  summons  was 
issued  in  the  action  for  Melissa  C&ssady,  or  that  she  had  not 
been  personally  served  with  summons  issued  therein,  and  the 
summons  returned  by  the  sheriff,  showing  such  service  the 
requisite  period  of  time  before  the  rendition  of  such  judg- 
ment. Upon  the  question  of  notice,  the  only  allegation  of 
the  complaint  is,  that  she,  Melissa  Cassady,  was  not  served 
with  process,  and  did  not  know  of  the  rendition  of  such 
judgment  nor  of  its  existence  until  in  1881.  This  allega- 
tion is  wholly  insufficient,  we  think,  to  overcome  the  legal 
presumptions  in  favor  of  the  validity  of  the  judgment. 

The  demurrer  to  the  complaint  was  correctly  sustained. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  13, 1886. 
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trols  in  the  construction  of  pleadings,  and  not  detached  phrases  and  ep- 
ithets contained  therein. 
Same. — OomplairU, — Negligence, —  WU/ul  Injury. — A  complaint  demanding 
damages  for  personal  injuries,  which  in  its  recital  of  facts  charges  neg- 
ligence upon  the  defendant,  but  which  does  not  aver  or  show  that  the 
plaintiff  was  free  from  contributory  negligence,  is  bad  on  demurrer,  not- 
withstanding the  fact  that  it  charges  generally,  by  way  of  epithet,  that 
the  acts  complained  of  were  wrongfully,  unlawfully  and  wilfully  done. 

From  the  Floyd  Circuit  Court. 

G.  W,  Friedley  and  A.  Dowling^  for  appellant. 
J.  R.  W.  Smith  and  D.  C  Anthony,  for  appellee. 

Elliott,  J. — The  second  paragraph  of  the  appellee's  com- 
plaint alleges  that  the  appellant  owns  and  operates  a  railroad 
extending  through  the  city  of  New  Albany ;  that,  on  the  10th 
day  of  September,  1883,  the  appellee  was  in  the  act  of  cross- 
ing Fifteenth  street  in  that  city,  at  the  intersection  of  Syca- 
more street ;  that  the  ''  defendant,  by  its  employees  then  and 
there  in  charge,  undertook  to  run  a  train  of  cars  loaded  with 
coal  on  and  along  Fifteenth  street  and  over  the  said  inter- 
section, and  to  then  and  there  throw  said  train  of  loaded 
cars  upon  a  side-track  of  said  railroad  while  the  cars  were  in 
motion;  that  to  accomplish  such  purpose  the  defendant's  em- 
ployees then  and  there  wrongfully,  wilfully,  and  in  utter 
disregard  of  human  life,  unlawfully  put  the  said  train  of 
cars  in  motion  at  a  high  rate  of  speed,  and,  while  the  same 
was  so  rapidly  moving,  uncoupled  the  care  so  loaded  from 
the  engine  attached  thereto,  and  wilfully  and  recklessly  per- 
mitted the  same  to  move  with  great  rapidity  along  said  Fif- 
teenth street  over  and  past  said  intersection,  so  detached  and 
wholly  unattended  and  uncontrolled,  except  by  a  single 
brakeman  at  the  extreme  rear  end  thereof,  and  without  any 


62  SUPEEME  COURT  OP  INDIANA, 

The  Louisville,  New  Albany  and  Chicago  Railway  Company  v.  Sumner. 

in  value  of  the  plaintiff's  remaining  land,  which  the  location 
of  a  station  at  the  point  agreed  upon  would  have  produced. 
There  was  no  error  in  this.  Vamer  v.  Si^.  Louis,  etc.,  R.  It. 
Co.,  55  Iowa,  677. 

The  stipulation,  in  the  deed  under  consideration,  contains 
no  restriction.  The  consideration  for  the  agreement  to  locate 
the  depot  was  received  by  the  railroad  company.  The  agree- 
ment was  general  in  its  character,  and  while  not  of  a  nature 
to  be  specifically  enforced,  it  was  properly  the  subject  of 
damages.  The  case  is  not  controlled  by  the  decision  in  State 
V.  Johnson,  62  Ind.  197. 

The  railroad  company,  having  accepted  the  deed,  which 
contains  on  its  face  the  covenants  under  consideration,  man- 
ifestly, while  claiming  the  land  under  such  deed,  can  make  no 
question  concerning  the  authority  of  its  agent  to  make  the 
contracts  which  are  the  subjects  of  this  litigation.  This  may 
be  considered  as  disposing  of  all  that  is  said  in  the  argument 
concerning  the  failure  to  show  authority  in  the  agent  to 
make  the  contracts  in  question. 

It  is  suggested  that  the  proof  fails  to  show  the  delivery  of 
the  deed.  The  deed  was  offered  in  evidence,  and  the  plaintiff 
testified  that  he  and  his  wife  executed  it.  As  a  delivery  is 
included  in  the  execution,  prima  facie  this  testimony  showed 
a  delivery. 

Something  is  said  about  the  contributory  negligence  of 
plaintiff  in  permitting  his  animals  to  be  exposed  to  the  un- 
fenced  track.  Of  course,  if  it  appeared  that  the  hogs  were 
voluntarily  turned  upon  or  into  a  field  where  they  were  thus 
exposed,  the  question  would  require  consideration.  It  does 
not  so  appear. 

It  may  be  that  the  damages  were  excessive,  but  as  there  is 
competent  evidence  in  the  record  upon  which  the  jury  may 
have  found  the  amount  assessed,  we  can  not  disturb  their 
finding. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  2, 1886 ;  petition  for  a  rehearing  overruled  June  5, 1886. 
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Miller,  Administrator,  v.  Roberts. 
No.  12,402. 

MiLLEB,  Administrator^  v.  Roberts. 

Pleadino. — Ckmnter-Qaim,— 'Under  sections  350  and  351,  R.  S.  1881,  any 
matter  which  is  pleaded  as  a  counter-elaim  must  either  arise  out  of,  or 
be  connected  with,  the  contract  or  transaction  set  forth  as  a  cause  of 
action  in  the  complaint;  otherwise  the  counter-claim  will  be  bad  on 
demurrer  for  the  want  of  facts,  although  the  facts  set  forth  might  have 
been  a  good  defence  if  pleaded  by  way  of  answer. 

Same. — AecounL — OourUer-Claim  as  to  Separate  Items, — Where  a  complaint 
declares  on  an  account,  and  a  bill  of  particulars  containing  the  items 
of  account  is  filed,  each  item  constitutes  a  distinct  cause  of  action  within 
the  meaning  of  the  statute  relating  to  counter-claims,  and  a  counter- 
claim may  be  founded  upon  any  matter  arising  out  of  or  connected 
with  it. 

From  the  Ohio  Circuit  Cpurt. 

J.  8.  Jdley,  for  appellant. 

J.  B.  Coles,  8.  H.  Stewart  and  O.  F.  Roberts,  for  appellee. 

HowK,  J. — It  is  shown  by  the  record  of  this  cause,  that  on 
the  10th  day  of  April,  1885,  appellee  Roberts  recovered  a 
judgment  in  the  court  below  against  James  B.  Wilson,  then 
in  full  life,  for  his  damages  assessed  by  the  jury,  and  his  costs 
therein  expended.  Wilson  appealed  from  such  judgment,  and 
on  the  13th  day  of  June,  1885,  filed  a  transcript  of  the  rec- 
ord, with  his  assignment  of  errors  endorsed  thereon,  in  the 
clerk's  ofiSce  of  this  court,  and  on  October  1st,  1885,  the  cause 
was  duly  submitted  for  hearing  and  final  decision.  After- 
wards, on  November  6th,  1885,  the  death  of  Wilson,  intes- 
tate, and  the  appointment  and  qualification  of  James  B.  Mil- 
ler, as  administrator  of  Wilson's  estate,  were  suggested  to  the 
court,  and,  on  appellee's  motion,  James  B.  Miller,  adminis- 
trator, etc.,  was  substituted  as  appellant  in  this  cause. 

Several  errors  have  been  assigned  upon  the  record,  but  as 
appellant's  counsel  has  complained  in  argument  of  only  one 
alleged  error,  the  other  errors  assigned  will  not  be  consid- 
ered. The  one  error  upon  which  counsel  rely  for  the  reversal 
of  the  judgment  below,  is  the  alleged  error  of  the  court  in 
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in  value  of  the  plaintiff's  remaining  land^  which  the  location 
of  a  station  at  the  point  agreed  upon  would  have  produced. 
There  was  no  error  in  this.  Vamer  v.  8t,  LouiSy  etc.,  B,  -B. 
Co.,  55  Iowa,  677. 

The  stipulation,  in  the  deed  under  consideration,  contains 
no  restriction.  The  consideration  for  the  agreement  to  locate 
the  depot  was  received  by  the  railroad  company.  The  agree- 
ment was  general  in  its  character,  and  while  not  of  a  nature 
to  be  specifically  enforced,  it  was  properly  the  subject  of 
damages.  The  case  is  not  controlled  by  the  decision  in  State 
v.  Johnson,  52  Ind.  197. 

The  railroad  company,  having  accepted  the  deed,  which 
contains  on  its  face  the  covenants  under  consideration,  man- 
ifestly, while  claiming  the  land  under  such  deed,  can  make  no 
question  concerning  the  authority  of  its  agent  to  make  the 
contracts  which  are  the  subjects  of  this  litigation.  This  may 
be  considered  as  disposing  of  all  that  is  said  in  the  argument 
concerning  the  failure  to  show  authority  in  the  agent  to 
make  the  contracts  in  question. 

It  is  suggested  that  the  proof  fails  to  show  the  delivery  of 
the  deed.  The  deed  was  offered  in  evidence,  and  the  plaintiff 
testified  that  he  and  his  wife  executed  it.  As  a  delivery  is 
included  in  the  execution,  prima  facie  this  testimony  showed 
a  delivery. 

Something  is  said  about  the  contributory  negligence  of 
plaintiff  in  permitting  his  animals  to  be  exposed  to  the  un- 
fenced  track.  Of  course,  if  it  appeared  that  the  hogs  were 
voluntarily  turned  upon  or  into  a  field  where  they  were  thus 
exposed,  the  question  would  require  consideration.  It  does 
not  so  appear. 

It  may  be  that  the  damages  were  excessive,  but  as  there  is 
competent  evidence  in  the  record  upon  which  the  jury  may 
have  found  the  amount  assessed,  we  can  not  disturb  their 
finding. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  2, 1886 ;  petition  for  a  rehearing  overruled  June  6, 1886. 
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Miller,  Administrator,  v.  Roberts. 
No.  12,402. 

Miller,  Administrator,  t;.  Roberts. 

Plbadino. — Counter-Claim, — Under  sections  350  and  351,  B.  S.  1881,  any 
matter  which  is  pleaded  as  a  counter-claim  must  either  arise  out  of,  or 
be  connected  with,  the  contract  or  transaction  set  forth  as  a  cause  of 
action  in  the  complaint;  otherwise  the  counter-claim  will  be  bad  on 
demurrer  for  the  want  of  facts,  although  the  facts  set  forth  might  have 
been  a  good  defence  if  pleaded  by  way  of  answer. 

Same. — Account — Counter-Qaim  as  to  Separate  Items. — Where  a  complaint 
declares  on  an  account,  and  a  bill  of  particulars  containing  the  items 
of  account  is  filed,  each  item  constitutes  a  distinct  cause  of  action  within 
the  meaning  of  the  statute  relating  to  counter-claims,  and  a  counter- 
claim may  be  founded  upon  any  matter  arising  out  of  or  connected 
with  it. 

From  the  Ohio  Circuit  Cpurt. 

/.  8,  Jelley,  for  appellant. 

/.  jB.  Coles,  8.  H.  Stewart  and  0.  F.  Roberts,  for  api>ellee, 

HoWK,  J. — It  is  shown  by  the  record  of  this  cause,  that  on 
the  10th  day  of  April,  1885,  appellee  Roberts  recovered  a 
judgment  in  the  court  below  against  James  B.  Wilson,  then 
in  full  life,  for  his  damages  assessed  by  the  jury,  and  his  costs 
therein  expended.  Wilson  appealed  from  such  judgment,  and 
on  the  13th  day  of  June,  1885,  filed  a  transcript  of  the  rec- 
ord, with  his  assignment  of  errors  endorsed  thereon,  in  the 
clerk's  office  of  this  court,  and  on  October  1st,  1885,  the  cause 
was  duly  submitted  for  hearing  and  final  decision.  After- 
wards, on  November  6th,  1885,  the  death  of  Wilson,  intes- 
tate, and  the  appointment  and  qualification  of  James  B.  Mil- 
ler, as  administrator  of  Wilson's  estate,  were  suggested  to  the 
court,  and,  on  appellee's  motion,  James  B.  Miller,  adminis- 
trator, etc.,  was  substituted  as  appellant  in  this  cause. 

Several  errors  have  been  assigned  upon  the  record,  but  as 
appellant's  counsel  has  complained  in  argument  of  only  one 
alleged  error,  the  other  errors  assigned  will  not  be  consid- 
ered. The  one  error  upon  which  counsel  rely  for  the  reversal 
of  the  judgment  below,  is  the  alleged  error  of  the  court  i^^ 
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in  value  of  the  plaintiff's  remaining  land,  which  the  location 
of  a  station  at  the  point  agreed  upon  would  have  produced. 
There  was  no  error  in  this.  Vamer  v.  St>  Louis,  etc.,  iJ.  iJ. 
Co.,  55  Iowa,  677. 

The  stipulation,  in  the  deed  under  consideration,  contains 
no  restriction.  The  consideration  for  the  agreement  to  locate 
the  depot  was  received  by  the  railroad  company.  The  agree- 
ment was  general  in  its  character,  and  while  not  of  a  nature 
to  be  specifically  enforced,  it  was  properly  the  subject  of 
damages.  The  case  is  not  controlled  by  the  decision  in  State 
V.  Johnson,  52  Ind.  197. 

The  railroad  company,  having  accepted  the  deed,  which 
contains  on  its  face  the  covenants  under  consideration,  man- 
ifestly, while  claiming  the  land  under  such  deed,  can  make  no 
question  concerning  the  authority  of  its  agent  to  make  the 
contracts  which  are  the  subjects  of  this  litigation.  This  may 
be  considered  as  disposing  of  all  that  is  said  in  the  argument 
concerning  the  failure  to  show  authority  in  the  agent  to 
make  the  contracts  in  question. 

It  is  suggested  that  the  proof  fails  to  show  the  delivery  of 
the  deed.  The  deed  was  offered  in  evidence,  and  the  plaintiff 
testified  that  he  and  his  wife  executed  it.  As  a  delivery  is 
included  in  the  execution,  prima  facie  this  testimony  showed 
a  delivery. 

Something  is  said  about  the  contributory  negligence  of 
plaintiff  in  permitting  his  animals  to  be  exposed  to  the  un- 
fenced  track.  Of  course,  if  it  appeared  that  the  hogs  were 
voluntarily  turned  upon  or  into  a  field  where  they  were  thus 
exposed,  the  question  would  require  consideration.  It  does 
not  so  appear. 

It  may  be  that  the  damages  were  excessive,  but  as  there  is 
competent  evidence  in  the  record  upon  which  the  jury  may 
have  found  the  amount  assessed,  we  can  not  disturb  their 
finding. 

The  judgment  is  affirmed,  with  costs. 
Filed  March  2, 1886 ;  petition  for  a  rehearing  overruled  June  6, 1886. 
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Miller,  Administrator,  v.  Roberts. 
No.  12,402. 

Miller,  Administrator,  v.  Roberts. 

Pleabino. — Ckmnier-Claim. — Under  sections  350  and  351,  B.  S.  1881,  any 
matter  which  is  pleaded  as  a  counter-claim  must  either  arise  out  of,  or 
be  connected  with,  the  contract  or  transaction  set  forth  as  a  cause  of 
action  in  the  complaint;  otherwise  the  counter-claim  will  be  bad  on 
demurrer  for  the  want  of  facts,  although  the  facts  set  forth  might  have 
been  a  good  defence  if  pleaded  by  way  of  answer. 

Same. — AeeounL — Counter-Qaim  as  to  Separate  Items, — Where  a  complaint 
declares  on  an  account,  and  a  bill  of  particulars  containing  the  items 
of  account  is  filed,  each  item  constitutes  a  distinct  cause  of  action  within 
the  meaning  of  the  statute  relating  to  counter-claims,  and  a  counter- 
claim may  be  founded  upon  any  matter  arising  out  of  or  connected 
with  it 

From  the  Ohio  Circuit  Cpurt. 

/.  8.  Jelley,  for  appellant. 

/.  B,  ColeSj  8.  H,  Stewa7't  and  0.  F.  Roberta,  for  appellee. 

HoWK,  J. — It  is  shown  by  the  record  of  this  cause,  that  on 
the  10th  day  of  April,  1885,  appellee  Roberts  recovered  a 
judgment  in  the  court  below  against  James  B.  Wilson,  then 
in  full  life,  for  his  damages  assessed  by  the  jury,  and  his  costs 
therein  expended.  Wilson  appealed  from  such  judgment,  and 
on  the  13th  day  of  June,  1885,  filed  a  transcript  of  the  rec- 
ord, with  his  assignment  of  errors  endorsed  thereon,  in  the 
clerk's  office  of  this  court,  and  on  October  1st,  1885,  the  cause 
was  duly  submitted  for  hearing  and  final  decision.  After- 
wards, on  November  6th,  1885,  the  death  of  Wilson,  intes- 
tate, and  the  appointment  and  qualification  of  James  B.  Mil- 
ler, as  administrator  of  Wilson's  estate,  were  suggested  to  the 
court,  and,  on  appellee's  motion,  James  B.  Miller,  adminis- 
trator, etc.,  was  substituted  as  appellant  in  this  cause. 

Several  errors  have  been  assigned  upon  the  record,  but  as 
appellant's  counsel  has  complained  in  argument  of  only  one 
alleged  error,  the  other  errors  assigned  will  not  be  consid- 
ered. The  one  error  upon  which  counsel  rely  for  the  reversal 
of  the  judgment  below,  is  the  alleged  error  of  the  court  in 
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does  not  support  the  charge.  It  is  said  the  only  proper  in- 
ference from  the  facts  detailed  is  that  the  delivery  of  the  beer 
constituted  a  gift^  and  not  a  sale  as  charged. 

It  is  argued^  moreover,  that  because  the  transaction  was  on 
Sunday,  the  presumption  that  the  delivery  of  the  beer  was  in 
pursuance  of  a  contemplated  gift,  is  stronger  than  if  it  had 
occurred  in  the  usual  course  of  business  on  a  secular  day. 

We  recognize  the  rule,  that  where  an  act  is  equally  sus- 
ceptible of  two  interpretations,  one  involving  a  wrongful  or 
unlawiul  purpose,  and  the  other  favoring  innocence  and  a  com- 
pliance with  law,  that  which  attributes  innocence  rather  than 
a  purpose  to  violate  the  law  is  preferred.  Since,  however, 
it  was  in  this  instance  ^  violation  of  the  law  in  any  event, 
whether  the  beer  was  sold  or  given  away,  we  are  unable  to 
perceive  any  room  for  the  application  of  the  rule.  It  might 
have  been  urged  with  equal  propriety,  if  the  indictment  had 
charged  a  gift  instead  of  a  sale,  that  it  should  be  presumed, 
in  favor  of  innocence,  that  it  was  a  sale  and  not  a  gift. 

The  transaction  as  detailed  is,  therefore,  to  be  regarded  as 
in  every  aspect  a  violation  of  the  statute,  the  only  question 
being,  does  the  evidence  support  the  charge  as  laid  ?  As  we 
can  perceive  no  reason  why  the  bartender  should  prefer  to 
violate  the  law  by  giving  away  his  employer's  property, 
rather  than  by  selling  it,  and  as  the  delivery  of  property  to 
another  upon  request,  for  his  use,  prima  fade  imjwrts  a  sale, 
rather  than  a  gift,  we  think  the  inference  drawn  by  the 
court,  that  the  transaction  constituted  a  sale,  was  fully  justified. 

That  the  witness  testified  that  the  beverage  was  beer,  with- 
out adding  the  qualifying  word  "  lager,*'  as  charged  in  the 
indictment,  was  not  a  variance.  The  inference  is  that  the 
"  beer "  sold  was  of  that  malted  and  fermented  quality  de- 
clared by  the  statute  to  be  an  intoxicating  liquor.  Myers 
v.  StaJtCy  93  Ind.  251 ;  FenJUm  v.  State,  100  Ind.  598,  and 
cases  cited. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  26, 1886. 
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Beatty  v.  O'Connor  ei  ai. 


No.  12,455. 

Beatty  V.  O'Connor  et  al. 

Judgment. — Rdi^  From. — Procedure. — Appearance. — I^'octice, — Where  the 
adverse  party  appears  to  a  motion,  made  after  the  term,  to  be  relieved 
from  a  judgment,  as  provided  in  section  396,  R.S.  1881,  and  the  matter  is 
disposed  of  on  its  merits  without  objection  to  the  form  of  procedure, 
such  objection  can  not  be  made  in  the  Supreme  Court. 

Same. — Piwdmg. — An  application,  under  such  section  396,  to  be  relieved 
from  a  judgment,  which  is  substantially  in  the  language  of  the  statute, 
is  8u£Bcient  to  entitle  the  moving  party  to  all  the  relief  therein  pro- 
vided, including  the  setting  aside  of  a  default. 

8ame. — D^evtee. — AffidaviU. — Practice. — In  a  proceeding  to  be  relieved  from 
a  judgment,  the  affidavits  upon  the  question  of  the  applicant's  defence 
to  the  action  in  which  the  judgment  was  rendered,  can  not  be  con- 
tradicted. 

Sake. — DefauU. — Exeumble  NeglecL— Where  a  defendant  has  employed  at- 
torneys to  defend  the  action,  and  they  enter  an  appearance  for  that 
purpose,  but,  owing  to  a  misunderstanding  among  all  the  parties  and 
attorneys  with  reference  to  a  delay  pending  a  contemplated  settlement, 
they  are  prevented  from  doing  so,  there  is  such  excusable  neglect  as 
will  entitle  him  to  relief  from  a  judgment  by  default  taken  under  such 
circumstances. 

Supreme  Court. — Evidence.— Bill  of  Exceptions. — In  order  that  the  Supreme 
Court  may  pass  upon  the  evidence,  the  record  must  affirmatively  show 
that  it  contains  it  all.  Any  statement  in  the  bill  of  exceptions  which 
will  show  that  fact  will  be  sufficient. 

From  the  Marion  Superior  Court. 

R  T.  Hord,  W.  B.  Hord,  F.  J.  Mattler  and  C.  E.  Clark,  for 
appellant. 

B.  Harrison,  W.  H.  H.  Mtller,  J.  B.  Elam  and  W.  F.  Hein- 
richs,  for  appellees. 

ZoLLARS,  J. — Appellees  commenced  an  action  against  ap- 
pellant and  one  Henry  Auton,  as  defendants,  charging  that 
they  'were  partners,  and  as  such  indebted  to  appellees  upon 
an  account.  Summonses,  returnable  on  the  15th  day  of  No- 
vember, 1884,  were  served  upon  each  of  the  defendants,  and 
upon  one  John  H.  Beatty,  whom  the  complaint  charged  as 
Vol.  106.— 6 
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being  the  agent  of  the  defendants.  On  the  24th  day  of  that 
month,  no  answer  having  been  filed,  a  default  was  entered 
against  all  the  parties  served,  and  judgment  for  $242.27  was 
rendered  against  appellant  and  said  Auton. 

On  the  8th  day  of  December,  1884,  being  at  a  subsequent 
term  of  the  court,  appellant  filed  a  written  motion  to  have 
the  judgment  set  aside  as  to  him,  as  provided  by  section  396, 
R.  S.  1881.  The  motion,  and  the  affidavits  in  support  thereof, 
are  entitled  as  of  the  original  case. 

In  and  by  that  motion,  appellant  asked  the  court  "  to  set 
aside  and  open  up  the  judgment  in  the  above  entitled  cause, 
and  let  the  defendant  in  to  defend,''  etc.  Upon  the  filing  of 
the  motion  and  affidavits,  the  court,  as  recited  in  the  record, 
•*  does  now  order  process  for  the  defendants  to  appear  in  this 
court  on  December  18th,  1884." 

On  that  day  appellees  appeared  and  filed  counter-affidavits, 
and  resisted  the  motion.  The  motion  was  overruled.  Ap- 
pellant appealed  to  the  general  terni^,  where  the  judgment 
at  special  term  was  affirmed.  From  that  judgment  he  has 
appealed  to  this  court. 

It  is  insisted  by  appellees,  that  appellant  did  not  proceed  in 
a  manner  to  entitle  himself  to  any  relief,  and  that  hence  he 
has  no  ground  upon  which  to  complain  of  the  result.  The 
contention  is,  first,  that  as  the  application  to  set  aside  and 
open  up  the  judgment  was  made  at  a  t-erm  of  the  court  sub- 
sequent to  that  at  which  the  judgment  was  rendered,  the  ap- 
plication should  have  been  by  way  of  a  complaint,  naming 
appellant  as  the  plaintiff  and  appellees  as  defendants,  and 
stating  therein  such  facts  as  would  have  brought  to  the 
knowledge  of  the  court  the  proceedings  and  judgment  from 
which  relief  is  sought. 

Whatever  may  be  the  proper  and  better  practice  in  such 
cases,  it  is  sufficient  here  that  no  such  question  was  made  be- 
low^.  Although  the  proceeding  w^as  entitled  as  of  the  original 
cause,  notices  were  issued  to  appellees  treating  them  as  de- 
fendants to  the  motion ;  they  appeared,  and  the  matter  was 


NOVEMBER  TERM,  1885.  83 

Beatty  v.  O'Connor  et  al. 

disposed  of  upon  its  merits,  without  any  objections  as  to  the 
form  of  the  proceedings.  We,  therefore,  think  that  it  is  too 
late  now  to  raise  any  such  question,  even  if  it  might  have 
been  successfully  raised  below — a  question  which  we  do  not 
decide. 

It  is  next  insisted  by  appellees,  that  the  motion  did  not  ask 
for  the  setting  aside  of  the  default,  but  only  the  judgment. 
We  think  otherwise.  The  statute  is,  that  the  court  "  shall 
relieve  a  party  from  a  judgment  taken  against  him,  through 
his  mistake,  inadvertence,  surprise,  or  excusable  neglect,^'  etc. 

It  will  be  observed  that  the  statute  does  not,  in  so  many 
words,  say  that  the  court  shall  relieve  a  party  fro;ii  a  default 
taken  against  him,  through  his  mistake,  etc.  That,  however, 
is  clearly  implied,  because  a  party  could  not  be  admitted  to 
make  a  complete  defence  with  the  default  standing  against 
him.  The  motion  is,  substantially,  in  the  language  of  the 
statute,  if,  indeed,  not  in  broader  language.  It  is  '^  to  set  aside 
and  open  up  the  judgment,  and  let  the  defendant  in  to  de- 
fend." 

As  we  have  said,  appellant  could  not  be  let  in  to  defend, 
in  the  sense  contemplated  by  the  statute,  without  setting  aside 
the  default.  A  fair  interpretation  of  the  motion  is,  that  he 
thereby  asked  for  an  opprtunity  to  make  a  full  and  complete 
defence,  and  this  necessarily  included  the  setting  aside  of  the 
default.  We  think  that  a  motion,  substantially  in  the  lan- 
guage of  the  statute,  is  sufficient,  and  will  entitle  the  moving 
party  to  all  the  relief  provided  by  the  statute. 

It  is  further  contended  by  appellees,  that  this  court  can  not 
consider  the  case  upon  the  showings  for  and  against  the  mo- 
tion to  set  aside  the  judgment,  for  the  reason  that  it  does  not 
sufficiently  appear  that  the  affidavits  copied  in  the  record  were 
all  of  the  affidavits,  or  all  of  the  evidence  heard  below. 

The  affidavits  are  brought  into  th,e  record  by  a  bill  of  ex- 
ceptions, signed  by  the  judge,  the  concluding  portion  of  which 
is  as  follows :  "  The  foregoing  affidavits  contain  all  and  the 
only  evidence  adduced  for  and  against  the  said  motion  to  set 
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aside  the  judgment  herein."  This  contention  rests  upon  the 
further  contention  that  the  word  adduced  is  no  broader  in  its 
signification  than  the  word  offeredy  and  that  the  latter  word, 
as  held  in  the  case  of  Goodwine  v.  Crane,  41  Ind.  335,  and 
cases  following  it,  is  not  sufficiently  comprehensive  to  show 
that  the  record  contains  all  of  the  evidence  in  the  cause. 

The  case  of  Rader  v.  Barr,  7  Ind.  194,  and  the  cases  fol- 
lowing it,  rested  upon  a  rule  of  this  court,  which  provided 
that  the  words,  "  this  was  all  the  evidence  given  in  the  cause," 
were  to  be  regarded  as  technical,  and  indispensable  to  repel 
the  presumption  of  other  evidence.  That  rule  prescribed  a 
convenient  and  safe  formula  with  which  to  show  that  a  bill 
of  exceptions  contains  all  of  the  evidence,  but  as  the  rule  is 
no  longer  fn  force,  those  exact  words  can  no  longer  be  re- 
garded as  technical  and  indispensable.  In  order  that  this 
court  may  pass  upon  the  evidence,  the  record  must  affirma- 
tively show  that  it  contains  all  of  the  evidence  given  below. 
Any  statement  in  the  bill  <»f  exceptions,  that  will  show  that 
fact,  will  be  sufficient.  The  word  "  adduced  "  is  broader  in  its 
signification  than  the  word  "  offered,"  and  looking  to  the  whole 
statement  in  relation  to  the  evidence  below,  we  think  it  suf- 
ficiently appears  that  all  of  the  evidence  is  in  the  record. 

This  brings  us  to  the  affidavits  in  support  of  and  against  the 
motion  to  set  aside  the  judgment. 

That  appellant  has  a  good  defence  to  the  action,  is  shown 
by  his  affidavit,  and  the  affidavit  of  John  H.  Beatty.  Ap- 
pellant, in  his  affidavit,  stated  that  he  was  not  at  any  time  a 
partner  with  Auton,  nor  had  he  at  any  time  allowed  himsc^lf 
to  be  held  out  as  such  partner,  and  that  he  was  in  no  way  in- 
debted to  the  plaintiffs,  O'Connor  &  Co.,  as  a  partner  with 
Auton  or  otherwise. 

John  H.  Beatty,  in  his  affidavit,  stated  that  appellant  was 
not  and  never  had  been  a  partner  with  Auton,  and  that  he 
was,  himself,  the  Beatty  who  was  a  member  of  the  firm  of 
Beatty  &  Auton,  mentioned  in  the  plaintiffs'  complaint  in 
the  original  action.     Upon  the  question  of  appellant's  de- 
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fence,  these  affidavits  can  not  be  contradicted  in  this  pro- 
ceeding.    Lake  V.  Jones,  49  Ind.  297. 

Appellant  stated  in  his  affidavit,  in  general  terms,  that  by 
unavoidable  casualty  and  mistake,  unmixed  with  any  fault 
on  his  part,  or  the  fault  or  negligence  of  his  counsel,  an  un- 
due advantage  had  been  taken,  and  that  but  for  such  mistake 
and  unavoidable  casualty,  he  would  have  defended  against 
the  action.  He  did  not  state  what  the  unavoidable  casualty 
was,  nor  in  what  the  mistake  consisted. 

John  H.  Beatty,  who  was  named  in  the  original  complaint 
and  treated  as  the  agent  of  appellant  and  Auton,  stated  in 
his  affidavit  that,  on  the  14th  day  of  November,  1884,  which 
was  one  day  before  the  return  day  of  the  summons,  he  called 
upon  O'Connor,  one  of  the  appellees,  and  one  of  the  original 
plaintiffs,  and  told  him  that  he  was  making  efforts  to  raise 
the  money  to  pay  off  the  claim  in  suit ;  that  O'Connor  as- 
sured him  that  no  further  steps,  should  be  taken  in  the  case 
before  the  lapse  of  thirty  days  from  that  time,  and  that  he 
informed  appellant  of  that  assurance. 

O'Connor  and  two  other  persons  state  in  their  affidavits, 
that  the  proposition  by  O'Connor  to  John  H.  Beatty  was,  not 
that  nothing  further  should  be  done  for  thirty  days,  but  that 
if  at  any  time  before  trial  and  judgment  appellant  should 
execute  an  acceptable  note  payable  in  thirty  days,  the  case 
would  be  dismissed. 

F.  J.  Mattler,  Esq.,  stated  in  his  affidavit,  that  on  the  day 
after  he  entered  the  appearance  of  the  law  firm  of  Mattler  <& 
Clark  as  attorneys  for  the  defendants,  he  took  the  complaint 
from  the  files,  leaving  his  receipt  therefor,  and  handed  the 
complaint  to  his  partner,  Mr.  Clark,  for  his  personal  atten- 
tion; that,  on  the  same  day,  he  met  appellees'  attorney, 
Heinrichs,  on  the  street,  and,  in  the  course  of  a  conversation 
about  the  case,  told  him  that  the  defence  was  under  the  im- 
mediate supervision  of  his  partner,  Mr.  Clark ;  that  in  re- 
!^ponse  to  this  appellees'  counsel  inquired  as  to  the  location 
of  the  law-office  of  Mattler  &  Clark,  received  one  of  their 
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cards,  and  said  that  he  would  see  Mr.  Clark,  and  wanted 
nothing  done  in  the  matter  until  he  should  see  him ;  that  he, 
Mattler,  then  said  he  would  tell  Mr.  Clark  not  to  do  anv- 
thing  in  the  case  until  seen  by  appellees'  said  attorney ;  and 
that  within  an  hour  afterwards  he  returned  to  his  office  and 
informed  Mr.  Clark  of  what  had  been  said  by  Mr.  Heinrichs. 

Mr.  Clark  stated  in  his  affidavit,  that  appellant  had  em- 
ployed Mattler  &  Clark  to  defend  the  action  for  him  ;  that  he 
received  from  Mr.  Mattler  the  information  that  Mr.  Hein- 
richs had  said  that  nothing  would  be  done,  and  that  nothing 
needed  to  be  done  by  Mattler  &  Clark,  until  called  upon  by 
Mr.  Heinrichs ;  and  that  on  account  of^such  information  he 
did  nothing  further,  expecting  that  Mr.  Heinrichs  would  call 
upon  him  when  he  wished  to  move  in  the  case.  In  his  affi- 
davit Mr.  Heinrichs  admitted  that  he  had  a  conversation  with 
Mr.  Mattler  on  the  street  about  the  case,  but  denied  that  he 
promised  to  delay,  or  to  see  Mr.  Clark. 

It  will  thus  be  seen  that  the  parties  widely  disagree  as  to 
what  the  conversations  were  between  Messrs.  O'Connor  and 
John  H.  Beatty,  and  Messrs.  Mattler  and  Heinrichs.  This 
much,  however,  is  certain,  there  was  a  conversation  between 
Messrs.  O'Connor  and  John  H.  Beatty  in  relation  to  a  settle- 
ment of  the  case ;  there  was  a  conversation  between  Mr.  Mat- 
tier,  one  of  appellant's  attorneys,  and  Mr.  Heinrichs,  attor- 
ney for  the  plaintiffs  O'Connor  &  Co.,  about  the  case  then 
pending  in  court.  Appellant  had  employed  Messrs.  Mattler 
&  Clark  to  defend  the  action ;  John  H.  Beatty,  who  seems 
to  have  been  acting  for  appellant,  told  him  that  upon  the  as- 
surance of  Mr.  O'Connor,  nothing  would  be  done  in  the  case 
for  thirty  days. 

Mr.  Mattler  told  Mr.  Clark  that  Mr.  Heinrichs  had  aasured 
him  that  nothing  would  be  done  in  the  case  until  he,  Mr. 
Heinrichs,  should  call  upon  him,  Mr.  Clark ;  the  complaint 
was  taken  from  the  files  by  Mr.  Mattler,  and  his  receipt  left 
therefor,  for  the  purpose  of  preparing  a  defence ;  it  remained, 
and  has  since  remained,  in  the  office  of  Messrs.  Mattler  & 
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Clark,  uncalled  for  by  Mr.  Heinrichs  or  any  other  person ; 
and  a  few  days  after  the  above  conversation,  without  any 
further  notice,  the  plaintiffs,  by  their  attorney,  Mr.  Heinrichs, 
caused  appellant  and  his  co-defendants  to  be  defaulted,  and 
took  judgment  against  them. 

It  is  very  evident  that  there  was  a  misunderstanding  all 
around,  and  that,  but  for  that  misunderstanding,  appellant's 
attorneys,  as  they  were  employed  to  do,  would  have  defended 
the  action.  We  think,  therefore,  that  under  the  above  stat- 
ute, the  case  is  one  of  excusable  neglect  on  the  part  of  ap- 
pellant, and  that  he  should  be  afforded  an  opportunity  to  de- 
fend. This  conclusion  is  fully  warranted  by  former  decisions 
of  this  court.  We  need  not  extend  this  opinion  to  state  the 
fiM5ts  upon  which  the  court  acted  in  those  cases.  We  content 
ourselves  with  the  citation  of  some  of  the  cases.  See  Hannah 
V.  Indiana  Central  R.  W.  Co.,  18  Ind.  431 ;  Frazier  v.  117/- 
fiaww,  18  Ind.  416;  Briator  v.  Galvin,  62  Ind.  362;  Taylor 
V.  Watkins,  62  Ind.  511 ;  Alvord  v.  Gere,  10  Ind.  385 ;  Hill 
V.  Crump,  24  Ind.  291 ;  Harvey  v.  Wilson,  44  Ind.  231 ;  Cav- 
amugh  v.  Toledo,  etc.,  R.  W.  Co.,  49  Ind.  149;  McGaughey 
V.  WoodB,  92  Ind.  296  ;  Nash  v.  Cars,  92  Ind.  216 ;  &imth 
V.  Noe,  30  Ind.  117;  Nietert  v.  Trentman,  104  Ind.  390. 

Judgment  reversed,  with  costs,  with  instructions  to  the 
court  below  to  sustain  the  motion  to  set  aside  the  default  and 
judgment  as  to  appellant.  ^ 

Filed  March  26,  ISBQ. 
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Lahdlord  and  TvasfAJsm.— Assertion  of  (honership  by  Tenant.— Ejectment. — 
NtJiiee  to  QwU. — Demand/or  Possession. — A  tenant  who  denies  his  land- 
lord's title,  and  asserts  ownership  of  the  property,  is  not  entitled  to  no- 
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tice  to  quit,  nor  to  a  demand  for  possession,  precedent  to  the  commence- 
ment of  an  action  in  ejectment. 

From  the  Brown  Circuit  Court. 

3L  D,  EmigBXiA.  Z.  D.  Heller,  for  appellants. 
G,  W.  Cooper,  for  appellees. 

Elliott,  J. — Joseph  D.  Sidener  and  William  W.  Herod 
recovered  a  judgment  and  a  decree  of  foreclosure  against  Osy 
Sims  and  Eliza  Ann  Sims.  On  this  judgment  and  decree  the 
real  estate  was  sold  by  the  sheriff  to  William  W.  Herod,  and 
he  subsequently  detained  a  deed.  Sometime  after  he  secured 
his  deed  he  sold  and  conveyed  the  property  to  the  appellees, 
who  brought  this  action  to  recover  possession  of  it  and  to 
quiet  tit^e.  On  the  trial,  the  appellants  claimed  to  be  the 
owners  in  fee,  basing  their  claim  upon  an  adverse  possession 
.  under  a  tax  deed,  and  asserting  that  it  had  continued  for 
twenty  years.  There  was  no  claim  by  the  appellants  that 
they  were  in  possession  as  lessees ;  on  the  contrary,  they  de- 
nied Herod's  title,  as  well  as  that  of  his  grantees,  the  appel- 
lees, and  asserted  that  they,  the  appellants,  were  in  posses- 
sion as  owners. 

In  reply  to  the  appellants'  evidence  of  adverse  possession, 
the  appellees  introduced  in  evidence  a  lease  executed  to  Edith 
Sims,  one  of  the  appellants,  by  Herod,  in  August,  1882.  The 
facts,  of  which  we  have  given  a  synopsis,  are  all  that  need  be 
referred  to,  as  only  a  single  question  is  presented. 

The  contention  of  the  appellants'  counsel  is,  that  the  find- 
ing is  not  supported  by  the  evidence,  because  it  was  not 
shown  that  any  demand  for  possession  was  made.  This  con- 
tention can  not  prevail.  The  appellants  denied  their  land- 
lord's title  and  asserted  that  they  were  the  owners  of  the 
property.  They. did  not  claim  as  lessees  but  as  owners,  and, 
having  denied  their  landlord's  title  and  asserted  a  title  hos- 
tile to  his,  they  were  not  entitled  to  notice  to  quit,  nor  were 
they  in  a  situation  to  require  that  a  demand  should  precede 
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the  oommeDcement  of  the  action.  Sedgw.  &  W.  Trial  of  Title 
to  Land,  section  387. 

Judgment  affirmed. 

Filed  Maich  23, 1886. 


No.  12,747. 

Johnson  et  al.  t?.  Taylor  et  al. 

Action  TO  Qciett  Title. — Pleading, — Complaint. — In  an  action  to  quiet 
(itie,  a  complaint  or' cross  complaint,  which  substantially  alleges  that 
the  plaintiff,  or  cross  complainant,  is  the  owner  of  the  real  estate  in 
oontioTeisy,  or  of  a  certain  interest  therein,  describing  the  same,  and 
that  the  claim  of  the  defendant  to  his  action  or  cross  action  in  or  to  such 
real  estate,  or  interest  therein,  is  adverse  to  the  title  asserted  by  him,  or 
isanfounded  and  a. cloud  upon  his  title,  is  good  on  demurrer. 

Same.— r»"ia/  by  Jury. — In  a  statutory  action  to  quiet  title,  either  party 
thereto  is  entitled  of  right  to  a  trial  by  jury  of  the  cause  if  demanded  at 
the  proper  time,  notwithstiinding  the  provisions  of  section  409,  B.  S. 
1881. 

From  the  Starke  Circuit  Court. 

ff.  R.  Bobbins,  J.  M.  Howard  and  T,  J,  Merrifidd,  for  ap- 
pellants. 
F.  Church  and  /.  F.  Church,  for  appellees. 

HowK,  J. — On  the  16th  day  of  March,  1885,  the  appel- 
lants, James  R.  Johnson,  Thomas  J.  Merrifield,  Henry  R. 
Bobbins  and  Sylvester  A.  McCrackin,  commenced  this  action 
in  the  court  below  against  the  appellees,  John  Taylor,  Sr., 
John  A.  Taylor,  Margaret  Taylor,  Lydia  M.  Taylor  and  Gil- 
bert M.  Daniels,  as  defendants.  The  object  of  appellants' 
suit,  as  stated  in  their  complaint,  was  to  quiet  their  title  to 
certain  real  estate,  particularly  described,  in  Starke  county, 
against  the  pretended  claims  of  appellees  to  some  interest 
therein  or  title  thereto,  contrary  and  adverse  to  appellants' 
title.    Appellees  John  Taylor  and  John  A.  Taylor  jointly  an- 
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swered  in  two  paragraphs,  of  which  the  first  was  a  general 
denial  of  the  complaint;  and  in  the  second  paragraph  they 
said  that  on  the  4th  day  of  February,  1885,  they  sold  and 
conveyed  by  their  warranty  deed,  and  for  a  valuable  consid- 
eration, all  their  right,  title  and  interest  in  and  to  the  real 
estate,  described  in  appellants^  complaint,  to  their  co-appel- 
lee Gilbert  M.  Daniels,  and  they  disclaimed  having  any  in- 
terest therein.  Appellees  Margaret  and  Lydia  M.  Taylor 
jointly  answered  by  a  general  denial  of  the  complaint.  Ap- 
pellee Daniels  answered  by  a  general  denial  of  the  complaint, 
and,  also,  filed  a  cross  complaint,  setting  up  his  title  to  the 
real  estate  in  controversy,  and  praying  that  his  title  might  be 
quieted  in  him  against  the  unfounded  claims  of  appellants. 
To  Daniels'  cross  complaint  appellants  answered  in  two  jiara- 
graphs,  the  first  of  which  was  a  general  denial,  and  the  sec- 
ond paragraph  was  a  special  answer. 

The  cause  was  tried  by  the  court,  and,  at  appellants'  re- 
quest, the  court  made  a  special  finding  of  the  facts,  and 
thereon  stated  its  conclusions  of  law  in  favor  of  appellee 
Daniels.  Over  appellants'  exceptions  to  the  conclusipns  of 
law,  the  court  adjudged  and  decreed  that  appellee  Daniels  was 
the  owner  of  the  real  estate  in  controversy,  and  that  his  title 
thereto  ought  to  be  quieted  and  forever  set  at  rest  as  against 
the  appellants. 

The  first  error,  of  which  complaint  is  here  made  on  behalf 
of  appellants,  is  the  overruling  of  their  demurrer  to  the  cross 
complaint  of  appellee  Daniels. 

In  his  cross  complaint  the  appellee  Daniels  alleged  that  at 
the  time  of  the  commencement  of  this  suit  he  was  the  owner 
in  fee  simple,  and,  by  his  tenants,  in  the  possession,  of  the  real 
estate  described  in  appellants'  complaint  herein  ;  that  api>el- 
lants  claimed  to  have  a  title  to  such  real  estate,  by  virtue  of 
a  sheriff's  deed,  dated  on  February  23d,  1885,  and  executed 
on  a  pretended  sale  of  such  land  by  the  sheriff  of  Starke 
county,  under  an  execution  or  order  of  sale  issued  to  him  by 
the  clerk  of  the  Pulaski  Circuit  Court  against  the  defendant 
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John  A.  Taylor,  in  a  proceeding  commenced  in  the  Starke 
Circuit  Court  by  attachment,  and  changed  to  Pulaski  county, 
and  in  no  other  way ;  that  appellee  Daniels  purchased  such 
land  of  the  defendants  John  A.  Taylor  and  John  Taylor,  on 
January  26th,  1885,  who  delivered  to  him  their  warranty 
deeds,  duly  executed  and  acknowledged,  dated  February  4th, 
1885,  and  recorded  on  the  next  day  in  the  recorder's  office  of 
Starke  county,  and  that  he  paid  therefor  the  sum  of  $3,000 ; 
that  the  defendants  John  A.  and  John  Taylor,  at  the  time 
of  Daniels'  purchase,  were  the  owners  of  such  land ;  that  ap- 
pellee Daniels,  at  the  times  of  his  purchase  of,  and  payment 
for,  such  real  estate,  had  no  notice  whatever  of  any  of  the 
proceedings  or  claim  of  the  appellants,  and  was  a  bona  fide 
purchaser  thereof  for  a  full  and  sufficient  consideration,  which 
was  fully  paid ;  that  appellants'  proceedings,  if  any  were  had, 
were  void  as  to  him,  Daniels,  and  were  without  any  actual  or 
constructive  notice  to  him,  and  without  force  and  effect ;  and 
that  appellants'  claim,  and  their  pretended  proceedings  and 
sheriff's  sale  as  aforesaid,  tended  to  be  and  were  a  cloud  upon 
the  title  of  appellee  Daniels  to  such  real  estate.  Wherefore,  etc. 
It  is  very  clear,  we  think,  that  no  error  was  committed  by 
the  court  in  overruling  appellants'  demurrer,  for  the  alleged 
want  of  sufficient  facts,  to  the  cross  complaint  of  appellee 
Daniels.  In  the  statutory  action  to  quiet  the  title  to  real 
estate,  what  is  required  to  be  stated  in  the  complaint  or  cross 
complaint,  wherein  such  relief  is  sought,  is  so  plainly  indicated 
in  and  by  the  provisions  of  section  1070,  R.  S.  1881,  that  it 
would  seem  to  be  difficult  for  any  one,  with  the  statute  be- 
fore him,  to  so  prepare  such  a  pleading  that  it  would  not 
withstand  a  demurrer  thereto  for  the  want  of  sufficient  facts, 
and  yet  it  has  sometimes  been  done.  The  provisions  of  sec- 
tion 1070  have  always  been  liberally  construed  by  this  court. 
Of  course,  in  such  an  action,  the  plaintiff  or  cross  complain- 
ant must  allege  in  his  complaint  or  cross  complaint,  that  he 
is  the  owner  of  certain  real  estate,  or  of  a  certain  interest 
therein,  describing  the  same ;  and  that  the  claim  of  the  de- 
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fendant  to  his  action  or  cross  action^  in  or  to  such  real  estate 
or  interest  therein^  is  adverse  to  the  title  asserted  by  the 
plaintiff,  or  is  unfounded  and  a  cloud  upon  plaintiff's  title. 
When  the  complaint  or  cross  complaint,  in  such  an  action^ 
substantially  alleges  such  facts  as  those  stated,  as  does  the 
cross  complaint  of  appellee  Daniels,  in  the  case  in  hand,  it  is 
good  on  demurrer  thereto,  for  the  want  of  sufficient  &cts» 
This,  we  think,  is  settled  by  our  decisions.  Marot  v.  Ger-- 
maniay  etc.,  Aa^n,  64  Ind.  37 ;  Jeffersonville,  etc.,  R.  R,  Co. 
V.  Oylery  60  Ind.  383 ;  Second  NatH  Bank  v.  Oorey,  94  Ind. 
457 ;  Conger  v.  Miller ^  104  Ind.  592. 

The  next  error  complained  of,  in  argument,  by  appellants* 
counsel,  is  the  refusal  of  the  court  to  allow  appellants  a  trial 
of  the  cause  by  jury  when  demanded  by  them,  and  in  sustain* 
ing  appellees'  objections  to  the  submission  of  the  cause  to  a 
jury  for  trial.  The  ruling  and  decision  of  the  court  complained 
of  were  properly  saved  in  the  record  of  the  cause  by  bill  of  ex- 
ceptions, and  are  presented  here,  for  our  consideration  and 
decision,  by  proper  assignments  of  error.  We  think  this  error 
is  well  assigned.  Our  action  to  quiet  the  title  to  real  prop* 
erty  as  it  now  exists  and  has  existed  since  May  6th,  1853,  is 
undoubtedly  of  statutory  origin — the  creature  of  the  statute. 
Section  1070,  R.  S.  1881,  which  is  substantially  a  re-enact- 
ment of  section  611  of  the  civil  code  of  1852,  provides  by 
whom  and  against  whom  and  under  what  circumstances  our 
statutory  action  to  quiet  the  title  to  real  property  may  be 
brought,  and  indicates  very  clearly,  as  we  have  already  said^ 
what  facts  must  be  shown  in  the  complaint  or  cross  com- 
plaint, wherein  such  relief  is  sought.  So,  in  the  next  sec- 
tion 1071,  R.  S.  1881,  it  is  further  provided  in  effect  that  the 
rules  of  practice  which  are  prescribed  for  and  govern  the 
proceedings  in  actions  of  ejectment  or  to  recover  the  posses- 
sion of  real  estate,  shall,  in  our  statutory  actions  to  quiet 
title,  "  be  observed  as  far  as  they  are  applicable.''  This  pro- 
vision, also,  is  a  re-enactment  of  section  612  of  the  civil 
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code  of  1852,  in  force  on  May  6th,  1853,  and  until  super- 
seded by  section  1071,  supra,  now  in  force. 

Doubtless,  it  is  true  that  prior  to  the  adoption  of  either  of 
our  codes  of  civil  practice,  we  had  in  this  State  suits  to  quiet 
the  title  to  real  property,  which  were  then  the  subjects  of 
''exclusive  equitable  jurisdiction.^'  It  is  true,  also,  that  our 
statutory  actions  to  quiet  title  are  founded  upon,  and,  in  the 
absence  of  conflicting  legislation,  are  governed  by  the  princi- 
ples and  rules  of  equity  jurisprudence.  While  the  General 
Assembly  may  not  abolish  or  abrogate  the  eternal  principles 
of  equity,  yet  its  power  over  the  modes  of  procedure,  even 
in  suits  of  exclusive  equitable  cognizance,  is  plenary  and 
complete,  and  is  universally  recognized.  Preasley  v.  Lamb, 
105  Ind.  171;  First  NaVl  Bank,  etc.,  v.  U.  8.  Encaustic  Tile 
Cb.,  105  Ind.  227. 

Construing  sections  1070  and  1071,  supra,  in  connection 
with  the  sections  precedent  and  subsequent,  in  relation  to 
the  same  subject-matter,  the  legislative  intent  is  clearly  man- 
ifest, as  it  seems  to  us,  that  the  modes  of  procedure,  rules  of 
practice  and  manner  of  trial,  in  suits  in  ejectment  or  for  the 
recovery  of  real  estate,  must  be  observed  in  our  statutory 
actions  to  quiet  title,  as  far  as  they  are  applicable.  Accord- 
ingly, it  must  be  held,  in  such  statutory  actions  to  quiet  title, 
that  either  party  thereto  is  entitled  of  right,  notwithstand- 
ing the  provisions  of  section  409,  R.  S.  1881,  to  a  trial  by 
jury  of  the  cause,  if  demanded  at  the  proper  time.  It  was 
80  held  by  this  court  in  the  well  considered  case  of  Trittipo 
V.  Morgan,  99  Ind^  269,  and  we  adhere  to  that  decision. 
The  court  there  said : 

"  We  think  it  clear  that  the  issue  joined  in  the  statutory 
action  to  quiet  title  can  not  be  said  to  be  one  that  was  ex- 
clusively of  equitable  jurisdiction  under  the  law  as  it  ex- 
isted prior  to  June,  1852.  The  truth  is  that  prior  to  the 
enactment  of  our  statute,  there  was  no  such  issue  either  at 
law  or  in  equity  as  that  which  the  litigants  arrive  at  in  the 
present  action  to  quiet  title  to  real  property.     The  issue  is 
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such  as  the  statute  creates^  aud  not  such  as  existed  under  th< 
doctrines  of  the  courts  of  equity. ''     See,  also,  the  more  n 
cent  case  of  Kitts  v.  Willaoriy  post,  p.  147, 

We  are  of  opinion  that  the  court  clearly  erred  in  refusing 
the  appellants  a  trial  of  this  cause  by  a  jury,  and  that,  for 
this  error  of  law,  their  motion  for  a  new  trial  ought  to  have 
been  sustained. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded for  a  new  trial  and  for  further  proceedings  not  in- 
consistent with  this  opinion. 
Filed  March  24,  1886. 


No.  12,797. 

Small  v.  The  State. 

Criminal  Law. — Lost  Affidavit. — SubslUutUm, — Premmplion. — In  a  criminal 
case  appealed  to  the  circuit  court  from  the  judgment  of  a  justice  of  the 
peace,  where  it  appears  to  the  satisfaction  of  the  court  that  the  affidavit 
is  lost,  a  substituted  affidavit  may  be  filed,  and  it  will  be  presumed,  in 
the  absence  of  a  sho)ving,  that  such  substituted  paper  is  a  correct  copy 
of  the  original. 

From  the  Dearborn  Circuit  Court. 

0.  F,  RobertSy  for  appellant. 

R,  E.  Slater^  Prosecuting  Attorney,  F,  T.  Hordy  Attorney 
General,  and  W,  B.  Hord,  for  the  State. 

• 
Elliott,  J. — The  bill  of  exceptions  filed  in  this  case  re- 
cites that,  "On  the  15th  day  of  September,  1885,  that  being 
the  eighth  judicial  day  of  the  September  term  of  the  Dear- 
born Circuit  Court,  the  above  entitled  cause  was  called  for 
trial,  the  said  defendant  then  being  present  in  court,  and  it 
being  made  to  appear  to  the  satisfaction  of  the  court,  after  dili- 
gent search  was  made  for  the  same,  that  the  original  affidavit 
on  which  the  said  defendant  was  arrested  and  tried  before 


NOVEMBER  TERM,  1885.  95 


Small  V.  The  State. 


Will  A.  Greer,  a  justice  of  the  peace  of  Center  township^ 

^rborn  county,  in  the  State  of  Indiana,  has  been  lost  or 
mislaid  since  the  transcript  was  filed  in  this  court,  so  that  the 
same  can  not  be  found,  and  that  said  affidavit  has  not  been, 
and  is  not,  recorded  and  certified,  and  there  is  no  copy  thereof 
in  the  record  of  this  cause,  or  in  existence,  that  can  be  ob- 
tained, on  which  to  try  the  defendant,  or  from  which  a  true, 
substituted  copy  can  be  made,  and  that  the  defendant,  on  be- 
ing arraigned  before  said  justice,  for  plea  said  he  was  not 
guilty.  Thereupon  the  prosecuting  attorney,  Robert  E.  Slater, 
over  the  objection  of  the  defendant,  moved  this  court  for 
leave  to  file  a  substituted  affidavit  instead  of  the  original  af- 
fidavit so  lost  or  mislaid  as  aforesaid,  which  motion  the  court 
sustains,  and  to  which  rulings  of  the  court  the  defendant  at 
the  time  objected  and  excepted." 

In  our  opinion  no  error  was  committed  by  the  trial  court. 
In  the  absence  of  countervailing  facts,  we  must  presume  that 
the  prosecuting  attorney,  as  a  public  officer,  performed  his 
duty,  and  did  not  file  an  affidavit  different  from  the  one  filed 
before  the  justice.  If  it  should  be  held  that  an  affidavit  can 
not  be  substituted,  a  way  would  be  opened  for  great  abuses, 
for  it  would  not  be  difficult  to  put  an  end  to  prosecutions  by 
purloining  the  affidavits  upon  which  they  were  founded. 

The  question  in  the  case  did  not  arise  upon  the  form  of  the 
affidavit,  but  upon  the  plea  of  not  guilty,  and  the  issue  was, 
therefore,  not  upon  the  form  of  the  charge,  so  that  the  ques- 
tion did  not  turn  upon  the  manner  in  which  the  charge  was 
preferred. 

We  understand  the  case  of  Miller  v.  State,  72  Ind.  421,  to 
decide  that  a  party  may  be  tried  upon  a  substituted  affidavit. 
It  is  true  that  it  is  said  in  that  case,  that  the  substituted  af- 
fidavit must  be  a  true  copy  of  the  original,  but  that  does  not 
afPect  the  question  here  presented,  for  the  presumption  is,  as 
we  have  said,  that  the  copy  is  a  true  one.  The  case  referred 
to  was  decided  against  the  contention  of  the  appellant,  that 
he  could  not  be  tried  on  a  substituted  affidavit,  but  it  was  not 
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held  that  the  court  would  not  presume  that  the  substituted 
affidavit  was  not  a  correct  copy  of  the  original. 

Judgment  affirmed. 

Filed  March  25, 1886. 


No.  12,911. 

Murphy  v.  The  State. 


106 
136    1 

Il06~96l 
1165    445 

^f}%*^         Intoxicating  Liquor.— Jn<iidwMjn«.—  Fmnp  Offence  at  Date  Svbsequent  to 
165  450  Beium* — An  indictment,  charging  that  the  defendant  made  an  unlawful 

fi65  451  g^ig  ^{.  intoxicating  liquor  "  on  the  16th  day  of  August,  18m,"  is  bad 

on  a  motion  to  quash.   State  v.  Sammons,  95  Ind.  22,  explained. 

From  the  Owen  Circuit  Court. 

E.  C.  Steele  and  W.  Hickam,  for  appellant. 
jP.  T.  Hordf  Attorney  General,  and  W.  B.  Hordy  for  the 
State. 

NiBLACK,  C.  J. — Over  a  motion  to  quash  the  indictment, 
the  appellant  was  tried,  and,  over  a  motion  in  arrest  of  judg- 
ment, was  convicted  of  an  alleged  criminal  oflfence,  upon  an 
indictment,  the  body  of  which  reads  as  follows: 

"The  grand  jurors  of  the  county  of  Owen,  and  State  of 
Indiana,  on  their  oath  present  that,  at  the  county  of  Owen, 
and  State  of  Indiana,  on  the  16th  day  of  August,  18184,  one 
Thomas  Murphy  did  then  and  there  unlawfully  sell  to  John 
Vaughn,  at  and  for  the  price  of  ten  cents,  a  less  quantity 
than  a  quart  at  a  time,  to  wit,  one  gill  of  whiskey,  he,  the 
said  Thomas  Murphy,  not  then  and  there  having  a  license 
to  sell  intoxicating  liquors  in  a  less  quantity  than  a  quart  at 
a  time." 

The  only  question  made  on  behalf  of  the  appellant  is  upon 
the  sufficiency  of  the  indictment,  the  contention  being  that 
the  indictment  is  fatally  defective,  because  the  time  at  which 
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the  offence  is  charged  to  have  been  committed^  is  subsequent 
to  the  return  of  the  indictment^  and  is,  consequentlyf  an  im- 
possible time. 

It  is  argued  on  behalf  of  the  State,  that  the  fair  inference 
from  the  case  of  State  v.  Sammons,  95  Ind.  22,  is,  that  an  im- 
possible date  in  an  indictment  is  the  equivalent  of  no  date  at 
all,  and  that  as  section  1756,  R.  S.  1881,  provides  that  no  in- 
dictment or  information  shall  be  quashed  or  set  aside,  or 
proceeding  upon  it  arreste(i,  for  omitting  to  state  the  time  at 
which  the  offence  was  committed,  or  for  stating  the  time  im- 
perfectly, unless  time  is  of  the  essence  of  the  offence,  the 
fixing  of  an  impossible  date  is  no  longer  a  cause  for  quashing 
an  indictment. 

The  opinion  in  that  case  does  intimate^that  the  imperfect 
statement  of  time  there  under  consideration  might,  perhaps, 
have  been  treated  or  regarded  as  the  equivalent  of  no  state- 
ment of  any  particular  time,  but  it  really  decides  only  that 
an  indictment  ought  not' to  be  quashed  for  omitting  to  state 
the  time  at  which  the  alleged  offence  was  committed,  or  on 
account  of  an  imperfect  statement  of  the  time.  There  is 
nothing  in  that  case,  either  changing  or  intimating  any 
change  in  the  old  rule,  that  the  allegation  of  an  impossible 
date  vitiates  an  indictment.  State  v.  Noland,  29  Ind.  212; 
Moore  Crim.  Law,  section  162.  Nor  does  the  section  of  the 
criminal  code  of  1881,  referred  to,  work  any  change  in  that 
rule.  It  is,  on  the  contrary,  iaferable  from  the  case  of 
Stale  V.  SammonSy  supra,  in  question,  that  an  indictment  is 
bad  which  either  distinctly  states  an  impossible  date  or  fixes 
the  date  of  the  offence  at  a  time  beyond  that  limited  by  the 
statute  of  limitations.  This  inference  results  in  part  from  . 
the  rule,  impliedly  recognized  in  that  case,  that  upon  a  mo- 
tion to  quash  an  indictment,  it  is,  for  the  purposes  of  the 
motion,  admitted  by  both  parties  that  the  time  at  which  the 
offence  is  charged  to  have  been  committed  is  correctly  stated, 
and  partly  from  the  conclusion  then  reached  that  the  com- 
VoL.  106.— 7 
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mon  law  rule,  that  a  day  certain  not  beyond  the  statutory 
limit  must  be  stated  in  an  indictment,  is  still  in  force  in  this 
State,  except  in  so  far  as  it  has  been  changed  or  modified  by 
some  statute.  As  has  been  seen,  section  1756,  R.  S.  1881, 
the  only  section  bearing  directly  on  the  subject,  only  renders 
immaterial  the  omission  to  state  any  time,  and  an  imperfect 
statement  of  time,  and  hence  only  to  that  extent  changes  the 
common  law  rule. 

Since,  upon  the  motion  to  quash  in  this  case,  it  was  mutu- 
ally admitted  that  the  alleged  unlawful  sale  of  intoxicating 
liquor  was  made  at  a  date  subsequent  to  the  return  of  the 
indictment,  the  motion  to  quash  the  indictment  ought  to 
have  been  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded  with 
instructions  to  the  court  below  to  sustain  the  motion  to  quash 
the  indictment. 

Filed  March  26,  1886. 


No.  12,363. 

Secor  et  al.  t'.  Skiles  et  al. 

Supreme  Court. —  Weight  of  Evidence. — Practice, — Where  there  is  any  ev- 
idence tending  to  support  the  finding  of  the  trial  court,  the  Supreme 
Court  will  not  weigh  the  evidence,  but  will  affirm  the  judgment. 

From  the  Huntington  Circuit  Court. 

J.  C.  Branyarif  J.  B.  Keimer,  M.  L.  Spencer,  J.  L  Dille,  R, 
A.  Kaufman  and  W.  A.  BranyaUy  for  appellants. 
W.  H.  Trammel  and  T.  L.  Lticas,  for  appellees. 

Mitchell,  J. — This  was  an  attempt  by  proceedings  sup- 
plemental to  execution  to  subject  certain  funds,  which  were 
in  the  hands  of  the  clerk  of  the  circuit  court  of  Huntington 
county,  to  the  satisfaction  of  an  execution  issued  on  a  judg* 
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ment  recovered  against  Skiles,  in  favor  of  Secor,  Berdan 
&Co. 

A  proceeding  in  attachment  had  been  commenced  against 
Skiles  by  the  latter,  the  alleged  ground  therefor  being  that 
Skiles  had  fraudulently  sold  his  property  subject  to  execution 
with  intent  to  defraud  his  creditors.  A  stock  of  groceries 
was  seized  by  the  sheriflP  in  pursuance  of  the  command  of  the 
writ  sued  out  in  the  proceedings  in  attachment.  Pending  the 
suit  the  stock  was  sold  by  the  sheriff,  pursuant  to  an  order 
of  the  court. 

Something  over  three  thousand  dollars  was  realized  on  the 
sale.  This  amount  was  paid  over  to  the  clerk.  The  proceed- 
ings in  attachment  were  not  sustained  at  the  trial.  The  al- 
leged fraudulent  sale  was  a  transfer  of  the  stock  by  Skiles  to 
Denman.  The  appellants  and  other  creditors  who  had  filed 
under  the  attachment  proceeding,  recovered  personal  judg- 
ments against  Skiles,  and  upon  various  judgments  and  claims 
iu  favor  of  creditors  of  the  latter,  all  the  money  in  the  hands 
of  the  clerk,  except  the  sum  of  about  $1,200,  had  been  paid 
out  upon  orders  drawn  by  Skiles  and  Denman.  They  re- 
fused to  pay  the  appellants^  judgment,  amounting  to  $437.84. 
execution  was  issued  on  this  judgment  and  returned  no  prop- 
erty found.  Thereupon  this  proceeding  was  commenced  to 
reach  the  money  remaining  in  the  hands  of  the  clerk. 

It  was  alleged  that  the  money  belonged  to  Skiles,  and  that 
he  unjustly  refused  to  apply  it  to  the  satisfaction  of  the  plain- 
tiffs' judgment.  Denman,  although  nominally  a  party  when 
this  proceeding  was  commenced,  was  not  summoned  and  did 
not  appear.  He  is  not  named  as  a  party  to  the  amended  com- 
plaint. 

Buchanan,  the  clerk,  who  was  made  a  party,  answered,  ad- 
mitting that  the  money  was  in  his  custody,  and  asking  the 
order  and  judgment  of  the  court  for  his  protection.  Skiles 
answered  in  denial. 

Upon  the  hearing  the  court  found  that  Skiles  was  not  the 
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owner  of  the  money  in  the  clerk's  hands.     Judgment  was 
given  accordingly  for  the  defendants. 

The  contention  here  is  that  the  finding  and  judgment  of 
the  court  are  not  sustained  by  the  evidence. 

The  plaintiffs'  judgment  was  recovered  at  the  June  term, 
1883,  of  the  Huntington  Circuit  Court.  It  appeared  in  ev- 
idence that  on  the  12th  day  of  March,  1883,  a  written  agree- 
ment of  sale  was  made  by  Skiles  to  Denman.  By  this  agree- 
ment the  entire  stock  of  the  former  was  transferred  to  the 
latter,  the  consideration,  as  recited,  being  that  the  latter  should 
pay  the  actual  cash  value  of  the  stock  as  it  might  be  ascer- 
tained by  an  invoice.  One  thousand  dollars  was  to  be  paid 
upon  the  completion  of  the  invoice,  and  the  residue  in  four 
equal  payments,  to  be  secured  by  the  notes  of  the  purchaser, 
clue  in  three,  six,  nine  and  twelve  months  respectively. 

While  the  invoice  was  being  taken,  and  before  it  was  com- 
pleted, the  stock  was  seized  upon  writs  of  attachment  sued 
out  against  the  property  of  Skiles. 

After  the  property  was  sold  by  order  of  the  court,  and  the 
money  paid  into  the  clerk's  hands,  and  after  it  was  adjudged 
that  the  attachment  proceeding  was  not  sustained,  Skiles  and 
Denman  joined  in  orders  upon  the  clerk  for  the  payment  of 
various  sums  out  of  the  fund  to  the  creditors  of  Skiles.  It 
may  be  inferred  from  the  evidence  that  the  money  in  the 
clerk's  hands  was  treated  as  Denman's,and  that  the  sums  paid 
to  the  creditors  of  Skiles  on  the  orders  were  treated  as  pay- 
ments by  Denman  to  Skiles,  on  account  of  the  purchase-price 
of  the  stock. 

The  court  must  have  found  that  the  sale  from  Skiles  to 
Denman  was  a  valid  sale.  There  was  evidence,  although  not 
of  an  entirely  satisfactory  character,  which  tended  to  support 
this  view. 

Where  there  is  any  evidence  tending  to  support  the  find- 
ing of  the  nisi  prius  court,  the  rule  of  this  court  is  not  to 
weigh  the  evidence,  and  decide  according  as  it  may  prepon- 
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derate,  but  to  affirm  the  finding  below.     Under  this  rule  the 
finding  and  judgment  of  the  circuit  court  must  be  affirmed, 
with  costs. 
Filed  March  31, 1886. 


No.  12,756. 

Young  v.  Sellers,  Auditor. 

Draisaoe. — /7t;ttnc<um.— Injunction  wil^ot  lie  to  restrain  a  county  audi* 
tor  from  selling  allotments  of  ditch  work,  unless  the  proceedings  which 
resulted  in  the  establishment  of  the  ditch  are  void  on  the  face  of  the 
record. 

Same. — Appeal — OoUaieral  Attack, — Where  there  is  a  remedy  for  the  cor- 
rection of  errors  and  irregularities  by  appeal,  they  are  not  available  in 
a  collateral  proceeding  for  the  overthrow  of  a  judgment. 

From  the  Howard  Circuit  Court. 

C.  E,  Hendry  and  M.  GarriguSy  for  appellant. 
/.  C  BldcMidge,  W,  E.  BlacJdidge  and  B.  C.  H,  Moony  for 
appellee. 

ZoLLARS,  J. — Under  section  4285,  d  seq.,  R.  S.  1881,  a 
drain  was  established  by  the  board  of  county  commissioners^ 
Shares  of  work,  in  proportion  to  the  benefits  assessed^  were 
set  apart  and  apportioned  to  appellant's  lands.  Upon  a  re- 
monstrance by  appellant  and  one  Rayl,  reviewers  were  ap« 
pointed  and  made  a  report.  Not  satisfied  with  that  report, 
and  the  action  of  the  board  thereon,  the  remonstrants  appealed 
to  the  circuit  court.  From  the  judgment  of  that  court,  ap- 
pellant prayed  an  appeal  to  the  Supreme  Court. 

This  action  was  brought  by  appellant  to  enjoin  the  appel- 
lee, as  the  auditor  of  the  county,  from  selling  the  shares  of 
work  set  apart  and  apportioned  to  his  lands. 

A  demurrer  was  sustained  to  the  complaint.  Appellant 
declined  to  amend,  and  judgment  was  rendered  against  him 
for  costs. 
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He  prosecutes  this  appeal,  and  assigns  as  error  the  sus- 
taining of  the  demurrer.  In  and  by  his  complaint,  he  col- 
laterally assails  the  proceedings  by  the  county  board,  and  the 
court  below,  which  resulted  in  the  assessment  of  his  lands 
and  the  allotment  of  the  work.  Such  an  assault,  of  couree, 
can  not  be  sustained,  unless  those  proceedings  and  judgment 
are  void  upon  the  face  of  the  record.  Smith  v.  Hess,  91  Ind. 
424;  Million  v.  Board,  etc.,  89  Ind.  5;  Anderson  v.  Wilson, 
100  Ind.  402 ;  Exchange  Bank  v.  Ault,  102  Ind.  322 ;  Young 
V.  WellSy  97  Ind.  410;  Rogers  v.  Beauchamp,  102  Ind.  33; 
Jackson  v.  State,  etc.,  104  I«d.  516 ;  McMullen  v.  State,  ex  reL, 
105  Ind.  334,  and  cases  there  cited ;  Earle  v.  JSlarfe,  91  Ind,  27. 

The  rule  is  that  where  a  remedy  by  appeal  is  provided, 
that  remedy  must  be  resorted  to  for  the  correction  of  all 
errors  and  irregularities.     Smith  v.  Hess,  supra. 

That  the  county  board  and  the  court  below  had  jurisdic- 
tion of  the  subject-matter  and  of  the  parties,  is  not  ques- 
tioned by  any  averment  in  the  complaint.  Indeed,  the  com- 
plaint affirmatively  shows  the  contrary.  The  grounds  upon 
which  the  injunction  is  asked,  as  stated  in  appellant's  brief, 
are  five  in  number.  The  first  is,  that  the  amount  of  work 
set  apart  and  apportioned  to  the  lands  of  one  Holmes,  is  $33 
less  than  the  benefits  assessed.  The  fourth  is,  that  the  cir- 
cuit court,  on  appeal,  reduced  the  amount  of  work  appor- 
tioned to  the  lands  of  appellant  and  Rayl  by  the  viewers^ 
one  thousand  three  hundred  and  sixty-nine  cubic  feet,  but 
made  no  order  or  provision  for  the  doing  of  the  work  by 
others.  The  fifth  is,  that  the  amount  of  work  set  apart  and 
apportioned  to  appellant's  lands  is  in  bulk,  and  not  a  separate 
amount  to  each  of  his  three  tracts  of  land.  If  these  alleged 
errors  exist,  and  if,  by  any  possibility,  appellant  may  be  in- 
juriously affected  thereby,  it  is  clear  that  he  should  have 
sought  a  correction  of  them  before  the  county  board,  and  in 
the  circuit  court,  or  on  appeal  to  this  court,  if  erroneously 
denied  such  correction  below.  Mere  errors  and  irregularities, 
however  flagrant,  can  not  bo  made  available  to  overthrow 
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judgments  in  collateral  assaults.  They  may  be  and  can  only 
be  corrected  in  a  direct  proceeding  for  that  purpose. 

The  second  ground  relied  upon  for  an  injunction  is,  that  the 
viewers  assessed  $90,  as  benefits  against  one  tract  of  appel- 
lant's land,  and  ordered  that  nine  hundred  cubic  yards  of 
earth  should  be  excavated  in  payment  thereof,  being  at  the 
rate  of  ten  cents  per  cubic  yard ;  that  upon  appeal  the  cir- 
cuit court  reduced  the  assessment  to  $4.50 ;  that  in  the  final 
report  of  the  reviewers,  subsequently  made,  they  adopted  the 
reduced  assessment,  but  made  no  deduction  in  the  work* al- 
lotted. In  answ.er  to  this  it  is  sufficient  to  say,  that  the  court 
reduced  the  assessment  from  $90  to  $4.50  upon  the  ground 
and  finding,  that  appellant  was  entitled  to  a  credit  of  $85.50, 
on  account  of  excavations  already  made  by  him  in  the  con- 
struction of  a  private  drain,  upon  the  line  of  which  the  drain 
in  controversy  was  located ;  that  the  final  report  of  the  re- 
viewers, subsequently  filed,  contains  nothing  upon  the  sub- 
ject of  benefits  or  allotments  of  work,  and  that  there  is 
nothing  to  show  that  the  auditor  is  threatening  to  sell  a 
greater  amount  of  work  than  was  allotted  to  appellant's  land 
by  the  order  and  judgment  of  the  circuit  court. 

The  third  ground  relied  upon  for  an  injunction  is,  that  the 
circuit  court  ordered  and  adjudged  that  all  the  assessments 
and  allotments,  except  those  against  the  lands  of  appellant 
and  Rayl,  should  remain  unchanged,  and  that,  in  violation 
of  that  judgment,  the  reviewers,  in  their  final  report,  modi- 
fied the  assessments  and  allotments  by  deducting  from  the 
work  allotted  to  the  lands  of  Rayl,  five  hundred  and  four- 
teen cubic  yards  of  excavation,  and  adding  that  amount  to 
the  allotment  against  the  lands  of  Mrs.  Holland.  That  is  a 
matter  which  in  no  way  concerns  appellant,  and  besides,  the 
final  report  of  the  reviewers,  subsequently  filed,  so  far  as  we 
can  discover,  contains  nothing  upon  the  subject. 

Judgment  affirmed,  with  costs. 

Piled  March  10,  18S6. 
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City  op  Evansville. —  Power  {^Legislature  to  Amend  Charter. —  ConttUti' 
___  tianal  Law. — Taxaiion, — The  charter  granted  to  the  citj  of  Evansville  bj 

i&i   1^  ^^®  ^^^  ^^  ^^^^  ^^  continued  in  force  as  an  entirety,  with  the  reserved 

'^ ^  power  of  amendment  and  repeal  by  clause  4  of  the  schedule  to  the  Con- 

1^   4^'  stitution  of  1851,  and  the  act  of  March  7th,  1873,  amending  certain  sec- 

tions of  such  charter,  including  section  35,  relating  to  taxation,  is  con- 
stitutional. 

From  the  Vanderburgh  Superior  Court, 

« 

C.  Denby  and  D.  B,  Kurrder^  for  appellant. 
/.  B.  RuckeTj  for  appellees. 

HowK,  J. — In  this  case  the  appellant,  Warren,  in  his  com- 
plaint of  two  paragraphs,  prayed  the  superior  court  of  Van- 
derburgh county  to  perpetually  enjoin  the  appellees,  the  City 
of  Evansville  and  Nicholas  M.  Goodlett,  treasurer  of  such 
city,  from  enforcing,  or  attempting  ito  enforce,  the  collection 
of  certain  municipal  taxes  which,  he  claimed,  had  been  ille- 
gally assessed  by  such  city  against  his  property.  Appellees 
separately  demurred  to  each  paragraph  of  appellant's  com- 
plaint, upon  the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  These  demurrers  were  sus- 
tained by  the  court,  and  appellant  excepted,  and,  fiiiling  to 
amend  or  plead  further,  judgment  was  rendered  by  the  court 
that  he  take  nothing  by  his  suit,  and  that  appellees  recover 
of  him  their  costs. 

Appellant  has  here  assigned  as  errors  the  sustaining  of  ap- 
pellees! separate  demurrers  to  each  paragraph  of  his  com- 
plaint. 

In  the  first  paragraph  of  his  complaint  appellant  alleged 
that  he  was  a  resident  and  taxpayer  of  the  city  of  Evansville, 
and  in  the  year  1883,  and  since,  owned  real  and  personal 
property  within  the  corporate  limits  of  such  city,  appraised 
by  the  city  assessor  for  the  year  1883  at  the  value  of  |9,735; 
that  under  and  by  virtue  of  section  35  of  an  act  entitled  "An 
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act  granting  to  the  citizens  of  the  town  of  Evansville,  in  the 
county  of  Vanderburgh,  a  city  charter,'^  approved  JanusOy 
27tli,  1847,  the  city  of  Evansville  and  its  common  council 
were  expressly  prohibited  from  levying  an  ad  valorem  tax, 
exceeding  three-fourths  of  one  per  centum,  upon  the  value 
of  the  property,  capital  and  money  taxed  in  such  city,  for 
anyone  year ;  yet  that  the  city  of  Evansville  and  its  common 
council,  for  the  year  1883,  wrongfully,  illegally,  and  without 
any  power  or  authority  so  to  do,  levied  and  assessed  against 
and  upon  appellant's  property  as  aforesaid  an  ad  valorem  tax 
of  one  and  one-quarter  per  centum  for  general  city  purposes; 
that  having  thus  levied  such  tax  and  imposed  a  burden  upon 
appellant's  property  beyond  the  power  and  authority  of  such 
city  and  its  common  council,  appellee  Goodlett,  treasurer  of 
such  city,  was  threatening  and  was  about  to  seize  and  levy 
upon  appellant's  piroperty  and  sell  the  same  to  pay  such  illegal 
tax  levy  and  assessment;  that  on  the  11th  day  of  April,  1884, 
such  taxes  against  appellant's  property  having  been  returned 
delinquent,  he  paid  to  appellees  the  full  amount  of  the  legal 
taxes  assessed  against  his  property  on  the  valuation  aforesaid, 
to  wit,  three-fourths  of  one  per  centum  on  said  valuation,  to- 
gether with  interest,  penalties,  cost  of  advertising  and  poll ; 
and  that,  when  he  commenced  this  suit,  appellant  did  not  owe 
the  city  of  Evansville  anything  on  account  of  such  pretended 
assessment,  levy  and  tax. 

In  the  second  paragraph  of  his  complaint,  substantially  the 
same  facts  are  stated  'by  the  appellant  as  in  the  first  para- 
graph, with  this  addition  :  That  the  city  of  Evansville  and 
its  common  council,  in  disregard  of  the  limitations  laid  upon 
them  by  the  original  section  35  of  the  charter  of  such  city, 
levied  and  assessed  upon  appellant's  property,  valued  as  afore- 
said, an  ad  valorem  tax  of  one  and  one-fourth  per  cent,  for 
general  city  purposes,  pretending  to  act  under  and  by  virtue 
of  an  act  of  the  General  Assembly  of  this  State,  pretending 
to  amend  such  section  35  of  the  charter  of  such  city,  "  which 
amendatory  act,  plaintiff  avers,  is  unconstitutional  and  void." 


106  SUPREME  COURT  OF  INDIANA, 

Warren  v.  The  Citv  of  Evansviile  ei  ul. 

• 

It  is  manifest  that  appellant's  case,  as  stated  in  each  of  the 
paragraphs  of  his  complaint,  is  founded  wholly  upon  the 
averment  last  quoted,  namely,  that  the  amendatory  act  re- 
ferred to  is  "  unconstitutional  and  void/'  In  the  first  para- 
graph of  his  complaint,  appellant  quietly  ignored  the  amend- 
atory act  in  question,  as  a  thing  so  unconstitutional  and  void 
that  it  need  not  be  even  noticed.  In  the  second  paragraph 
he  denominates  such  act  as  a  pretended  amendatory  act,  un- 
der and  by  virtue  of  which  the  city  of  Evansviile  and  its 
common  council  pretended  to  act  in  levying  and  assessing  the 
ad  valorem  tax  of  one  and  one-fourth  per  cent.,  and  then 
avers  that  such  amendatory  act  is  unconstitutional  and  void. 
So  that  we  may  safely  say,  as  it  seems  to  us,  that  if  the  amend- 
atory act  referred  to  was  a  valid  exercise  of  legislative  power, 
as  we  think  it  was,  and  if  such  act  is,  and  has  been  since  it"^ 
approval,  a  valid  and  subsisting  law,  as  we  think  it  has  been 
and  is,  appellant  has  not  stated  a  cause  of  action  for  either 
legal  or  equitable  relief  in  either  paragraph  of  his  complaint. 
The  amendatory  act  referred  to  was  approved  March  7th, 
1873,  and,  by  virtue  of  a  section  declaring  an  emergency,  it 
took  effect  and  was  in  force  "  from  and  after  its  passage."  It 
had  been  in  force,  therefore,  for  more  than  eleven  years,  when 
the  pending  suit  was  commenced  by  apj)ellant,  on  the  14th 
day  of  April,  1884. 

The  amendatory  act  is  entitled  "An  act  to  amend  the 
fourth,  fifth,  twenty-sixth,  thirty-fifth,  forty-third  and  fifty- 
eighth  sections  of  an  act,  entitled  *An  act  granting  to  the 
citizens  of  the  town  of  Evansviile,  in  the  county  of  Vander- 
burgh,  a  city  charter.'  Approved  January  27th,  1847."  By 
its  terms  the  original  city  charter  took  effect  and  was  in  force 
from  and  after  its  passage.  In  less  than  five  years  thereafter, 
to  wit,  on  the  1st  day  of  November,  1851,  the  Constitution 
of  1851  became,  and  has  continued  to  be,  the  organic  or  fun- 
damental law  of  this  State. 

In  the  fourth  clause  of  the  schedule  or  ordinance,  which 
is  annexed  to  and  forms  a  part  of  the  Constitution  of  1851, 
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it  is  provided  as  follows:  "All  acts  of  incorporation  for  mu- 
nicipal purposes  shall  continue  in  force  under  this  Constitu- 
tion antil  such  time  as  the  General  Assembly  shall^  in  its 
discretion^  modify  or  repeal  the  same/' 

It  is  not  claimed,  on  behalf  of  appellant,  that  the  original 
city  charter  of  the  city  of  Evansville  was  not  continued  in 
force,  and  is  not  now  in  force,  under  and  by  virtue  of  this 
fourth  clause  of  such  schedule  or  ordinance.  On  the  con- 
trary, his  counsel  claim,  as  we  understand  them,  that  the 
original  charter  just  as  it  was  enacted,  or,  at  least,  section  35 
thereof,  is  in  full  force;  and  they  rest  his  case  upon  the  as- 
sumption that  it  was  not  in  the  power  of  the  General  As- 
sembly to  amend  such  act,  or  any  section  thereof,  in  such 
manner  as  w^as  done  or  attempted  to  be  done  in  the  amenda- 
tory act  of  March  7th,  1873,  by  enlarging  the  corporate 
powers  of  the  city  of  Evansville,  or  of  its  common  council. 
Counsel  on  both  sides  seem  to  have  overlooked  the  express 
reservation  by  the  General  Assembly  of  the  right  "  to  amend 
or  repeal"  the  original  charter  of  the  city  of  Evansville,  set 
forth  in  section  72  of  such  act^  as  follows :  "And  the  right 
is  hereby  reserved  to  the  Legislature  to  amend  or  repeal  this 
act  at  any  and  all  times  hereafter,  saving  to  individuals  their 
rights  to  property  and  choses  in  action  acquired  under  it,  and 
their  rights  to  recover  and  receive  debts  and  demands  due 
them  from  the  city  of  Evansville.'^    Local  Laws  1847,  p.  34. 

Much  research  and  learning  have  been  exhibited  by  appel- 
lant's counsel,  in  their  argument  of  this  cause,  to  show  that 
the  word  "  modify,"  as  used  in  the  fourth  clause  above  quoted 
of  such  schedule  or  ordinance,  does  not  confer  any  power  or 
authority  upon  the  General  Assembly  to  amend  the  city 
charter  of  the  city  of  Evansville,  at  least  in  the  sense  or  to 
the  extent  of  enlarging  any  of  the  corporate  powers  of  such 
rity,  or  of  its  common  council.  We  do  not  find  it  necessary, 
however,  under  our  view  of  the  case  in  hand,  to  attempt  to 
arrive  at  the  exact  or  precise  meaning  of  the  word  "  modify," 
Hs  used  in  such  fourth  clause.     There  can  be  no  doubt,  we 
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think,  that,  by  such  clause,  the  original  charter  of  the  city 
of  Evansville  was  and  is  continued  in  force.  Certainly,  ap- 
pellant's counsel  are  in  no  position,  in  this  case,  to  question 
or  doubt  that  such  original  charter  was  thus  continued  in 
force;  for,  as  we  have  already  said,  appellant's  complaint 
herein  rests  upon  the  assumption  that  such  charter,  and, 
especially,  the  original  section  35  thereof,  were  so  continued 
in  force.  But,  if  such  charter  was  continued  in  force  after 
the  Constitution  of  1851  took  effect,  under  and  by  virtue  of 
such  fourth  clause  of  such  schedule  or  ordinance,  then  it  is 
clear,  we  think,  that  such  charter  was  so  continued  in  force, 
intact  and  as  an  entirety,  with  all  the  rights  therein  and 
thereby  granted  to  the  city  of  Evansville,  and  its  common 
council,  and  with  the  right  expressly  reserved  to  the  Gen- 
eral Assembly  therein  "  to  amend  or  repeal  this  act  at  any 
and  all  times  hereafter."  So  that,  without  especial  reference 
to  the  precise  meaning  of  the  word  "modify,"  as  used  in 
such  fourth  clause,  it  must  be  held,  we  think,  as  we  now 
hold,  that  the  General  Assembly  had  and  has  full  and  com- 
plete power  to  amend  the  city  charter  of  the  city  of  Evans- 
ville, and  that  the  amended  section  35  of  such  charter,  of 
which  complaint  is  made  by  appellant  herein,  is  a  constitu- 
tional and  valid  law. 

This  conclusion  is  sustained,  we  think,  by  the  case  of  Long- 
worth  V.  Common  Council^  etc.,  32  Ind.  322,  although  the  de- 
cision there  rests  upon  a  different  line  of  argument  from  th^t 
we  have  pursued  in  the  case  at  bar. 

See,  also,  Kelly  v.  State,  ex  reL,  92  Ind.  236,  and  cases  cited, 
in  relation  to  the  question  of  local  or  special  legislation,  as 
applied  to  this  case. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 
Fi:^  March  30, 1886. 
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Chattel  Mobtgage.—  Constable's  Sale. —  Possession. — The  purchaser,  at  a 
constable's  sale,  of  mortgaged  personal  property,  is  not  entitled  to  pos- 
sesBion,  unless  he  complies  with  the  terms  of  the  mortgage. 

From  the  Jay  Circuit  Court. 

D.  T.  Taylor,  J.  M.  Smithy  T.  Bailey ,  R.  S.  Gregory  and  A. 
C.  Silverburgy  for  appellant. 
T.  Bosworth  and  0.  H.  Adair,  for  appellees. 

Elliott,  J. — A  constable  has  undoubtedly  the  right  to 
levy  upon  personal  property  mortgaged  to  secure  a  debt.  Our 
statute  provides  that  ^^  Goods  and  chattels  pledged,  assigned, 
or  mortgaged  as  security  for  any  debt  or  contract  may  be 
levied  upon,  and  sold  on  execution  against  the  person  mak- 
ing the  pledge,  assignment,  or  mortgage,  subject  thereto,  and 
the  purchaser  shall  be  entitled  to  the  possession,  upon  com- 
plying with  the  conditions  of  the  pledge,  assignment,  or 
mortgage."     Section  722,  R.  S.  1881. 

Our  cases  have  uniformly  held  that  under  this  statute  the 
officer  may  seize  and  sell  the  mortgaged  property.  Louthain 
v!  Miller,  86  Ind.  161,  and  cases  cited.  But  this  does  not  fully 
meet  the  question  here  presented,  for  it  is  averred  in  the  com- 
plaint, and  admitted  by  the  demurrer,  that  the  constable  de- 
livered the  property  to  the  purchaser  without  first  requiring 
him  to  comply  with  the  terms  of  the  mortgage,  and  we  are 
therefore  confronted  with  the  question,  whether  the  constable 
had  authority  to  deliver  the  mortgaged  property?  This  ques- 
tion is  answered  against  the  appellees  in  Kaokleyy,  State,  ex  rel. 
91  Ind.  437.  At  common  law  goods  pledged  by  way  of  mort- 
gage could  not  be  seized  on  execution,  and  our  statute  changes 
this  rule  only  in  so  far  as  to  permit  them  to  be  seized  and 
sold,  but  it  does  not  authorize  the  officer  to  deliver  possession 
to  the  purchaser  unless  he  complies  with  the  "  conditions  of 
the  pledge,  assignment,  or  mortgage."    Jones  Chattel  Mort., 
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sections  555,  556a.  The  authority  to  interfere  with  the  rights 
vested  in  the  mortgagee  is  a  temporary  one,  and  granted  for 
the  purpose  of  enabling  the  ofl&cer  holding  an  execution  to 
make  a  levy  and  sale,  but  not  for  the  purpose  of  further  im- 
pairing the  rights  of  the  mcfrtgagee  to  his  security. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  complaint  of  the  appellant's  relatrix. 

Filed  March  27,  1886. 


No.  12,314. 

if«riui       The  National  Bank  and  Loan  Company  v.  Dunn 

loTno  ET  AL. 


Practice. — Motion  to  Strike  Out  Part  of  DeposiHcn. — New  Trial, — Error  in  re- 
fusing to  strike  out  parts  of  a  deposition,  to  be  available  on  appeal,  must 
firdt  be  assigned  as  a  cause  for  a  new  trial. 

Sa3££. — Objection  to  Validity  of  Deposition  Musi  he  Made  Before  Trial, — Under 
section  439,  R.  S.  1881,  an  objection  to  the  reading  of  a  deposition,  made 
after  the  trial  is  entered  upon,  on  the  ground  that  it  was  taken  without 
authority  of  law,  comes  too  late.  When  the  jury  is  sworn,  the  trial  is 
commenced  within  the  meaning  of  such  section. 

Contract. — ScUe  of  Engine, — Readsekm. — Evidence, — A  party  who  is  enti- 
tled to  a  rescission  of  a  contract  for  the  purchase  of  an  engine,  because 
it  fails  to  comply  with  the  warranty,  may  also  rescind  as  to  a  belt,  which 
is  a  part  of  the  engine  equipment,  although  the  latter  is  not  defective, 
and  evidence  as  to  its  return  to  the  vendor  is  admissible. 

Same. — Defects  in  Construction, —  Warranty,  -  A  machinist  who  repaired  an 
engine  two  years  after  its  purchase  may  testify  as  to  defects  in  its  struct- 
ure and  general  character,  where  the  issue  is  as  to  its  fulfilment  of  the 
warranty  given  upon  its  sale. 

Same. —  Evidence  as  to  Powers  of  Another  Engine. —  Comparison, —  Evidence 
merely  as  to  the  powers  of  another  engine  of  the  same  make  and  pattern, 
used  in  running  machinery  of  the  kind  applied  in  testing  the  engine  in 
controversy,  is  admissible,  there  being  no  formal  comparison  between 
the  two  attempted. 

Same. — Stipulation  for  Notice, —  Waiver, — Although  the  written  contract  of 
sale  provides  that  if,  after  a  trial  of  one  week,  the  engine  fails  to  work 
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well,  the  purchaser  shall  give  the  vendor  written  notice  of  its  failure, 
the  latter  may,  by  subsequent  conduct,  waive  his  right  to  insist  upon 
such  notice.    For  evidence  considered  in  this  connection  see  opinion. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane,  T.  P.  Davis,  C.  F.  Booker  and  A.  W.  Hatch, 
for  appellant. 
D.  Moss  and  B.  B,  Stephenson,  for  appellees. 

NiBLACK,  C.  J. — This  was  an  action  by  the  National  Bank 
and  Loan  Company  of  Watertown,  New  York,  as  the  as- 
signee of  the  Northwestern  Manufacturing  and  Car  Company, 
against  Levi  Dunn  and  Matthew  L.  Dunn,  upon  a  promis- 
sory note  for  $284,  dat^d  August  1st,  1882,  and  payable  De- 
cember 1st,  1883,  with  interest  at  the  rate  of  eight  per  cent, 
after  maturity.  The  manufacturing  and  car  company  was 
made  a  defendant  to  answer  as  to  its  interest  in  the  note,  but 
it  made  no  defence. 

The  defendants,  the  makers  of  the  note,  answered  that  the 
note  was  executed  to  secure  the  first  of  three  annual  in- 
stalments of  purchase-money  agreed  to  be  paid  for  a  steam 
engine  and  rubber  belt  to  be  used  in  propelling  a  threshing 
machine  and  other  similar  machinery ;  that  the  manufactur- 
ing and  car  company,  the  payee  of  the  note,  had  warranted 
the  engine  to  be  built  of  good  material  and  to  be  capable  of 
doing  first-class  work,  and  of  developing  the  power  at  which 
it  was  rated;  that  it  was  not  in  fact  built  of  good  material; 
that  under  the  most  skilful  management  it  failed  to  do  first- 
class  work  and  to  develop  the  power  at  which  it  was  rated, 
and  was  essentially  defective  in  certain  particularly  enumer- 
ated respects;  that  the  defendant  Levi  Dunn  was  the  prin- 
cipal obligor  in  the  note,  and  that  the  other  defendant,  Mat- 
thew L,  Dunn,  was  only  surety  thereon.  Reply  in  general 
denial,  and  a  trial  resulted  in  a  verdict  and  judgment  for  the 
defendants. 

Through  the  medium  of  two  depositions  taken  for  that 
purpose,  one  Bennick  was  made  a  witness  for  the  defendants 
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at  the  trial.  Bennick's  first  deposition  was  taken  on  the  11th 
day  of  April,  1884,  and  the  second  upon  notice,  but  with- 
out leave  of  court,  on  the  9th  day  of  August,  1884.  Before 
the  trial  began,  counsel  for  the  plaintiff  moved  to  strike  ques- 
tions and  answers  numbered  6, 7, 8, 9  and  10,  out  of  the  depo- 
sition of  Bennick  lastly  taken  as  above,  and  the  motiod  was 
sustained  as  to  the  last  two  named  questions  and  answers,  but 
was  overruled  as  to  all  the  rest.  After  Bennick's  first  depo- 
sition was  read  at  the  trial,  counsel  for  the  plaintiff  objected 
tx)  the  reading  of  his  second  deposition,  upon  the  ground  that 
it  had  been  taken  without  leave  of  the  court,  but  the  objec- 
tion was  overruled,  and  the  deposition  was  read  in  evidence. 

Error  is  assigned  here  upon  the  refusal  of  the  circuit  court 
to  strike  out  questions  and  answers  numbered  6,  7  and  8,  of 
Bennick's  second  deposition  as  above  stated,  but  that  refusal 
was  not  assigned  as  a  cause  for  a  new  trial,  as  was,  in  any 
event,  necessary  to  make  the  plaintiff 's  exception  to  it  avail- 
able, and  hence  no  question  upon  such  refusal  has  been  prop- 
erly reserved  for  decision  in  this  court. 

The  ruling  was  upon  a  matter  which  affected  the  evidence 
thereafter  adduced  at  the  trial,  and,  therefore,  if  erroneous, 
was  good  cause  for  a  new  trial.  HvMs  v.  Shoafy  88  Ind.  396 ; 
Hege  v.  Newsom,  96  Ind.  426. 

The  reading  of  Bennick's  second  deposition  in  evidence 
was  assigned  as  a  cause  for  a  new  trial,  and,  in  that  way,  a 
question  is  regularly  reserved  upon  that  branch  of  the  pro- 
ceedings below. 
.  If  the  deposition  in  question  was  unlawfully  taken,  or, 
which  is  the  same  thing,  was  taken  without  authority  of  law, 
that  was  good  cause  for  suppressing  it,  but  to  have  made  such 
an  objection  effectual  it  must  have  been  interposed  before 
entering  upon  the  trial  of  the  cause. 

Section  439,  R.  S.  1881,  provides  that  "All  objections  to 
the  validity  of  any  deposition,  or  its  admissibility  in  evi- 
dence, shall  be  made  before  entering  upon  the  trial;  not  after- 
ward.    But  any  deposition  after  the  commencement  of  the 
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trial  may  be  suppressed,  if  any  matter  which  is  not  disclosed 
in  the  deposition  appears,  which  is  sufficient  to  authorize  such 
euppression/' 

When  the  jury  is  sworn,  the  trial  is  entered  upon,  or  com- 
menced, within  the  meaning  of  this  section.  Glenn  v.  Clove, 
42  Ind.  60.  The  objection  to  the  admissibility  of  Bennick's 
second  deposition  in  evidence,  therefore,  came  too  late.  Gray- 
dan  V.  Gaddis,  20  Ind.  515;  Stull  v.  Howard,  26  Ind.  456; 
McGinnis  v.  GaAe,  78  Ind.  457 ;  Neimnan  v.  Manning,  89 
Ind.  422. 

It  was  shown  by  the  evidence,  that  Levi  Dunn  purchased 
the  engine  and  belt  in  controversy,  of  S.  S.  Helms  &  Co., 
persons  doing  business  in,  and  local  agents  for  the  manufac-* 
taring  and  car  copmany  at,  Noblesville,  in  Hamilton  county ; 
also,  that  in  the  latter  pail  of  July,  1883,  the  said  Dunn, 
claiming  to  have  fairly  and  fully  tested  the  quality  and  ca-* 
pacity  of  the  engine  and  to  have  ascertained  that  it  was  de- 
fective in  its  construction  and  hopelessly  unable  to  do  first- 
class  work,  as  it  was  warranted  to  do,  returned  said  engine  to 
the  firm  of  Case  &  Helms,  as  the  successors  of  S.  S.  Helms 
A  Co.,  and  left  it  at  their  warehouse  in  Noblesville.  There 
was  no  evidence  tending  to  show  that  there  was  any  defect 
in  the  belt.  Levi  Dunn,  while  testifying  in  his  own  behalf, 
stated  that  in  a  day  or  two  after  he  returned  the  engine  to 
Case  &  Helms,  he  sent  back  the  belt  and  caused  it  to  be  left 
at  the  same  warehouse  near  the  engine. 

The  plaintiff  thereupon  moved  the  court  to  strike  out  what 
had  been  said  about  the  return  of  the  belt,  upon  the  ground 
that,  as  no  defect  in  the  belt  had  been  shown,  and  hence  no 
cause  for  a  rescission  of  the  contract  of  sale  as  to  the  belt  had 
\)een  established,  the  evidence  concerning  its  return  was  ir- 
relevant and  immaterial  to  any  question  then  before  the  court, 
but  the  court  overruled  the  motion,  and  a  question  is  made 
open  the  reftisal  of  the  court  to  sustain  that  motion. 

Considering  the  purpose  for  which  the  engine  was  pur- 
VoL.  106.— 8 
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chased,  and  the  use  for  which  it  was  plainly  intended,  the 
belt  was  merely  auxiliary  to  and  a  part  of  the  equipment  of 
the  engine,  and  if  the  witness,  Dunn,  had  sufficient  cause  for 
rescinding  as  to  the  engine,  his  right  of  rescission  extended 
^Iso  to  the  belt.  No  sufficient  reason  was  consequently  as- 
signed for  striking  out  the  evidence  concerning  the  return 
of  the  belt. 

It  came  out  in  the  evidence  that  Levi  Dunn  purchased  the 
engine  late  in  the  summer  of  1882,  when  the  threshing  sea- 
son was  nearly  over,  and  he  was  asked,  and,  over  the  objec- 
tion of  counsel  for  the  plaintiff,  was  permitted,  to  explain 
why  he  purchased  the  engine  at  that  particular  time.  This 
question  and  answer  were  relatively  immaterial  to  the  real 
issue  between  the  parties,  but  as  they  formed  a  merely  inci- 
dental part  of  the  witness's  narrative  of  his  connection  with 
the  engine,  we  are  unable  to  see  any  reason  for  holding  that 
the  answer  to  the  question  was  probably  injurious  to  the 
plaintiff. 

One  Bending,  a  practical  machinist,  testified  to  having 
done  some  repairs  upon  the  engine  in  the  latter  part  of  the 
year  1884,  and  to  some  peculiarities  and  apparent  defects  in 
its  construction,  in  addition  to  the  bad  repair  it  was  in  at  the 
time.  Counsel  for  the  plaintiff  moved,  but  unsuccessfully,  to 
have  Bonding's  testimony  struck  out  upon  the  ground  that 
the  time  at  which  the  witness  examined  the  engine  was  too 
remote  from  that  in  which  Levi  Dunn  had  the  possession  and 
use  of  it.  As  the  evidence  related  mostly  to  the  structure 
and  general  character  of  the  engine,  it  was  pertinent  to  the 
issue  between  the  parties,  and,  therefore,  ought  not  to  have 
been  struck  out. 

One  Gilkey  testified  that  he  assisted  Levi  Dunn  in  work 
with  the  engine  after  the  latter  got  possession  of  it,  and  that 
on  the  fourth  day  after  Dunn  commenced  to  use  it,  he,  wit- 
ness, was  sent  to  Mr.  Helms,  of  the  firm  of  S.  S.  Helms  & 
Co.,  with  a  message  concerning  the  engine.  The  witness  was 
then  permitted  to  state,  over  the  objection  of  counsel  for  the 
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plaintiff^  that  he  told  Helms  that  the  engine  was  not  giving 
satisfaction^  and  that  Dunn  wanted  him,  Helms^  to  go  out 
and  see  after  it.  Considered  in  connection  with  the  con- 
text and  with  the  theory  upon  which  the  defence  was  based, 
as  will  be  hereafter  more  fully  shown,  we  see  no  objection  to 
the  statement  made  by  the  witness. 

The  defendant,  Matthew  L.  Dunn,  was  also  a  witness  on 
behalf  of  the  defendants.  He  stated  that  he  was  the  owner 
of  an  engine  manufactured  at  the  same  place,  and  rated  at 
the  same  power  as  the  one  in  litigation,  and  that  he  used  it 
to  run  the  same  kind  of  a  threshing  machine  or  separator  as 
the  one  with  which  his  co-defendant,  Levi  Dunn,  had  tested 
the  quality  and  capacity  of  the  engine  so  in  litigation.  He 
was  then  asked  to  state  how  much  wheat  he  could  thresh  in  a 
day  with  his  engine  and  separator,  and^  over  objection,  was 
allowed  to  answer  that  question.  In  the  examination  of  the 
witness  which  led  to  the  question  thus  propounded,  no  formal 
comparison  between  the  two  engines,  or  with  other  engines 
generally,  was  seemingly  attempted.  The  question  was  asked 
apparently  with  a  view  to  ascertain  in  an  incidental  and  in- 
ferential way  the  possibilities  of  another  engine  of  the  same 
make  and  pattern,  and  in  that  view  it  was  not  obnoxious  to  the 
rule  recognized  concerning  the  comparison  of  machinery,  ia 
the  case  of  the  J/cCbrwiicA,  etc.,  Co,  v.  Gray,  100  Ind.  285, 
and  was  not  an  improper  question. 

It  was  made  to  appear  by  the  evidence  thaib  the  engine  in 
question  in  this  case  was  bargained  and  sold  to  Levi  Dunn 
upon  certain  written  conditions,  stipulations  and  representa- 
tions submitted  to  him  by  Helms  &  Co.,  the  local  agents  at 
Noblesville;  that  one  of  the  conditions  was,  that  the  manu- 
facturing and  car  company  warranted  the  engine  to  be  of  good 
materials,  and,  with  good  management,  capable  of  doing  firat- 
class  work,  and  of  developing  the  power  at  which  it  was 
rated ;  that  another  condition  was  that  the  said  Levi  Dunn 
was  to  execute  promissory  notes  for  the  aggregate  sum  of 
|870-K)ne  for>290,  payable  October  let,  1883,  another  for  a 
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like  sum,  payable  October  1st,  1884,  and  a  third  for  the  same 
sum,  payable  October  1st,  1885 ;  that  still  another  condition 
was,  that  the  said  Levi.Dunn  was  to  follow  the  directions, 
given  him  for  that  purpose,  in  starting  and  operating  the  en- 
gine, and  if,  after  giving  the  engine  a  fair  trial  of  one  week, 
it  should  not  work  well,  he  was  to  give  written  notice  to  the 
said  Helms  &  Co.  and  the  manufacturers,  stating  wherein  it 
failed  to  do  good  work,  and  allow  a  reasonable  time  for  rem- 
edying defects,  if  any ;  that  if  the  defects  could  not  be  rem- 
edied, the  trade  was  to  be  rescinded ;  that  the  continued  pos- 
session of  the  engine  should  be  evidence  of  satisfaction  with  it. 
There  was  also  evidence  tending  to  show  that  Levi  Dunn 
got  possession  of  the  engine  under  his  contract  of  purchase 
some  time  rather  late  in  August,  1882,  and  when  the  thresh- 
ing season  for  that  year  had  nearly  expired ;  that  he  was  not 
required  at  the  time  to  execute  notes  for  the  price  of  the 
engine;  that,  though  well  managed,  the  engine  from  the  first 
failed  to  do  first-class  work,  and  to  develop  anything  near  the 
power  at  which  it  was  rated,  and  that  it  thereafter  contin- 
uously failed  to  do  first-class  work  and  to  develop  the  power 
at  which  it  was  rated,  so  long  as  it  continued  in  the  possession 
of  the  said  Dunn  under  his  purchase  ;  that  on  several  oc- 
casions persons  were  sent  on  behalf  of  the  manufacturing  and 
car  company  to  examine  the  engine,  and,  if  practicable,  to 
remedy  its  defects,  but  without  avail  in  every  instance,  not- 
withstanding encouraging  assurances  from  time  to  time ;  that 
some  time,  perhaps  in  October,  1882,  an  agent  of  the  com- 
pany induced  the  said  Levi  Dunn  and  his  co-defendant,  Mat- 
thew L.  Dunn,  to  execute  three  promissory  notes  for  the  ag- 
gregate sum  of  $850,  which  seemed  then  to  have  been  the 
estimated  price  of  the  engine  at  that  time,  and  of  which  the 
note  sued  on  in  this  case  was  the  first  of  the  series ;  that  these 
notes  were  executed  upon  assurances  that  if  they  were  so  ex- 
ecuted, and  the  engine  should  be  retained  by  the  said  Levi 
Dunn,  the  company  would,  before  the  threshing  season  would 
open  the  following  summer,  remedy  all  defects  in  the  ma- 
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chine  and  cause  it  to  do  first-class  work^  as  it  was  warranted 
to  do  in  the  first  instance ;  that^  nothing  having  been  done 
to  the  engine  in  the  meantime,  it  failed  to  do  any  better 
work  than  it  had  previously  done,  when  the  threshing  sea- 
son commenced  in  July,  1883;  that  accordingly,  on  Monday, 
the  23d  day  of  July,  1883,  the  said  Levi  Dunn  gave  thQ  com- 
jMiny  written  notice  of  the  continued  failure  of  the  engine  to 
work  as  it  was  repi'esented  it  would,  and  that  unless  the  de- 
fects in  such  engine  should  be  remedied  by  the  next  Satur- 
day, the  28th  day  of  that  month,  he  would  return  it  to  the 
agents  from  whom  he  obtained  it ;  that  no  repairs  upon,  or 
change  in,  said  engine  having  been  made  as  demanded  by  such 
notice,  the  said  Levi  Dunn,  on  the  Monday  following  the 
Saturday  named,  returned  the  engine  to  Case  &  Helms  at 
Xoblesville,  as  herein  above  stated ;  that  the  notice  lastly  re- 
ferred to  was  the  first  and  only  written  notice  which  was 
given  to  the  company  of  the  defective  and  inferior  quality 
of  the  engine. 

It  is  claimed  that  inasmuch  as  Dunn,  the  prinx^ipal  de- 
fendant, failed  to  give  written  notice  of  the  failure  of  the 
engine  to  perform  satisfactorily  within  a  week  after  it  came 
into  his  possession,  subsequent  notice  was  of  no  avail,  and 
that  his  continuance  in  the  possession  of  the  engine  after  the 
first  week  was  evidence  of  his  satisfaction  with  the  work 
which  the  engine  did ;  that  consequently  a  new  trial  ought 
to  have  been  granted  for  insufficiency  of  the  evidence  to 
sustain  the  verdict. 

In  response  to  a  special  interrogatory  addressed  to  them, 
the  jury  answered  in  effect  that,  under  all  the  circumstances 
as  disclosed  by  the  evidence,  the  written  notice  sent  by  Levi 
Dunn  on  the  23d  day  of  July,  1883,  was  given  within  a  rea- 
sonable time  after  the  engine  came  into  his  possession,  and  we 
think  there  was  evidence  tending  very  satisfactorily  to  support 
the  inference  thus  drawn  by  the  jury.     As  has  been  seen,  the 
contract  of  purchase  was  not  closed  up  by  the  execution  of 
iiotes  to  secure  the   purchase-money  for  near,  if  not  quite, 
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two  months  after  Levi  Dunn  came  into  possession  of  the 
engine^  and  the  notes  were  then  given  and  dated  back  upon 
an  agreement  different  from  and  inconsistent  with  the  pre- 
vious written  contract.  These  notes  were,  also,  executed  for 
a  smaller  aggregate  sum  than  was  originally  agreed  upon. 
In  view  of  these  facts,  and  others  of  a  kindred  character, 
the  jury  had  ample  reason  for  coming  to  the  conclusion  that 
the  company  had  waived  its  right  to  insist  upon  a  written 
notice  of  any  defect  which  had  been  discovered  in  the  engine 
within  a  week  after  it  had  been  put  upon  trial.  Upon  this 
branch  of  the  case,  see  the  case  of  McCoi^mick,  etc,  Co.  v. 
Gray,  supra,  herein  above  cited.  The  facts  of  this  case 
clearly  distinguish  it  from  the  case  of  Brown  v.  Russell  &  O)., 
105  Ind.  46. 

Questions  were,  also,  reserved  upon  some  of  the  instruc- 
tions given,  as  well  as  others  refused,  at  the  trial.  But  what 
we  have  said  upon  the  evidence  practically  disposes  of  all 
the  material  questions  presented  by  any  of  the  instructions, 
whether  given  or  refused.  As  we  construe  the  evidence,  we 
would  not,  in  any  event,  feel  justified  in  reversing  the  judg- 
ment upon  any  question  arising  upon  the  instructions.  B. 
S.  1881,  section  1891. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  3, 1886. 


No.  12,376. 

Graves  v.  Graves  et  al. 

Exemption  from  Execution.— Deriwd  Real  Estate.— \  devisee  of  real 
estate  can  not  claim  it  as  exempt  from  execution  under  a  judgment  in 
favor  of  a  creditor  of  the  testator,  which  was  found  to  be  a  lien  upon 
the  property,  and  which  can  onlj  be  made  effective  by  a  sale  thereof. 

From  the  Henry  Circuit  Court. 
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/.  Brovm,  TT.  A.  Brown  and  /.  M.  Bi'ovm,  for  appellant. 
/.  H.  Melletiy  E.  H.  Bundy  and  G.  M.  Ballard^  for  ap- 
pellees. 

Elliott,  J. — The  appellant^s  complaint  alleges  that  Vic- 
toria Graves  recovered  judgment  against  her  for  $3,204.05 ; 
that  the  complaint  upon  which  the  judgment  is  founded 
charged  that  the  appellant  had  received  property  as  devisee 
under  the  will  of  Sidney  Graves,  deceased,  and  that  Victoria 
Graves  was  a  creditor  of  the  estate  of  th6  decedent.  It  is 
also  alleged  in  appellant^s  complaint,  that  an  execution  was 
issued  on  the  judgment,  that  she  is  a  resident  householder, 
and  entitled  to  an  exemption  as  such,  and  that  she  tendered 
to  the  sheriff  the  proper  schedule,  claiming  the  real  estate 
therein  described  as  exempt  from  execution.  Prayer  that  the 
sale  made  on  the  execution  be  set  aside.    . 

The  answer  of  the  appellees  sets  forth  the  decree  of  the 
court  in  the  action  referred  to  in  the  present  complaint,  and 
in  that  decree  is  written  the  following:  "That  the  judgment 
of  the  plaintiff  herein  against  the  defendant,  Margaret  Graves, 
be  constituted  a  lien  upon  the  real  estate,  so  devised  by  Sid- 
ney Graves,  deceased,  to  Margaret  Graves,  and  that  said  lien 
shall  have  preference  as  a  lien  to  any  judgment  or  decree 
against  the  said  Margaret  Graves."  It  is  averred  in  the  an- 
swer that  the  real  estate  described  in  the  decree  was  levied 
npon  and  sold  in  accordance  with  the  provisions  of  the  decree. 

This  answer  is  good.  The  decree  of  the  court  declares  that 
the  land  now  claimed  as  exempt  from  execution  is  subject  to 
the  lien  of  the  judgment  in  favor  of  Victoria  Graves,  and 
orders  that  it  be  sold,  so  that  the  right  to  seize  and  sell  the 
land  is  expressly  adjudicated.  We  think  it  very  doubtful 
whether  in  any  case  a  devisee,  who  has  received  land  under 
the  will  of  a  deceased  person,  can  successfully  claim  a  right 
to  have  it  exempted  from  sale  on  an  execution  issued  on  a 
judgment  rendered  in  favor  of  a  person  to  whom  the  testator 
was  indebted ;  but,  however  this  may  be,  we  are  quite  clear 
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that  land  can  not  be  claimed  as  exempt,  where,  as  here,  there 
is  a  decree  specifically  declaring  it  to  bo  subject  to  a  lien,  and 
where  the  decree  can  only  be  effectually  executed  by  a  sale 
of  the  property.  * 

This  case  falls  within  the  principle  declared  in  State^  ex  rel., 
V.  Manly y  15  Ind.  8,  where  it  was  said  u  "  The  order  for  the  sale 
of  the  property  was  a  final  judgment,  beyond  which  the  of- 
ficer was  not  required  to  look;  and  behind  which  the  relator 
could  not  go,  in  order  to  assert  his  right  to  claim  the  property 
as  exempt  from  sale."  ^Speaking  of  a  similar  case,  the  court 
said :  "  The  judgment  against  the  property  is  a  judgment  in 
remy  and  is  as  conclusive  as  a  judgment  against  the  person." 
Perkins  v.  Bragg,  29  Ind.  507.  This  doctrine  is  approved  in 
Haas  V.  Shaw,  91  |Ind.  384  (46  Am.  R.  607),  and  a  like 
ruling  was  made  in  Baneord  v.  Parker,  65  Pa.  St.  336. 

Judgment  affirmed. 

Filed  March  30, 1886. 
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1^   130  Vendor's  Lien. — Amgnment  of  Sherds  Certificale  o/Sale,—Brcmi9&ory  NoU. — 

|l(M~i2b  ^'  ^^^  ^^^^  ^^  ^'f  ^^^  executed  a  mortgage  to  secure  part  of  the  pur- 

j«l«l_^  chafie-price.   Upon  foreclosure  rfnd  sale,  L.  purchased  the  land,  and,  be- 

fore the  expiration  of  the  year  for  redemption,  assigned  her  certificate  of 
purchase  to  B.,  who,  in  part  payment  therefor,  executed  her  promissory 
note,  stipulating  therein  that  it  was  given  for  '^  purchase-money  for  real 
estate.''  In  a  suit  by  L.  on  the  note,  B.  being  in  possession  of  the  land 
under  her  sheriff's  deed ; 
JETe/d,  that  a  vendor's  lien  may  be  declared  and  enforced  for  the  amount 

due  on  such  note. 
Same. — A  vendor's  lien  results  from  the  transactions  between  the  parties^ 
and  is  manifested  by  all  the  circumstances  attending  each  particular 
case,  and  if,  upon  lookinj?  through  the  transaction,  it  appears  that  the 
debt  is  in  fact  part  of  the  purchase-price  of  land  acquired  in  the  trans- 
action out  of  which  the  debt  arose,  no  other  obstacle  intervening,  a  lien 
will  be  declared  upon  the  land  in  favor  of  the  person  to  whom  the  debt 
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isdae,  notwithstanding  the  fact  that  the  technical  relation  of  vendor 
and  vendee  did  not  exist  ^ 

From  the  Slarion  Superior  Court. 

H.  Dailei/,  for  appellant.  « 

R.  E.  Smithy  for  appellee. 

Mitchell,  J. — Hester  A.  Lewis  conveyed  a  tract  of  land 
in  Marion  county  to  Gottfried  Muhlman,  and  to  secure  part 
of  the  purchase-price  took  a  mortgaged  Subsequently  she 
obtained  a  decree  of  foreclosure,  ^nd  upon  a  sale  of  the 
land  made  in  pursuance  of  the  decree,  she  became  the  pur- 
chaser, and  received  from  the  sheriff  a  certificate  of  purchase, 
in  due  form.  Before  the  period  for  redemption  expired,  she 
sold  and  assigned  the  certificate,  and  all  her  rights  tl^ereunder, 
to  Lucy  B.  Barrett,  who  paid  part  of  the  consideration  for 
the  assignment  in  cash,  and  for  the  residue  executed  her 
promissory  note,  due  in  two  years.  It  was  stipulated  in  the 
note  that  it  was  given  for  "purchase-money  for  real  estate." 

At  the  expiration  of  the  year  for  redemption,  which  was 
about  four  months  after  taking  the  assignment,  Mrs.  Barrett 
received  a  sheriff's  deed  upon  the  certificate,  and  went  into 
possession  of,  and  has  ever  since  continued  to  own,  the  land. 

The  note  given  in  part  .payment  for  the  assignment  of  Jthe 
certificate  remaining  unpaid,  suit  was  brought  by  Mrs.  Lewis 
to  enforce  a  vendor's  lien  upon  the  land.  Upon  a  special 
finding  of  facts,  of  which  theforegoing  is  the  substance,  the 
superior  court  at  special  term  stated  conclusions  of  law,  upon 
which  a  decree  was  given  declaring  and  enforcing  a  vendor's 
lien  for  the  amount  due  upon  the  note.  This  judgment  was 
affirmed  upon  appeal  to  the  general  term,  and  the  sole  ques- 
tion here  is  whether,  upon  the  transaction  stated  in  the  spe- 
cial findings,  a  vendor^s  lien  resulted  ? 

The  lien  w^hich  arises  in  favor  of  the  vendor  of  land,  or  of 
the  person  to  whom  purchase-money  is  due,  is  peculiarly  of 
equitable  cognizance.  Equity  has  regard  in  such  cases  as  in 
others,  for  the  substance,  and  not  the  mere  form,  of  the  trans- 
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action.  Disregarding  form,  a  court  of  equity  will  not  per- 
mit substantial  equities,  which  are  clearly  established,  to  be 
defeated  by  the  interposition  of  merely  nominal  or  technical 
distinctions.  If,  upon  looking  through  the  transaction,  it 
appears  that  a  debt  is  in  fact  part  of  the  purchase-price  of 
land  acquired  in  the  transaction  out  of  which  the  debt  arose, 
no  other  obstacle  intervening,  a  lien  will  be  declared  upon 
the  land  so  acquired,  in  favor  of  the  person  to  whom  such 
debt  is  due.  This  is  clearly  the  result  of  the  well  considered 
case  of  Dwenger  v.  Branigany  96  Ind.  221,  and  the  authorities 
there  cited. 

It  is  elaborately  argued  that  a  certificate  of  purchase  vests 
no  title  to  the  land  in  the  holder,  and  that  the  transfer  of  the 
certificate  did  not  create  the  relation  of  vendor  and  vendee 
between  the  assignor  and  assignee.  It  may  be  conceded  that 
the  certificate  of  purchase  did  not  of  itself  vest  the  holder 
with  a  legal  title,  and  that  the  assignor  was  not,  by  the  fact 
of  assigning  the  certificate,  technically  a  grantor.  It  was  not 
necessary  that  the  plaintiff  should  have  been  the  holder  of 
the  legal  title,  or  that  she  should  have  been  nominally  the 
grantor,  in  order  that  a  lien  in  her  favor  might  be  declared. 
There  would  be  force  in  the  argument  of  ap[>ellant,  if,  in  order 
that  an  equitable  lien  might  have  arisen  out  of  the  transac- 
tion, it  was  requisite  that  the  technical  relation  of  vendor  and 
vendee  should  have  existed. 

It  has  been  repeatedly  held  that  the  existence  of  this  rela- 
tion does  not  determine  whether  or  not  an  equitable  lien  may 
be  declared.  Johjis  v.  Seivell,  33  Ind.  1 ;  Fleece  v.  (yRear,  83 
Ind.  200;  Dwenger  v.  Branigan^  supra;  Carey  v.  Boyle,  53 
Wis.  574;  Jones  v.  Parker,  51  Wis.  218;  Kaiser  v.  Lembeck, 
65  Iowa,  244;  Curtis  v.  Root,  20  111.  518. 

In  the  case  before  us  the  appellee  sold  and  conveyed  her 
land,  receiving  as  security  for  part  of  the  purchase-price  a 
mortgage  from  the  purchaser.  The  foreclosure  of  the  mort- 
gage and  sale  resulted  in  investing  her  with  a  certificate  of 
purchase.     The  assignment  of  this  certificate  was  the  only 
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possible  method  by  which  the  right  of  the  holder  in  the  land 
could  be  transferred.  This  resulted,  as  it  was  evidently  con- 
templated  it  would,  in  investing  the  appellant  with  all  the 
title  which  the  appellee  had  in  the  first  instance  to  the  land. 
The  note  stipulated  on  its  face  that  it  was  given  for  part  of 
tbe  purchase-price  of  real  estate.  This  is  persuasive  of  the 
understanding  of  the  parties  at  the  time.  It  was  according 
to  the  fact,  as  events  proved.  It  is  the  unpaid  purchase- 
money  which  creates  the  lien,  and  it  is  of  no  consequence  to 
whom  the  money  is  due,  so  that  it  can  be  regarded  in  equity 
as  purchase-money. 

The  lien  results  from  the  transactions  between  the  parties, 
and  is  manifested  by  all  the  circumstances  attending  each  par- 
ticular case.  Boyd  V.  Jackson,  82  Ind.  525 ;  Nichols  v.  Glover, 
41  Ind.  24. 

Under  the  circumstances  of  this  case,  it  was  correctly  de- 
clared that  a  lien  arose.  The  judgment  is  therefore  affirmed, 
with  costs. 

Filed  April  2,  1886. 


No.  12,414. 

Walter  v.  Hartwig  et  al. 

Ikjtjkction. — Caneeliation  of  Instrument  Illegally  Recoided, — Removal  of  Qoud 
on  TUie^—The  owner  of  real  estate  may  maintain  an  action  to  cancel  the 
record  of  an  agreement,  not  acknowledged  and  not  entitled  to  be  recorded^ 
which  casts  a  cloud  on  his  title,  and  to  enjoin  the  person  so  causing  it 
to  be  recorded  from  setting  up  any  claim  to  the  real  estate. 

QuiETmo  TiTJj^— Executory  Contract, — Performance, — Answer. — To  a  com- 
plaint by  the  owner  of  real  estate  to  cancel  the  record  of  an  instrument 
casting  a  cloud  upbn  his  title,  an  answer  which,  after  admitting  that 
said  instrument  was  not  entitled  to  be  recorded,  alleges  that  the  plain- 
tiff had  full  knowledge  of  defendant's  rights  when  the  real  estate  was 
conveyed  to  him,  and  that  defendant  was  ready  to  fulfil  his  part  of  the 
contract  contained  in  said  instrument,  but  which  fails  to  aver  that  he 
did  perform  it,  is  insufficient. 
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Same. —  Vendor  cmd  Purchaser, — Notice,— Where  it  affirmatively  appears 
that  one  of  the  parties  to  an  executory  contract  for  the  sale  of  real  es- 
tate can  not  perform  his  part  of  the  contract,  he  can  not  prevent  the 
sale  and  conveyance  of  the  real  estate  to  one  who  has  knowledge  of 
such  contract. 

Contract. — May  be  Valid  though  not  Entiikd  to  Record.— An  instrument 
or  agreement  may  b&  valid  between  the  parties  and  those  having  actual 
notice,  though  not  entitled  to  be  admitted  to  record. 

Same. — Actual  Notice  of  Recorded  InstrumeiU. — An  instrument,  not  entitled 
to  go  upon  record,  is  not  constructive  notice  although  recorded ;  but  to 
one  who  has  actually  seen  it  of  record  it  will  constitute  notice. 

From  the  Allen  Superior  Court. 

T.  E.  Elliaony  for  appellant. 

R,  S.  Robertson  and  /.  B»  Harper ^  for  appellees. 

Elliott,  J. — The  appellee  Hartwig  alleges  in  the  first  par- 
agraph of  his  complaint,  that  he  is  the  owner  of  the  real 
estate  therein  described;  that  the  appellant  has  caused  to.be 
recorded  an  agreement  executed  to  liim  by  Mary  Beurp.t  and 
John  B.  Beuret,  wherein  they  agreed,  in  consideration  of  the 
promise  of  the  appellant  to  do  certain  acts,  tP  convey  to  him 
the  real  estate ;  that  the  agreement  was  not  acknowledged  and 
was  not  entitled  to  be  recorded,  and  that  it  clouds  the  appel- 
lee's title. 

The  second  paragraph  of  the  complaint  alleges  the  same 
facts  as  the  first,  and,  in  addition,  avers  that  the  appellant  did 
not  perform  the  acts  which  he  undertook  to  perform.  Prayer 
that  the  record  of  the  instrument  be  cancelled,  and  that  the 
appellant  be  enjoined  from  setting  up  any  claim  to  the  real 
estate. 

We  think  that  the  complaint  is  good.  The  appellant  dis- 
obeyed the  positive  command  of  the  law  in  causing  the  in- 
strument to  be  placed  on  record,  and  the  appellee  certainly 
has  aright  to  havL*  the  illegal  act  annulled.  A  void  act  may 
..create  such  a  cloud  upon  an  owner's  title  as  to  entitle  him  to 
relief,  so  that,  although  the  recording  was  void,  the  appellee 
has  a  right  to  have  the  record  cleared  of  all  embarrassing  en- 
tries.   Bishop  V.  Moorman^  98  Ind.  1  (49  Am.  R.  731),  and 
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HQthorities  cited ;  Petry  y.  Ambrosfiery  100  Ind,  510;  Thomas 
V.  Simmona,  103  Ind.  538,  p.  545 ;  Hobba  v.  Boardy  etc.,  103 
Ind.  575. 

The  answer  sets  forth  the  instrument  set  out  in  the  com- 
plaint, and  alleges  that  at  the  time  it  was  executed  Mary 
Beuret  was  the  owner  of  the  real  estate ;  that  at  all  times  the 
defendant  "has  been  ready  to  fulfil  his  part  of  said  contract; 
that  he  prepared  the  petition  as  stipulated  in  said  contract 
and  would  long  ago  have  presented  the  same  to  the  common 
council  had  not  the  said  Beurets  requested  him  to  defer  the 
same  until  the  latter  part  of  the  present  September  in  the 
present  season,  when  they  expected  to  have  the  means  nec- 
essary to  pay  the  costs  thereof;  that  the  plaintiff,  conspiring 
with  the  Beurets  and  others  to  cheat  and  defraud  this  de- 
fendant, and  with  full  knowledge  and  actual  notice  of  said 
contract  and  the  defendant's  rights  tliereunder,  which  notice 
he  had  prior  to  the  purchase  of  said  property,  prevailed  upon 
the  said  Beurets  to  violate  their  contract  with  this  defendant 
and  coTwey  the  property  to  him/'  The  contract  referred  to 
in  the  pleadings  reads  thus : 

"  It  is  hereby  agreed  by  and  between  Mary  Harriet  Beuret 
and  John  B.  Beuret,  her  husband,  of  Fort  Wayne,  Allen 
county,  and  State  of  Indiana,  party  of  the  first  part,  and 
Charles  W.  Walter,  also  of  said  county  and  State^  party  of 
the  second  part, 

"Witnesseth:  That  for  and  in  consideration  of  the  con- 
veyance by  said  party  of  the  second  part,  to  said  party  of  the 
first  part,  lot  46  in  Levi  M.  Jones'  subdivision  of  the  south 
ten  (10)  acres  east  of  Spy  Run  avenue,  lot  one  (1)  Wells'  pre- 
emption, in  township  30  north,  of  range  12  east,  2d  P.  M., 
and  assuming  to  pay  five  hundred  dollars  ($500)  of  a  certain 
mortgage  held  by  Caroline  Stafford,  on  lot  25,  Hanna's  ad- 
dition to  said  city,  now  owned  by  said  parties  of  the  first 
part;  and  the  further  consideration  of  the  services  of  said 
party  of  the  second  part  in  procuring  and  petitioning  the 
council  of  said  city  to  close  the  alley  between  said  lot  25, 
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Hanna's  addition^  and  lot  24  in  the  same  addition,  the  said 
parties  of  the  first  part  agree  to  convey,  by  good  and  suflS- 
cient  deed,  thirty-five  feet  (35)  off  of  the  west  side  of  said 
lot  25,  Hanna's  addition  to  said  city.  They,  the  said  first 
parties,  further  agree  to  furnish  said  second  party  an  abstract 
of  title  to  said  lot  25." 

The  answer  is  bad.  It  assumes  to  be  an  affirmative  plea, 
confessing  and  avoiding  the  plaintiff's  cause  of  action,  but  it 
confesses  without  avoiding.  It  admits  that  the  instrument 
was  not  entitled  to  be  recorded,  and  thus  concedes  a  prima 
facie  cause  of  action ;  this  prima  foGie  cause  of  action  it 
does  not  avoid,  because  it  fails  to  aver  that  the  defendant  did 
perform  the  acts  which  he  undertook  to  perform.  It  is  true 
that  the  answer  avers  that  he  was  ready  to  fulfil  his  part  of 
the  contract,  but  it  does  not  aver  that  he  did  perform  it^ 
For  anything  that  appears,  the  contract  may  yet  be  unper- 
formed on  his  part.  In  such  a  case  as  this,  where  the  rights 
of  a  thii*d  party  have  intervened,  it  is  necessary  for  the  de- 
fendant to  show  such  an  equity  as  will  defeat  that  party's 
right  to  have  his  title  cleared  of  clouds. 

The  counter-claim  sets  forth  the  same  contract  as  that  re- 
ferred to  in  the  complaint  and  answer,  and  avers  "  That  im- 
mediately after  the  execution  of  said  contract,  he  prepared  a 
petition  to  the  common  council  of  said  city,  praying  for  the 
vacation  and  closing  of  said  alley ;  that  he  requested  other 
parties  interested  to  sign  the  same ;  that  they  refused  so  to 
do  till  the  month  of  September,  1884,  which  fact  he  reported 
to  said  Beurets,  and  the  presenting  of  said  petition  to  said 
common  council  was,  at  their  request  and  because  of  the  re- 
fusal of  said  parties  to  sign,  postponed  till  October,  1884. 
And  he  further  avers  that  with  full  knowledge  and  actual  no- 
tice of  this  cross  complainant's  rights  and  of  said  contract,  the 
said  Hartwig,  confederating  and  conspiring  with  others,  and 
with  said  Beurets,  entered  in  some  agreement  in  fraud  of  cross 
complainant's  rights,  by  which  said  Beurets  conveyed  said  lot 
25  to  said  Hartwig  on  the  26th  day  of  August,  1884.  And  he 
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further  says  that  he  thereupon  had  executed  a  good  and  suffi- 
cient warranty  deed  of  said  lot  46,  in  said  Levi  M.  Jones'  sub- 
division, to  said  Beurets,  sufficient  to  convey  the  same  to  them 
as  in  said  contract  provided,  and  offered  by  a  written  agree- 
ment in  writing  to  assume  and  pay  said  sum  of  $500  of  said 
Stafford  mortgage,  with  interest  thereon  at  the  same  rate  pro- 
vided in  said  mortgage,  or  to  pay  said  sum  in  cash,  with  in- 
terest thereon  at  the  same  rate  from  said  13th  of  March,  1884. 
That  he  offered  to  deliver  such  a  deed  and  assume  or  pay  said 
sum  as  above  to  said  Hartwig  on  the  13th  day  of  September, 
1884,  and  said  Hartwig  refused  to  accept  the  same,  and  de- 
nied this  plaintiff's  rights  in  said  property  under  said  con- 
tract, and  refused  to  execute  to  this  plaintiff  any  conveyance 
of  said  west  thirty-five  feet  of  said  lot  25  if  he  should  com- 
ply with  his  part  of  said  contract,  or  to  convey  the  same  as 
said  Beurets  were  in  duty  bound  to  do.  And  he  further  says 
that  when,  on  the  18th  of  September,  1884,  he  tendered  said 
deed  and  promised  to  assume  said  mortgage  or  pay  said  sum 
of  money  to  said  Beurets,  they  declined  and  refused  to  carry 
out  said  contract  as  agreed  by  them.  And  he  further  avers 
that  said  Beurets  have  at  no  time  offered  to  rescind  said  con- 
tract, or  made  any  demand  of  this  plaintiff  to  comply  with 
the  same,  nor  have  they  at  any  time  prepared  and  shown,  or 
offered  to  show,  this  plaintiff  an  abstract  of  the  title  to  said 
lot  25,  nor  have  they  in  any  manner  offered  to  comply  with 
said  contract.  And  this  plaintiff  now  brings  into  court  said 
deed  of  said  lot  46  and  his  said  written  promise  to  assume 
said  mortgage  to  said  Caroline  Stafford.'^ 

We  do  not  agree  with  appellee's  counsel  that  the  instru- 
ment executed  by  Mary  and  John  B.  Beuret  is  void,  for  we 
do  not  understand  that  an  instrument  is  without  effect  unless 
it  is  recorded.  On  the  contrary,  we  think  it  well  settled  that 
an  instrument  may  be  valid  between  the  parties  and  those 
having  actual  notice,  although  it  is  not  entitled  to  be  admitted 
to  record. 

We  agree  with  appellee's  counsel  that  an  instrument,  not 
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entitled  to  go  upon  record,  is  not  constructive  notice  although 
recorded.  Reeves  v.  Hayes,  95  Ind.  521,  p.  531 ;  Waikins  v. 
Brunt,  53  Ind.  208 ;  Taylor  v.  Giy  of  FoH  Wayne,  47  Ind. 
274 ;  Kennedy  v.  Shaw,  38  Ind.  474 ;  Lockwood  v.  Slevin, 
26  Ind.  124 ;  Deming  v.  State,  ex  rel.,  23  Ind.  416 ;  Reed  v. 
Coale,  4  Ind.  283. 

But  we  do  not  agree  that  such  an  instrument  may  not  im- 
part actual  notice  to  one  who  has  seen  it  of  record,  for  the 
law  is  that  if  the  purchaser  does  actually  see  the  instrument 
of  record,  it  constitutes  notice.  Musick  v.  Barney,  49  Mo. 
458 ;  Hastings  v.  GMer,  24  N.  H.  481 ;  Gilbert  v.  Jess,  31 
Wis.  110;  Musgrove  v.  Bonser,  5  Oregon,  313  (20  Am.  R. 
737).  It  is  difficult  to  inutgine  any  reason 'why  this  should 
not  be  the  law,  since  it  is  immaterial  where  the  purchaser 
sees  the  instrument,  whether  on  the  record  or  elsewhere. 

We  regard  the  counter-claim  as  bad,  for  the  reason  that  it 
does  not  show  that  the  appellant  had  performed  his  part  of 
the  contract.  He  undertook  to  procure  the  vacation  of  an 
alley,  and  this,  as  the  answer  discloses,  he  failed  to  do,  for  it 
apjiears,  not  only  that  he  did  not  secure  the  vacation,  but  that 
he  can  not  do  so,  for  the  reason  that  some  of  the  adjacent 
property-owners  have  refused  to  consent  to  such  vacation. 
As  it  affirmatively  appears  that  they  have  actually  refused  to 
consent,  it  can  not  be  presumed  that  they  will  ever  consent. 
The  appellant  is,  therefore,  not  in  a  situation  to  prevent  the 
appellee's  grantors  from  disposing  of  their  property.  It  would 
be  unjust  to  permit  a  purchaser  under  an  executory  contract 
to  tie  up  the  right  of  disposition,  when  he  is  himself  unable  to 
perform  his  part  of  the  contract. 

The  epithets  cast  into  the  counter-claim  are  mere  empty 
words,  adding  no  strength  to  the  pleading.  Epithets  can  not 
.supply  the  place  of  facts. 

Judgment  affirmed. 

Filed  April  2,  1886. 
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Town.— iWcr  to  Purehaae  Fire  Engines. — Amendment  aj  Charter, — A  town, 
int'orporated  by  a  special  act  of  the  Legislature,  prior  to  the  Constitution 
of  1851,  had  power  under  its  charter  to  purchase  fire  engines,  but  upon 
amendment  of  the  charter  by  the  Legislature  of  1873,  such  power  was 
omitted. 

BMf  that,  notwithstanding  such  omission,  the  town  possesses  inherent 
power  to  purchase  such  engines  for  the  protection  of  the  property  of  its 
citizens  from  fire. 

•  •  • 

From  the  Wells  Circuit  Court. 

/.  8.  Dailey  syid  L.  Mock,  for  appellants. 
R,  8.  Tdylor,  for  appellees. 

HowK,  fj. — In  this  case,  each  of  the  appellants  demurred  * 
to  the  complaint  pf  the  appellees,  the  plaintiffs  below,  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  These  demurrers  were  overruled  by  the 
coart,  and  to  this  ruling  the  appellants  excepted,  and,  having 
refused  to  plead  further,  it  was  adjudged  and  decreed  by  the 
court  that  they'  be  perpetually  enjoined,  as  prayed  for  in  aj)- 
pellees^  complaint. 

In  this  court,  the  only  errors  assigned  by  appellants  are 
such  as  call  in  question  the  sufficiency  of  the  facts  stated  in 
appellees'  complaint  to  constitute  a  cause  of  action. 

The  suit  was  commenced  on  the  6th  day  of  February, 
1880.  In  their  complaint,  appellees,  John  Studabaker,  George 
Arnold,  Benjamin  F.  Wiley  and  Henry  O.  Arnold,  alleged 
that  they,  each  and  all,  were  citizens  said  taxpayers  of  the 
corporation  of  Blufflon,  in  Wells  county,  in  this  State,  and 
largely  interested  in  its  welfare  and  prosperity;  that  such 
corporation  of  Blufifton  was  a  municipal  corporation,  cre- 
ated under  a  special  act  of  the  Legislature  of  this  State,  ap- 
proved February  12th,  1851,  as  amended  by  an  act  of  the 
liCgislature  of  this  State,  approved  February  15th,  1878^  as 
Vol.  106.— 9 
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found  on  page  31,  et  seq,,  of  the  acts  of  1873;  that  appellant 
Smith  was  the  mayor,  and  appellants  Thoma,  Tribolet, 
Shelly  and  Deam  were  the  councilmen,  and  appellant  Mil- 
ler was  the  clerk,  and  appellant  Sturgis  was  the  treasurer  of 
such  corporation  of  Bluffton ;  that  such  corporation  by  its 
council  had  ordered  from  the  Consolidated  Fire  Extinguisher 
Company,  of  Pittsburgh,  Pa.,  and  Chicago,  111.,  and  were 
about  to  purchase,  two  chemical  engine  fire  extinguishers  for 
the  use  of  such  corporation,  without  any  authority  or  war- 
rant in  law ;  that  by  such  unlawful  act  of  the  council  of  the 
corporation  of  Blufllon,  the  taxpayers  thereof  were  about  to 
be  involved  in  great  expense,  to  wit,  in  the  sum  of  $1,600, 
that  being  the  alleged  price  of  such  chemical  engine  fire 
extinguishers ;  that  the  corporation  of  Blufllon  had  no  au- 
thority, under  its  charter  as  amended,  to  purchase  such  an  arti- 
cle for  its  use ;  and  that  the  corporation,  by  its  council  and 
other  officers,  were  about  to  issue  orders,  warrants  or  bonds^ 
in  payment  for  such  chemical  engine  fire  extinguishers,  un- 
less they  were  at  once  restrained  and  enjoined  from  such 
unlawful  proceeding.     Wherefore,  etc. 

The  town  of  Bluffton,  in  Wells  county,  was  incorporated 
by  and  under  a  special  act  of  the  General  Assembly  of  this 
State.  The  act  is  entitled,  "An  act  to  incorporate  the  town 
of  Blufllon,  in  Wells  county,  Indiana,"  was  approved  on  the 
12th  day  of  February,  1851,  and,  by  its  express  terms,  was 
**  in  force  from  and  after  its  passage."  The  act  contained 
fifteen  sections.  In  section  1,  it  was  enacted  that  the  in- 
habitants of  certain  described  territory,  in  Wells  countv,  and 
of  all  other  additions  to  the  town  of  Bluffton,  after  a  proper 
plat  of  the  same  had  been  recorded  in  the  recorder's  office, 
"are  hereby  created  a  body  corporate  and  politic,  by  the 
name  and  style  (for  corporation  purposes)  of  the  ^  Corpora- 
tion of  Blufllon,'  and  by  that  name  shall  be  capable  of  suing 
and  being  sued,  contracting  and  being  contracted  with,  plead- 
ing and  being  impleaded,  answering  and  being  answered 
unto,  in  all  courts  and  places,  either  in  law  or  equity,  and  in 
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all  places  whatsoever."  In  section  8  of  such  act,  it  was  pro- 
vided as  follows :  "  The  council  of  the  corporation  of  BlufF- 
ton  shall  have  power  to  sink  wells  for  the  accommodation  of 
the  public,  to  purchase  fire  engines,  and  to  erect  a  scale  or 
scales,  (if  necessary)  to  determine  the  weight  of  hay,  etc. ;  to 
prevent  the  erection  of  nuisances,  and  remove  the  same ;  to 
regulate  and  govern  the  markets,  and  generally  to  enforce  by 
penalties,  the  observance  of  all  laws  and  ordinances  relative 
to  police,  health,  accommodation  and  government  of  said 
incorporated  town." 

Nearly  nine  months  after  the  town  of  Blufififcon  was  so  in- 
corporated under  such  special  act  or  charter,  to  wit,  on  the 
1st  day  of  November,  1851,  the  Constitution  of  this  State, 
of  1851,  took  effect  and  became,  and,  with  some  amendments 
not  material  to  the  questions  in  this  case,  has  since  continued 
to  be,  the  organic  or  fundamental  law  of  this  State.  Under 
this  Constitution,  and  since  it  took  effect  as  aforesaid,  the 
General  Assembly  has  had  no  power  or  authority  to  enact 
such  a  law  as  the  above  entitled  act  for  the  incorporation  of 
the  town  of  Bluflfton.  For,  in  section  13,  of  article  11,  of 
the  State  Constitution  of  1851,  it  is  expressly  declared  that 
"Corporations,  other  than  banking,  shall  not  be  created  by 
special  act,  but  may  be  formed  under  general  laws." 

But,  in  the  fourth  clause  of  the  schedule  or  ordinance, 
which  is  embraced  in  and  forms  a  part  of  the  State  Consti- 
tution of  1851,  it  is  ordained  as  follows:  "All' acts  of  in- 
corporation for  municipal  purposes  shall  continue  in  force 
under  this  Constitution  until  such  time  as  the  General  As- 
sembly shall,  in  its  discretion,  modify  or  repeal  the  same." 
Under  this  clause  of  the  Constitution  of  1851,  the  above 
entitled  act  for  the  incorporation  of  the  town  of  Blufllon, 
just  as  it  was  enacted,  was  certainly  continued  in  full  force 
after  such  Constitution  took  effect  as  aforesaid.  In  and  by 
such  clause  of  such  Constitution,  full  and  express  power  and 
authority  were  conferred  upon  the  General  Assembly  to 
either  "  modify  or  repeal "  all  such  acts  of  incorporation,  for 
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municipal  purposes,  as  were  in  force  at  the  taking  effect  of 
such  Constitution. 

Assuming  to  act  under  the  power  and  authority  thus  con- 
ferred, as  we  may  well  suppose,  the  General  Assembly  enacted 
the  act  amending  the  act  of  February  12th,  1851,  incorpo- 
rating the  town  of  Blufflon,  referred  to  in  appellees'  com- 
plaint. This  amendatory  act  was  approved  on  the  15th  day 
of  February,  1873,  and,  by  its  title  and  terms,  purported  to 
amend  the  first  thirteen  sections  of  the  original  act.  The 
constitutionality  and  validity  of  this  amendatory  act  is  in  no 
manner  called  in  question  in  the  case  in  hand,  and,  therefore, 
this  question  will  not  be  considered.  The  original  section  8, 
heretofore  copied  in  this  opinion,  was  and  is  amended  by  add- 
ing thereto  a  number  of  new  provisions,  and  by  omitting  the 
express  power  "  to  purchase  fire  engines."  This  omitted 
power  is  now  nowhere  expressed  in  the  charter  of  the  corpo- 
ration of  Bluffion,  as  amended.  It  is  contended  on  behalf 
of  the  appellees,  that  this  omission  of  the  express  power  to 
purchase  fire  engines,  from  the  charter  as  amended,  shows  an 

unmistakable  intention,'*  on  the  part  of  the  Legislature, 

to  deny  the  corporation  of  Bluffion  the  power  to  purchase 
a  fire  engine."  Appellees'  counsel  says :  "  The  power  to  pur- 
chase a  fire  engine  having  been  once  expressly  given  and  then 
as  expressly  taken  away,  does  not  now  exist  in  the  corpora- 
tion of  Bluffion." 

This  is  hardly  a  correct  statement,  as  it  seems  to  us,  of  what 
is  shown  in  the  original  charter  of  the  corporation  of  Bluff- 
ton,  and  in  the  amended  sections  of  such  charter,  in  relation 
to  the  power  of  the  corporation  to  purchase  a  fire  engine.  It 
is  true,  no  doubt,  that  such  power  was  expressly  given  in  the 
original  section  8  of  the  original  charter,  but  we  have  failed 
to  find  that  such  power  was  expressly  taken  away,  either  by 
section  8  as  amended,  or  by  any  other  amended  section.  The 
most  that  can  be  correctly  said  on  this  point  is  that  by  the 
omission  of  such  express  power  from  section  8  as  amended, 
the  original  section  8  was  that  far  forth  impliedly  repealed  bv 
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such  amended  section.  A  repeal  by  implication  of  a  power 
previously  granted  can  hardly  be  called  an  express  taking 
away  of  such  power;  although  the  effect  of  such  implied  re- 
peal would  virtually  be  the  same  as  if  the  power  had  been 
expressly  taken  away,  in  any  case  where  the  express  grant  is 
necessary  to  the  existence  of  the  power. 

The  power  to  purchase  fire  engines  by  an  incorporated  city 
or  town  does  not,  however,  of  necessity,  depend  upon  the 
question  whether  the  charter  of  such  city  or  town  has,  or  has 
not,  expressly  granted  such  power.  In  1  Dillon  Munic.  Corp. 
(3d  ed.),  p.  171,  section  143,  the  learned  author  says :  ^'  The 
prevention  of  damage  by  fire  is  usually  an  object  within  the 
scope  of  municipal   authority,  either  by   express  grant   or 
by  the  power,  in  a  chartered  town  or  city,  to  make  police  reg- 
ulations or  needful  by-laws,  and  for  this  purpose  it  may 
regulate  the  mode  and  removal  of  ashes.     And  where  the 
town  or  municipal  body  has  such  power,  it  is  authorized  to 
appropriate  money  for  the  purchase  of  engines,  or  for  the  re- 
pair thereof,  if  to  be  used  for  the  purpose  of  extinguishing 
fires  therein;  and  this,  whether  they  belong  to  the  corpora- 
tion or  were   purchased   by  private   subscription."     So,  in 
Clark  V.  City  of  South  Bend,  85  Ind.  276  (44  Am.  R.  13),  the 
court  said:    "A  municipal  corporation  has  such   powers  as 
are  expressly  granted,  and  also  such  implied  or  incidental 
ones  as  are  necessary  to  carry  into  effect  the  express  powers 
and  effectuate  the  object  of  the  corporate  existence.     It  was 
long  ago  declared  that  the  power  to  prevent  danger  from  fire 
is  an  incidental  one,  belonging  to  all   municipal   corpora- 
tions."    So,  also,  in  Baumgartner  v.  Hasty,  100  Ind.  575  (50 
Am.  R.  830),  the  court  said:     "The  rule  has  always  been 
that  a  municipal  corporation  has  the  inherent  power  to  enact 
ordinances  for  the  protection  of  the  property  of  its  citizens 
against  fire.   *  *  *    The  exercise  of  such  a  power  is  not  the 
exercise  of  a  new  power,  nor  of  one  not  connected  with  the 
purposes  for  which  public  corporations  are  organized ;  on  the 
contrary,  it  is  the  exercise  of  a  power  long  possessed  by  mu- 
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nicipal  corporations  and  closely  connected  with  the  purposes 
for  which  such  corporations  are  organized/' 

We  conclude,  therefore,  in  the  case  under  consideration, 
that,  notwithstanding  the  omission  of  the  power  "  to  purchase 
fire  engines"  from  the  amended  charter  of  the  town  of  BluflF- 
ton,  such  inherent  power  to  purchase  such  engines,  for  the 
protection  of  the  property  of  its  citizens  from  injury  or  de- 
struction by  fire,  did  and  does  now  exist  in  the  corporation 
of  Blufflton. 

In  the  conclusion  of  his  argument  appellees'  counsel  further 
says :  "  If  any  such  power  to  purchase  a  fire  engine  could  be 
based  on  implication,  it  must  conform  to  and  rest  on  usage, 
and  would  not  extend  to  the  purchase  of  novel  and  experi- 
mental machines,  such  as  are  described  in  the  complaint."  In 
answer  to  this  position  of  counsel  it  will  suffice  to  say  that, 
in  their  complaint,  the  appellees  rested  their  claim  to  the 
equitable  relief  prayed  for,  upon  the  single  ground  that  the 
appellants  had  ordered,  and  were  about  to  purchase,  the  fire 
extinguishers,  "  without  any  authority  or  warrant  in  law." 
They  did  not  allege  that  the  fire  extinguishers  were  such  as 
were  not  in  general  use,  or  were  incapable  from  any  cause  of 
affording  ample  protection  to  the  property  of  citizens  of 
Bluffton  from  loss  or  damage  by  fire ;  nor  did  they  allege 
that  such  fire  extinguishers  were  "  novel  and  experimental 
machines,"  or  that  they  were  worth  any  less  than  the  alleged 
contract  price,  or  that  appellants  did  not  have  the  money  in 
hand  to  pay  for  the  machines  on  delivery,  or  that  there  was 
any  fraud  whatever  in  the  transaction.  In  this  state  of  the 
record  it  is  absolutely  certain,  we  think,  that  the  last  position 
of  appellees'  counsel  is  wholly  untenable,  and  can  not  be  sus- 
tained. 

We  are  of  opinion,  therefore,  that  appellees'  complaint 
herein  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  appellants'  demurrer  thereto  ought  to  have 
been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
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maDded,  with  instructions  to  sustain  the  demurrer  to  the  com- 
plaint, and  for  further  proceedings  not  inconsistent  with  this 
opinion. 
FUed  April  1,  1886. 


No.  12,454. 

BiPus  V.  Deer. 

Exemption  fbom  Ezecution.— HbuseAo^er. —  Widower. — A  widower  who, 
after  his  wife's  death,  continues  to  occupy  the  same  property,  the  legal 
title  to  which  is  in  his  daughter,  he  paying  no  consideration  for  the  use 
of  the  premises  except  by  way  of  taxes  and  improvements,  and  who 
contributes  to  the  Hying  expenses  of  his  daughter's  family  who  have 
oome  to  reside  with  him  at  his  request,  although  neither  they  nor  others 
are  dependent  upon  him  for  support,  is  a  householder  within  the  mean- 
ing of  the  law  providing  for  exemption  from  execution. 

Pboceedings  Supplementary  to  Execution.—  Witnesses, — The  judgment 
plaintiflT,  in  a  proceeding  supplementary  to  execution,  is  not  concluded 
by  the  testimony  of  the  judgment  debtor,  given  upon  his  examination, 
but  he  may  examine  other  witnesses. 

From  the  Parke  Circuit  Court. 

V,  Carter,  8.  D,  Puett  and  H,  E.  Hadley,  for  appellant. 

ZoLLABS,  J. — This  is  a  proceeding  supplementary  to  exe- 
cution, prosecuted  by  appellant  against  appellee.  The  exe- 
cution was  levied  upon  property.  Appellee  filed  a  schedule 
and  claimed  it  as  exempt  from  execution.  The  court  below 
held  that  he  was  entitled  to  it,  as  thus  claimed.  Appellant 
contends  that  the  court  erred  in  so  holding,  because,  as  he 
claims,  appellee  was  not,  and  is  not  a  householder. 

The  evidence,  briefly,  is  as  follows:  Appellee's  wife,  who 
owned  the  household  goods  and  furniture,  died  intestate,  a 
*^hort  time  before  the  execution  was  levied.  For  more  than 
thirty  years,  appellee  and  his  wife  lived  in  the  house  where 
he  now  resides.     Thev  had  but  one  child — a  dausrhter — who 
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full  power  to  enforce  all  orders  and  decrees  in  the  premises, 
by  attachment  or  otherwise.  These  sections  are  the  same  as 
sections  519,  523  and  524  of  the  code  of  1852,  2  R.  S.  1876, 
p.  230;  and  in  the  code  of  1881,  as  in  the  code  of  1852,  they 
follow  the  subdivision,  "  Proceedings  supplementary  to  exe- 
cution.^' 2  R.  S.  1876,  p.  228;  Acts  1881,  p.  345.  These 
several  sections,  it  thus  and  otherwise  appears,  are  a  part  of 
the  same  statute,  upon  the  same  subject.  The  section  in  re- 
lation to  the  examination  of  witnesses,  other  than  the  judg- 
ment debtor,  applies  whether  the  proceeding  is  instituted 
under  section  815,  816  or  819.  Prior  to  the  code  of  1881  it 
was  frequently  held,  that  in  such  a  proceeding,  under  the  code 
of  1852,  issues  of  fact  might  be  formed,  a  trial  by  jury  might 
be  h^  as  a  matter  of  right,  witnesses  might  be  heard,  and 
that  the  application  or  affidavit  by  the  plaintiff  might  be 
tested  by  demurrer.  Toledo,  etc.,  R.  W.  Co,  v.  Howfs,  68  Ind. 
458;  McMahan  v.  Works,  72  Ind.  19;  Dillman  v.  DiUman, 
90  Ind.  585. 

Section  525,  code  of  1852,  provided  that  "Costs  shall  be 
awarded  and  taxed  in  this  proceeding  as  in  other  cases." 

Section  822,  R.  S.  1881,  re-enacts  the  above  section,  and 
adds  thereto,  "and  all  proceedings  under  this  act,  after  the 
order  has  been  made  requiring  parties  to  appear  and  answer, 
shall  be  summary,  without  further  pleadings,  upon  the  oral 
examination  and  testimony  of  parties  and  witnesses.  But 
the  sufficiency  of  the  order  and  of  the  affidavit  first  filed 
by  the  plaintiff  may  be  tested  by  demurrer  or  motion  to  dis- 
miss or  strike  out  the  same." 

This  addition  constitutes  the  only  difference  betw^een  the 
statute  of  1852  and  that  of  1881,  and  that  change,  so  far  as 
is  material  to  the  case  before  us,  consists  in  dispensing  with 
pleadings  subsequent  to  the  order  requiring  the  defendant  to 
appear  and  answer. 

It  is  very  certain,  we  think,  that  section  822  does  not,  and 
was  not  intended  to,  conclude  the  plaintiff  by  the  testimony 
of  the  judgment  debtor  in  his  examination.     It  w^as  not  in- 
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tended  to,  nor  does  it,  deprive  or  abridge  the  right  of  the 
plaintiff  to  examine  other  witnesses,  as  that  right  is  given  by 
section  820,  supra.  Indeed,  section  822  recognizes  the  right 
to  examine  other  witnesses. 

Upon  the  question  of  the  proper  construction  of  the  stat- 
ute and  the  effect  of  section  822,  see  the  cases  of  Burhett  v. 
Holman,  104  Ind.  6,  Burhett  v.  Bowen^  104  Ind.-  184,  and 
Buiner  v.  Bowser,  supra. 

The  judgment  is  reversed,  at  appellee's  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  sustain 
appellant's  motion  for  a  new  trial,  and  to  proceed  in  accord- 
ance with  this  opinion. 

Filed  March  30, 1886. 


^ 


No.  12,978. 

The  State  v.  Rice.  |]g^ 

Criminal  Law. — Desertion  of  Wife. — Indictment, — An  indictment  under 
section  2133,  K.  S.  1881,  charging  a  husband  with  deserting  his  wife 
"without  making  provision  for  her  comfortable  support,"  instead  of 
leaving  her  without  provision  for  comfortable  support,  as  provided  by 
the  statute,  is  bad  on  motion  to  quash. 

Same.— )VA«ii  Desertion  not  Crimincd. — Under  such  section,  where  the  wife 
or  children  are,  at  the  time  of  the  desertion,  left  with  a  comfortable 
support,  whether  provided  bj  the  husband,  or  possessed  in  the  right  of 
the  wife  or  children,  the  desertion  is  not  criminal 

From  the  Warrick  Circuit  Court. 

W,  A.  Land,  Prosecuting  Attorney,  for  the  State. 
J.  B,  Handy,  C.  W.  Armstrong  and  /.  B.  Oockrum,  for  ap- 
pellee. 

MrrcHELL,  J. — The  State  brings  this  appeal,  and  asks  the 
reversal  of  a  ruling  of  the  court  below,  in  sustaining  a  mo- 
tion to  qnash  an  indictment. 

It  is  charged  in  the  indictment,  that  Isaac  Rice,  on  a  date 
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mentioned,  unlawfully,  and  without  cause,  deserted  his  wife 
Mary  £.  Rice,  without  making  provision  for  her  comfortable 
support,  contrary  to  the  form  of  the  statute. 

Section  2133,  R.  S.  1881,  enacts  as  follows:  "  Whoever, 
without  cause,  deserts  his  wife,  child,  or  children,  and  leaves 
such  wife  or  child  or  children  a  charge  upon  any  of  the 
counties  of  this  State,  or  without  provision  for  comfortable 
support,  shall  be  fined,''  etc. 

The  charge  is  that  the  defendant,  without  cause,  deserted 
his  wife  ^'  without  making  provision  for  her  comfortable 
support.''  On  behalf  of  the  defendant,  it  is  contended  that 
the  crime  consists  in  the  causeless  desertion  of  a  wife  by  a 
husband,  the  wife  being  at  the  time  without  provision  for 
comfortable  support.  Accordingly,  it  is  argued  that  if  the 
wife  had  at  the  time  she  was  deserted  sufficient  provision  for 
her  comfortable  support,  it  was  no  offence  within  the  statute 
that  the  husband  deserted  her  without  making  such  provi- 
sion. This  is  the  view  upon  which  the  court  sustained  the 
motion  to  quash.  We  think  it  was  correct.  The  penalty  of 
the  statute  is  denounced  against  the  husband  or  father  who, 
without  cause,  deserts  and  leaves  his  wife,  child  or  children, 
without  provision  for  comfortable  support.  Where,  how- 
ever, the  wife,  child  or  children  are,  at  the  time  of  such  de- 
sertion, left  with  a  comfortable  support,  whether  such  pro- 
vision was  made  by  the  husband  or  father,  or  is  possessed  in 
the  right  of  the  wife,  child  or  children,  the  desertion  is  not 
criminal  within  the  statute.  If  it  were  otherwise,  a  worthless 
husband  might  be  fined  for  deserting  his  wife,  even  though 
she  possessed  a  fortune  amply  sufficient  for  her  support. 

The  offence  should  have  been  charged  in  the  language  of 
the  statute.  As  charged,  it  nevertheless  remained  open  to 
inference  that  the  wife  may  have  been  left  with  abundant 
provision  for  her  comfortable  support,  although  such  pro- 
vision was  not  made  by  the  husband. 

The  judgment  is  affirmed. 

Filed  April  1,  1886. 
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Jaqua  v.  The  Cokdesman  and  Egan  Company. 

?LEADiSQ,—AeeaunL — Omission  of  Averment  thai  Dtbi  is  Due, — A  complaint 
on  accoant  for  work  and  labor  performed  at  the  request  of  the  defend- 
ant, which  charges  that  the  defendant  is  indebted  to  the  plaintiff,  but 
omits  to  allege  that  the  debt  is  due  and  unpaid,  is  good. 

Instruction  to  Juby. — Failure  to  Give  in  Writing  Upon  Bequest, — Supreme 
Court — I^-aetiee, — A  failure  of  the  trial  court  to  instruct  the  jury  in 
writing  upon  request  of  the  appellee,  is  not  available  to  the  appellant 
for  a  reversal  of  the  judgment. 

&AKE.^Eieeption8  to  Instructions  in  Motion  for  New  TriaL — Exceptions  to  in- 
stnictions,  made  for  the  first  time  in  the  motion  for  a  new  trial,  are  too 
late  to  be  available. 

From  the  Jay  Circuit  Court. 

D,  T.  Taylor,  J,  M.  Smith  and  T.  Bailey,  for  appellant. 
/.  W.  Headington,  J.  J";  M,  LaFollette  and  J,  F.  LaFollette^ 
for  appellee. 

Elliott,  J. — A  complaint  on  account  for  work  and  labor 
performed  at  the  request  of  the  defendant,  which  charges  that 
the  defendant  is  indebted  to  the  plaintiff,  but  omits  to  allege 
that  the  debt  is  due  and  unpaid,  is  good.  Pittshurghy  etc,  R.  W. 
Cb.  V.  Thomburgh,  98  Ind.  201 ;  Hartlqp  v.  Cole,  94  Ind.  513; 
Heshion  v.  Julian,  82  Ind.  576 ;  Mayes  v.  Goldamith^  58  Ind.  94. 

The  appellee  requested  the  court  to  instruct  in  writing,  but 
the  appellant  did  not,  and  the  court  gave  an  oral  instruction. 
The  appellant  can  not  have  a  judgment  of  reversal  on  the 
ground  that  the  court  denied  his  adversary's  request.  Thomp- 
son Charging  the  Jury,  sections  106,  107 ;  Colwmbus,  etc.,  R. 
W.  Co.  y.  Powell,  40  Ind.  37, 

Id  the  present  instance  the  appellee,  by  the  request  for  a 
further  instruction,  practically  withdrew  the  request  to  in- 
struct in  writing,  so  that  there  was  really  no  ruling  upon  the 
request  of  which  even  the  appellee  could  rightfully  complain. 

Exceptions  to  instructions  made  for  the  first  time  in  the 
motion  for  a  new  trial  are  too  late  to  be  available. 

Judgment  affirmed. 

Filed  April  1, 1886. 
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CJoNDiT,  Executor,  t?.  Winslow  et  al. 

Decedents'  Estates. — Executor. — DUigeTice  in  Collecting  Indebtedness, — lAa- 
bility, — An  executor,  who  is  indebted  to  the  estate  of  his  testator,  and 
fails  to  paj  such  indebtedness,  when  solvent,  becomes  chargeable  there- 
with in  his  account  with  his  trust,  notwithstanding  that  he  may  after- 
wards and  before  final  settlement  become  insolvent. 

Same. — C.  was  indebted  to  the  estate  of  W.,  of  which  he  was  executor. 
Such  indebtedness  was  represented  by  a  promissory  note  executed  by  C. 
who,  as  executor,  and  being  then  solvent,  placed  credits  on  the  note  in- 
dicating the  full  payment  thereof,  but  really  paid  nothing  thereon.  He 
afterwards  on  final  settlement  claimed  credit  for  the  amounts  so  cred- 
ited on  the  note,  representing  that  the  same  was  a  mistake  on  his  part, 
and  that  he  had,  since  that  time,  become  insolvent. 

Heldy  that  he  was  not  entitled  to  such  credits,  but  was  chargeable  with  the 
full  amount  of  such  indebtedness,  in  his  account  with  his  trust,  and,  as 
such  executor,  liable  therefor. 

From  the  Marion  Circuit  Court. 

A.  P.  Stanton  and  /.  E,  Scott,  for  appollant. 
E.  A,  Brovrn  and  L.  M,  Harvey^  for  appellees. 

HowK,  J. — On  the  13th  day  of  December,  1884,  appellant, 
John  D.  Condit,  executor  of  the  last  will  of  Alonzo  B.  Wins- 
low, deceased,  presented  to  and  filed  in  the  court  below  his 
final  settlement  report,  duly  verified,  with  accompanying 
vouchers,  for  the  approval  and  confirmation  of  the  court. 
Thereafter,  on  the  27th  day  of  May,  1885,  proof  was  made 
to  the  satisfaction  of  the  court,  that  notice  of  the  pendency 
of  such  report,  and  of  the  time  set  for  the  hearing  thereof, 
had  been  given  as  required  by  law ;  and  thereupon  the  ap- 
pellees, as  the  heirs  at  law  of  such  testator,  appeared  and 
filed  in  open  court  their  exceptions  in  writing  to  the  appel- 
lant's final  settlement  report.  On  the  same  day  the  matters 
arising  under  the  appellant's  final  report,  and  appellees'  writ- 
ten exceptions  thereto,  were  submitted  to  the  court  for  trial 
and  determination ;  and  the  court,  having  heard  the  matters 
aforesaid,  and  the  evidence  adduced  by  the  parties,  sustained 
certain  of  the  exceptions  and  refused  to  allow  appellant  cer- 
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tain  credits  claimed  by  him,  and  ordered  that  he  be  held 
chargeable,  as  executor,  with  the  sum  of  |1,586.75,  that  he 
be  not  discharged  from  the  duties  of  his  trust,  and  that  the 
estate  of  his  testator  be  not  closed  and  settled,  to  all  which 
rulings  and  orders  appellant  at  the  time  excepted.  His  mo- 
tion for  a  new  trial  was  overruled  by  the  court,  and  to  this 
ruling  he  excepted  and  filed  his  bill  of  exceptions,  and  ap- 
pealed to  this  court. 

Appellant  has  assigned  here  a  number  of  errors,  but  an  ex- 
amination of  the  record  has  led  us  to  the  conclusion  that  the 
only  questions  we  are  required  to  consider  and  decide  prop- 
erly arise  under  the  alleged  error  of  the  court  in  overruling 
appellant's  motion  for  a  new  trial.  In  his  final  report,  as  ex- 
ecutor, appellant  claimed  that  he  was  entitled  to  certain  spec- 
ified credits  in  his  account  with  his  trust.  The  court  refused 
to  approve  or  allow  the  credits  thas  claimed,  and  charged  the 
appellant,  as  executor,  with  the  amount  of  such  credits.  The 
question  for  our  decision,  and  the  only  question,  may  be  thus 
stated :  Upon  the  evidence  appearing  in  the  record,  and  the 
law  applicable  thereto,  was  appellant  entitled  to  the  credits, 
claimed  by  him  as  executor,  in  his  account  with  his  trust? 

It  may  be  noted  in  limine,  that  the  only  evidence  adduced 
upon  the  trial,  as  shown  by  the  bill  of  exceptions,  was  the 
appellant's  final  settlement  report,  duly  verified  by  him,  in 
the  matter  of  his  testator's  estate,  and  his  oral  testimony  to 
the  effect  that  he  was  the  executor  of  such  estate,  and  that 
the  report  filed  by  him  for  final  settlement  was  true,  and  the 
fects  therein  stated  were  correctly  stated  and  were  true. 

It  was  shown  by  appellant's  final  report  that  a  very  large 
portion  of  his  testator's  estate,  wherewith  he  was  chargeable 
as  executor,  consisted  of  a  promissory  note  for  J2,000,  dated 
January  31st,  1874,  executed  by  the  appellant,  Condit,  and 
payable  one  day  after  date  to  the  order  of  his  testator,  Alonzo 
B.  Winslow,  then  in  full  life,  with  ten  per  cent,  interest  until 
paid.  The  record  does  not  clearly  disclose  the  date  of  Wins- 
loVs  death,  but  it  would  seem  that  a  payment  of  J722.03, 
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on  the  principal  of  the  note,  was  made  on  June  9th,  1875,  to 
Winslow  in  his  lifetime.  Two  subsequent  payments  appear 
to  have  been  made  on  the  note  to  appellant,  as  executor,  both 
on  August  15th,  1879,  one  for  ?534.63,  "  interest  in  full  to 
date,"  and  the  other  for  $1,277.97,  "  balance  due  in  full  on 
the  within  note."  With  reference  to  the  two  sums  of  money 
last  mentioned,  the  appellant  in  his  final  report  says :  "  They 
were  never  actually  paid,  although  endorsements  to  that  ef- 
fect have  been  made  on  such  note.  These  endorsements  were 
made  on  the  note,  in  preparation  for  a  report  to  the  court  in 
partial  settlement  of  such  estate,  and  the  interest  was  charged 
.against  me  in  report  No.  2.  It  was  my  expectation,  at  the 
time  report  No.  2  was  filed,  to  be  able  to  make  a  final  settle- 
ment of  such  estate  within  a  short  time,  and  I  was  then  in 
such  pecuniary  circumstances  that  I  could,  when  necessary 
and  upon  short  notice,  procure  such  sums  of  money  as  would 
be  required  to  pay  such  note,  and  make  final  settlement  of 
such  estate.  I,  therefore,  at  the  time  of  preparing  such  re- 
port No.  2,  credited  the  note  with  the  balance  of  the  princi- 
pal then  due,  and  with  the  interest  to  that  date,  and  charged 
myself  with  the  interest  in  such  report,  deeming  it  of  little 
xjonsequence  (having  then  no  thought  of  insolvency),  whether 
my  liability  to  the  estate  remained  upon  the  note  or  upon  the 
amount  charged  against  me  in  my  report." 

The  theory  of  appellant  and  his  counsel  manifestly  is  that 
appellant  is  entitled  to  the  cancellation  of  his  receipts,  en- 
dorsed on  the  note,  because  he,  as  an  individual,  never  paid  to 
himself,  as  executor,  the  sums  of  money  expressed  in  such 
receipts ;  and  that  then  he,  as  executor,  could  return  his  note, 
as  an  individual,  to  the  court  as  an  insolvent  and  uhcollecti- 
ble  asset,  and  lawfully  claim  and  obtain  a  credit  in  his  account 
with  his  trust  for  the  balance  then  appearing  to  be  due,  of 
principal  and  interest  on  such  note.  Appellant's  counsel 
further  claim  that  the  action  of  the  executor  in  charging 
himself  in  his  report  No.  2  with  interest  received,  when  no 
interest  was  in  fact  paid,  was  such  a  mistake  on  his  part  as 
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the  court  could  and  ought  to' correct.     On  the  other  hand, 
appellees^  counsel  vigorously  insist  that  appellant  is  estopped 
by  his  receipts  endorsed  on  the  note  to  deny  the  payment  of 
the  money  to  him,  in  his  representative  character.     We  need 
not  stop  to  inquire  whether  or  not  this  insistence  of  counsel 
is  strictly  correct ;  because,  upon  appellant's  own  statements 
heretofore  quoted  in  this  opinion,  by  his  failure  to  use  due 
diligence  in  collecting  the  money  due  on  the  note  when  he 
was  solvent  and  could,  "upon  short  notice,  procure  such 
sums  of  money  as  would  be  required  to  pay  such  note,"  he 
became  and  was  as  much  chargeable,  in  his  account  with  his 
trust,  with  the  whole  amount  due  on  the  note,  of  principal 
and  interest,  as  he  would  have  been  if  the  money  had  been 
paid  to  him,  as  executor,  in  actual  cash.     In  Miller  v.  Steele, 
64  Ind.  79,  the  court  said :  "  The  law  demands  of  an  execu- 
tor or  administrator  diligence  in  the  discharge  of  the  duties 
of  his  trust.  *  *  *  If  the  executor  or  administrator  is  lenient 
or  indulgent  to  the  debtors  of  his  decedent,  and  forbears  to 
sue  them,  he  acts  at  his  peril  and  incurs  a  personal  liability, 
which  may  result  in  serious  loss." 

Section  2299,  R.  S.  1881,  requires  that  "  Every  executor  and 
administrator  shall  proceed  with  diligence  to  collect  the  debts 
and  demands  due  the  estate  of  the  deceased ; "  and  in  the 
ttird  clause  of  section  2458,  R.  S.  1881,  it  is  provided  that 
any  executor  or  administrator  may  be  sued  on  his  bond  by 
any  creditor,  heir,  legatee,  or  surviving  or  succeeding  ex- 
ecutor or  administrator,  co-executor  or  co-administrator,  of 
the  same  estate,  for  "  failure  to  use  due  diligence  in  collect- 
ing claims  due  the  estate."  So  that  we  are  clearly  of  the 
opinion  that  upon  his  own  statements,  as  set  forth  in  his  final 
report,  appellant  became  and  was  liable,  immediately  upon 
his  qualification  as  such  executor,  to  account  at  once  to  the 
oourt  for  the  amount  then  due  on  his  note  to  his  testator,  as 
80  much  money  then  in  his  haiids,  as  executor,  to  be  admin- 
istered. The  note  was  then  past  due,  and,  of  course,  it  be- 
VoL.  106.— 10 
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came  and  was  the  daty  of  appellant,  as  executor,  to  charge 
himself  at  once,  in  his  account  with  his  trust,  with  the  amount 
then  due  on  his  note,  as  so  much  money  then  in  his  hands  be- 
longing to  his  testator's  estate. 

It  follows,  of  necessity,  from  what  we  have  said,  that  the 
court  committed  no  error  in  any  of  its  rulings  against  the 
appellant  or  of  which  he  has  any  right  to  complain. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  25, 1886. 


No.  12,095. 

The  City  of  Logansport  v.  Humphrey. 

Supreme  Court. —  iVoefiee. — Law  qf  Com. —  FUadirig, — A  judgment  prcK 
nounced  on  appeal  becomes,  as  to  all  points  directly  decided,  the  law  of 
the  case  throughout  all  its  subsequent  stages,  and  the  effect  of  this  rule 
can  not  be  evaded  by  making  immaterial  amendments  to  a  pleading 
held  bad  by  the  Supreme  Court. 

From  the  Cass  Circuit  Court. 

J.  C  Nelson  and  D.  C.  Justicey  for  appellant. 

8.  T,  McConnell  and  D.  B,  Mo  Connelly  for  appellee. 

Elliott,  J. — This  case  is  here  for  the  second  time,  City 
of  Logansport  v.  Humphrey,  84  Ind.  467.  On  the  return  of 
the  case  into  the  trial  court,  upon  a  judgment  of  reversal,  the 
appellee  made  some  amendments  to  his  complaint,  and  that 
court  overruled  a  demurrer  addressed  to  it  by  the  appellant. 

We  are  not  aided  by  a  brief  from  the  appellee,  and  our 
unaided  investigation  has  not  enabled  us  to  find  any  substan- 
tial difference  between  the  present  complaint  and  the  one 
presented  to  us  on  the  former  appeal.  The  slight  amend- 
ments made  to  it  have  not  materially  changed  its  character, 
and  it  is  substantially  the  same  complaint  held  bad  when 
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the  case  was  here  the  first  time.  Our  conclusion  is^  that  the 
former  judgment  requires  us  to  declare  the  complaint  bad. 

It  is  a  familiar  rule  that  a  judgment  pronounced  on  appeal 
becomes,  as  to  all  points  directly  decided,  the  law  of  the  case 
throughout  all  its  subsequent  stages.  The  effect  of  this  rule 
can  not  be  evaded  by  making  amendments  to  a  pleading  held 
bad,  which  do  not  substantially  change  its  character. 

The  decision  on  the  former  appeal  requires  that  the  judg- 
ment be  reversed. 

FUed  April  3, 1886. 


No.  12,047. 
KiTTS  ET  AL.  V.  WiLLSON  ET  AL. 
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Real  Estate. — Action  to  Quiet  Title. — Pleading, — In  an  action  to  quiet 
title,  it  is  not  necessary  that  the  complaint  should  aver  in  terms  that  ioo   147 

the  defendant's  claim  of  title  is  adverse  to  the  title  of  plaintiff,  if  the  |^^.^ 

facts  pleaded  show  that  such  claim  is  inconsistent  therewith. 

Same.-— Artitiovi. — Right  to  Trial  by  Jury. — The  partition  of  real  estate  was 
not  a  matter  of  exclusively  equitable  jurisdiction  in  this  State  prior  to 
June  18th,  1852,  nor  is  it  a  subject  of  exclusive  equitable  jurisdiction 
within  the  general  principles  governing.proceedings  in  chancery ;  and  in 
an  action  for  partition  a  trial  by  jury  may  be  demanded. 

From  the  Ripley  Circuit  Court. 

E.  P.  Ferris,  W.  W.  Spencer  and  /.  8.  Ferris,  for  appellants. 
/.  G.  Berkshire,  for  appellees. 

NiBLACK^  C.  J. — Complaint  by  Sarah  Kitts  charging  that, 
on  the  13th  day  of  January,  1864,  David  H.  Kitts,  her  late 
husband,  was  the  owner  of  certain  particularly  described  real 
estate,  consisting  of  two  tracts  of  land  in  Ripley  county ;  that 
on  that  day  he  and  the  plaintiff,  who  was  then  his  wife,  by  a 
warranty  deed  in  form,  mortgaged  said  lands  to  James  H. 
Cravens  to  secure  the  paymeqt  of  a  sum  of  money ;  that,  on 
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the  31st  day  of  October,  1 873,  Cravens  conveyed  these  lands 
to  William  D.  Willson  by  warranty  deed,  in  consideration  of 
the  sum  of  $3,000,  of  which  $2,000  remains  unpaid ;  that; 
on  the  13th  day  of  January,  1874,  the  latter  conveyed  one- 
fourth  of  the  same  lands  to  Thomas  E.  Willson ;  that  the 
Willsons  purchased  with  full  knowledge  of  all  the  facts ;  that 
David  H.  Kitts  continued  in  possession  until  1868,  when  he 
removed  west;  that  he  returned  in  1871,  and  resumed  pos- 
session in  which  he  continued  until  his  death,  which  occur- 
red on  the  14th  day  of  October,  1873;  that  his  femily  con- 
tinued in  possession  until  the  2d  day  of  February,  1875, 
when  they  were  evicted  by  Cfravens;  that  David  H.  Kitts 
died  intestate,  leaving  the  plaintiff  as  his  widow,  and  James 
B.  Kitts  as  his  surviving  child,  and  John  S.  Preble  his  son- 
in-law,  and  Lou  Preble,  John  W.  Preble,  Helena  B.  Preble, 
David  E.  Preble,  Benjamin  F.  Preble,  Minnie  Preble  and 
Laura  Preble,  children  of  Sarah  E.  Preble,  his  deceased 
daughter,  as  his  only  heirs  at  law  surviving  him;  that  in  ad- 
dition to  the  one-third  part  which  had  descended  to  her  from 
her  husband,  the  plaintiff  had  inherited  two  undivided  sixth 
parts  of  said  lands  from  t^vo  deceased  children.  Wherefore 
the  plaintiff  demanded  that  partition  be  made  of  the  lands 
in  question,  setting  off  one-half  in  value  to  her,  and  that  her 
title  be  quieted.  Some  additional  averments  were  contained 
in  a  second  as  well  as  a  third  paragraph  of  the  complaint. 

Issue  being  joined  upon  the  complaint,  the  Willsons  filed 
a  cross  complaint,  in  two  paragraphs,  against  the  plaintiffs 
and  their  co-defendants. 

The  first  paragraph  averred  the  conveyance  of  the  lands 
by  the  plaintiff  and  her  late  husband,  to  Cravens;  that  the 
conveyance  was  in  consideration  of  the  sum  of  $1,200  and 
the  assumption  by  Cravens  of  the  school  fund  mortgage  on 
one  of  the  tracts  of  land  for  $139;  that  Cravens  conveyed 
the  lands  to  William  D.  Willson  by  warranty  deed  in  con- 
sideration of  the  sum  of  $2,500;  that  the  latter  conveyed  a 
one-fourth  interest  in  the  lands  to  Thomas  E.  Willson  in 
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consideration  of  $800;  that  in  consequence  the  cross  com- 
plainaots  owned  the  lands  in  fee  simple;  that  the  plaintiff 
had  given  out  in  speeches  that  the  conveyance  by  her  and 
her  late  husband  to  Cravens  was  only  a  mortgage^  and  that 
the  cross  complainants  had  purchased  with  knowledge  of  all 
the  facts;  that  the  plaintiffs  had  commenced  an  action  for  the 
recovery  of  an  interest  in  the  lands^  based  upon  that  pre- 
tended state  of  facts ;  that  these^  speeches  and  proceedings 
had  cast  a  cloud  upon  the  title  of  the  cross  complainants 
which  they  demanded  should  be  removed^  and  their  title 
thereby  quieted. 

No  question  arises  here  upon  the  second  paragraph  of  the 
cross  complaint.    It  need  not,  therefore,  be  further  noticed. 

A  demurrer  being  first  overruled  to  the  cross  complaint, 
issue  was  also  joined  upon  it,  and  when  the  cause  was  called 
for  trial,  Sarah  Kitts,  the  plaintiff  in  the  original  complaint, 
demanded  that  a  jury  be  impanelled  to  try  the  issues  formed 
between  the  parties  respectively,  but  that  demand  was  re- 
fiised,  and  the  circuit  court  proceeded  to  try  the  cause  with- 
out a  jury.  After  hearing  the  evidence,  that  court  made  a 
finding  in  favor  of  the  Willsons  upon  the  first  paragraph  of 
their  cross  complaint,  and  rendered  judgment  thereon  quiet- 
ing their  title  to  the  lands  in  controversy  as  against  all  the 
other  parties  to  the  proceeding. 

It  is  first  claimed  that  the  circuit  court  ought  to  have  sus- 
tained the  demurrer  to  the  first  paragraph  of  the  cross  com- 
plaint for  its  failure  to  aver  that  the  claim  of  title,  set  up  by 
the  widow  and  heirs  of  David  H.  Kitts,  was  adverse  to  the 
title  of  the  cross  complainants.  As  has  been  seen,  the  para- 
graph did  not  aver  in  terms  that  the  claim  of  title  so  set  up 
was  adverse  to  the  title  of  the  cross  complainants,  but  the  ob- 
vious inference  from  the  facts  alleged  was  that  the  claim  of 
title  in  question  was  inconsistent  with,  and  hence  adverse  to^ 
the  claim  asserted  by  the  cross  complainants,  and  that  made 
the  paragraph,  in  respect  to  the  adverse  nature  of  the  claim. 
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sufficient  upon  demurrer.  Second  NaiH  Bank  v.  Corey ,  94 
Ind.  467. 

It  is  next  claimed  that  the  circuit  court  erred  in  refusing 
to  impanel  a  jury  to  try  the  issues  formed  in  the  cause. 

The  Revised  Statutes  of  1843,  p.  811,  section  114,  pro- 
vided that  '^All  persons  holding  lands  as  joint  tenants  or 
tenants  in  common,  may  be  compelled  to  divide  the  same 
either  by  writ  of  partition  at  common  law  or  by  proceedings 
in  chancery,  or  in  the  manner  provided  in  this  article,"  the 
latter  clause  having  reference  to  certain  statutory  proceedings 
for  partition  authorized  by  the  article  of  the  statute,  of  which 
such  section  114  was  the  first  section.  This  provision  on  the 
subject  of  the  partition  of  real  estate  was  in  force  when  the 
present  constitution  of  the  State  was  adopted,  and  continued 
in  force  until  it  was  superseded  by  the  code  of  1852.  The 
partition  of  real  estate  was  not,  therefore,  a  matter  of  ex- 
clusively equitable  jurisdiction  in  this  State  prior  to  the  18th 
day  of  June,  1852,  within  the  meaning  of  section  409  of  the 
code  of  1881.  Nor  is  it  a  subject  of  exclusive  equitable  ju- 
risdiction within  the  general  principles  governing  proceed- 
ings in  chancery. 

The  common  law  writ  of  partition  is  very  ancient,  and  so, 
also,  is  the  jurisdiction  of  courts  of  equity  in  cases  of  parti- 
tion, a  bill  for  that  purpose  having  been  brought  as  early  as 
the  reign  of  Queen  Elizabeth.  5  Wait's  Actions  and  De- 
fences, 82.  Story,  in  his  work  on  Equity  Jurisprudence, 
says :  "  That  the  writ  of  partition  is  a  very  ancient  course  of 
proceeding  at  the  common  Isrw  is  not  doubted.  But  it  by  no 
means  follows  that  the  courts  of  common  law  had  an  exclu- 
sive jurisdiction  over  the  subject  of  partition.'*  See  sections 
646,  647,  et  seq. 

Pomeroy,  in  his  work  on  the  same  subject,  in  referring  to 
cases  in  which  courts  of  law  and  courts  of  equity  have  concur- 
rent jurisdiction,  includes  suits  for  partition  as  belonging  to 
that  class  of  cases*     See  sections  174,  185. 
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It  follows,  therefore,  that  from  the  earliest  period  in  which 
we  find  precedents  on  the  subject,  the  courts  of  law  and  the 
courts  of  chancery  have  had,  and  except  where  otherwise  ex> 
pressly  provided  still  have,  concurrent  jurisdiction  in  suits 
for  partition,  and  that  hence  such  suits  have  not  been,  and  are 
oot  now,  the  subjects  of  exclusive  equitable  jurisdiction.  Al- 
though this  proceeding  was  primarily  a  suit  for  partition,  it 
was  also  in  some  of  its  features  an  action  to  quiet  title,  and 
it  was  especially  so  in  this  latter  respect,  so  far  as  it  rested 
upon  the  cross  complaint.  We  have  held  that  in  an  action 
to  quiet  title  a  trial  by  jury  may  be  demanded,  upon  the 
ground  that  the  relief  sought  in  such  a  case  is  not  within  the 
exclusive  jurisdiction  of  the  court,  in  the  exercise  of  its  chan* 
eery  power.  Trittipo  v.  Morgan^  99  Ind.  269.  There  was, 
consequently,  nothing  in  the  proceeding  which  involved  any 
controlling  matter  of  exclusively  equitable  jurisdiction.  It 
further  follows  that  the  circuit  court  erred  in  refusing  to  im- 
panel a  jury  to  try  the  cause. 

As  having  some  relation  to  the  manner  in  which  particular 
causes  must  be  tried,  see  the  cases  of  Hendricks  v.  Frank,  86 
Ind.  278 ;  Evans  v.  NealiSj  87  Ind.  262 ;  Chufier  v.  Ruck- 
man,  89  Ind.  65 ;  Helm  v.  First  NaiH  Bank,  91  Ind.  44 ;  An- 
derson  v.  Caldwell,  91  Ind.  451  (46  Am.  R.  613);  Oarmichael 
V.  Adams,  91  Ind.  526;  Lake  Erie,  etc.,  R.  W.  Co.  v.  Griffin, 
92  Ind.  487 ;  Pence  v.  Garrison,  93  Ind.  345 ;  Israel  v.  Jack- 
son, 93  Ind.  543 ;  Edwards  v.  Dykeman,  95  Ind.  509 ;  Redinbo 
V.  Frdz,  99  Ind.  458 ;  Roxd  v.  King,  103  Ind.  555. 

Cross  error  is  assigned  upon  the  alleged  insufficiency  of 
the  complaint,  but  no  argument  has  been  submitted  in  sup- 
port of  that  allegation  of  error,  and  we  have  not  in  conse- 
quence considered  the  question  of  the  sufficiency  of  the  com- 
plaint. Besides,  the  judgment  appealed  from  in  this  case 
rests  entirely  upon  the  cross  complaint,  as  a  pleading  distinct 
from  and  independent  of  the  complaint.  Some  light  may  be 
thrown,  however,  upon  the  question  of  the  sufficiency  of  the 
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complaint  by  a  reference  to  the  case  of  Cravens  v.  Kitis,  64 
Ind.  581. 

The  judgment  is  reversed  with  <  costs,  and  the  cause  re- 
manded for  a  new  trial. 

Filed  March  2, 1886 ;  petition  for  a  reiiearing  overruled  June  17,  1886. 
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No.  12,482. 

Robinson  et  al.  t?.  Anderson  et  al. 

Principal  and  Agent.—  Surrender  6y  Affent  of  Notes  Due  Principal  for 
Notes  Payable  to  Self. — Where  an  agent,  with  mere  authority  to  sell  ma- 
chines and  take  notes  payable  to  his  principal  in  settlement,  and  to  col- 
lect such  notes  as  may  be  sent  to  him  for  collection,  surrenders  to  the 
maker,  before  they  are  due,  without  the  consent  of  his  principal,  notes 
belonging  and  payable  to  the  latter,  and  receives  therefor  notes  of  like 
amount,  maturing  at  the  same  dates,  payable  to  himself,  the  principal 
is  not  bound  by  the  transaction,  and  may  recover  on  the  original  notes. 

Bill  of  Exceptions. — Delay  in  Signing  and  /Y/tn^.— Where  a  bill  of  ex- 
ceptions is  presented  to  the  judge  within  the  time  allowed  for  filing  the 
same,  but  it  is  signed  after  the  time  has  expired  and  is  filed  yet  some 
days  later,  there  is  a  substantial  compliance  with  section  629,  R.  S.  1881. 

From  the  Fulton  Circuit  Court. 

•7.  S.  Slick  and  B.  D,  Crawford,  for  appellants. 

•  O.  W.  Ilolman,  J.  Rowley  and  M.  Baker ,  for  appellees. 

Mitchell,  J. — This  appeal  is  from  a  judgment  rendered 
on  the  26th  day  of  February,  1885.  The  record  entry  of 
that  date  shows  that  a  motion  for  a  new  trial,  filed  by  the 
plaintiff,  was  overruled  and  an  exception  taken  to  the  ruling. 
Sixty  days  time  in  which  to  file  bills  of  exception  was  al- 
lowed. On  the  27th  day  of  the  ensuing  April,  a  bill  of  ex- 
ceptions containing  the  evidence  and  instructions  of  the  court 
was  presented  to  the  judge.  It  was  signed  on  the  29th  day 
of  April,  and  filed  on  the  6th  day  of  May,  1885.  The  date 
of  presentation  is  stated  in  the  bill. 
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Whether  there  is  any  question  in  the  record  for  decision 
depends  upon  whether  the  bill  of  exceptions  so  presented, 
signed  and  filed,  was  a  compliance  with  section  629,  B.  S. 
1881.  This  section  requires  that  a  party  objecting  to  a  de- 
cision of  the  court "  must,  within  such  time  as  may  be  allowed, 
present  to  the  judge  a  proper  bill  of  exceptions,  which,  if 
true,  he  shall  promptly  sign  and  cause  it  to  be  filed  in  the 
cause;  if  not  true,  the  judge  shall  correct,  sign,  and  cause  it 
to  be  filed  without  delay.  *  *  *  Delay  of  the  judge  in 
signing  and  filing  the  same  shall  not  deprive  the  party  ob- 
jecting of  the  benefit  thereof." 

Prior  to  the  revision  of  1881,  bills  of  exception,  to  be 
available,  must  have  been  signed  and  filed  within  the  time 
allowed  by  the  court.  This  resulted  in  many  instances  in 
great  inconvenience  and  embarrassment,  both  to  the  judge 
and  counsel,  and  occasionally  in  depriving  a  party  of  his  ob- 
jection. It  was  the  manifest  purpose  of  the  section  as  revised 
to  obviate  this  result.  Accordingly,  it  was  provided  that  if 
a  proper  bill  of  exceptions  is  presented  to  the  judge  within 
the  time  allowed,  his  delay  in  signing  and  causing  it  to  be 
filed  shall  not  deprive  the  party  of  its  benefit.  Q'eamer  v. 
Sirp,  91  Ind.  366 ;  Hamm  v.  Romine,  98  Ind.  77. 

In  LaRose  v.  Logansport  NaiU  Bank,  102  Ind.  332,  it  ap- 
{)eared  that  a  bill  of  exceptions  had  been  presented  to  the 
judge  and  signed  within  the  time  allowed.  It  was  not  filed 
until  some  twenty  days  after  it  was  signed,  and  after  the  ex- 
piration of  the  time  allowed.  Upon  the  assumption  that  the 
statute  required  the  party  presenting  the  bill  to  file  it  within 
the  time  allowed,  unless  he  was  prevented  from  so  doing  by 
the  delay  of  the  judge,  it  was  there  held  that  the  bill  was  filed 
too  late.  While  this  case  is  in  some  respects  distinguishable 
from  the  case  cited,  we  think  the  construction  there  given  to 
the  statute  was  too  narrow.  It  may  deprive  parties  of  some 
of  the  benefits  intended  by  the  statute.  When  a  party  ob- 
jecting has  presented  his  bill  of  exceptions  in  proper  form, 
within  the  time  allowed,  he  has  complied  with  the  letter 
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and  spirit  of  the  statute^  and  is  entitled  to  the  benefit  of  his 
exceptions.  The  bill  of  exceptions  in  this  case  was  pre- 
sented on  the  sixtieth  day^  and  was,  therefore^  within  the 
time  allowed. 

The  facts  which  gave  rise  to  the  suit  are  the  following :  On 
the  1st  day  of  July,  1884,  Anderson  &  Harpster,  by  an  or- 
der in  writing,  requested  Bobinson  &  Co.,  of  Richmond,  In- 
diana, to  deliver  to  them,  on  board  of  cars,  ready  for  ship- 
ment at  their  factory,  one  Bonanza  separator,  of  a  certain  size 
and  description.  The  order  was  delivered  to  and  forwarded 
by  James  A.  Miller  of  Plymouth,  Indiana,  who  was  the  agent 
of  Eobinson  &  Co.  to  take  orders  and  make  sales,  etc.,  within 
the  county  of  Marshall  and  other  contiguous  counties.  It 
specified  that  the  price  of  the  separator  should  be  f  460,  pay* 
able  in  instalments  of  $150,  due,  respectively,  November  1st, 
1884, 1885  and  1886,  to  be  secured  by  notes  payable  in  bank 
to  Bobinson  <&  Co.  The  machine  was  shipped  and  received, 
and  the  notes  executed  payable  to  the  order  of  Bobinson  & 
Co.  according  to  the  stipulation  in  the  order  and  agreement. 
So  far  as  appears  the  machine  was  entirely  satisfactory.  It 
is  not  further  involved  in  the  controversy.  The  notes  were 
delivered  into  the  possession  of  Miller,  who,  under  his  con- 
tract with  Bobinson  &  Co.,  had  authority  to  take  orders  for 
machines,  make  sales  upon  terms  prescribed,  take  notes  in 
the  name  of  his  principals  in  settlement  for  machines  sold, 
and  to  collect  any  notes  for  them  which  should  be  placed  in 
his  hands  for  collection.  His  agreement  required  that  he 
should  forward  the  proceeds  of  each  sale  with  promptness. 
Instead  of  forwarding  the  notes  taken  from  Anderson  & 
Harpster,  he  retained  them  in  his  possession  until  the  25th 
day  of  August,  1884,  when  he  surrendered  them  to  the 
makers — without  any  endorsement — and  received  from  them 
three  notes  for  like  amounts,  falling  due  at  corresponding 
dates,  payable  to  himself,  signed  in  like  manner  as  those  sur- 
rendered.    At  the  time  the  notes  were  surrendered,  the  fbl- 
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lowing  memorandum  was  endorsed  on  the  back  of  each  sur- 
rendered note : 

"Leiter's  Fobd,  August  25th,  1884. 

''  This  note  exchanged  for  one  of  same  amount  and  date, 
payable  to  J.  A.  Miller,  Plymouth/' 

No  other  authority  appeared  for  the  surrender  and  substi- 
tution than  the  agency  above  mentioned.  Robinson  &  Co. 
gave  no  other  consent  than  such  as  may  be  implied  from  the 
agency,  and  promptly  repudiated  the  transaction  by  bringing 
this  suit  on  the  note  first  maturing  as  soon  as  it  fell  due. 

The  defendants  answered  a  general  denial  and  payment, 
and,  upon  issues  thus  made,  a  trial  was  had  by  a  jury.  Upon 
evidence  showing  the  facts  substantially  as  above  set  out, 
there  was  a  verdict  for  the  defendants. 

The  question  is  made  whether  the  evidence  tends  to  sus- 
tain the  verdict.  That  it  does  not,  is  clear  beyond  any  ques- 
tion. The  verdict  is  against  the  evidence,  and  almost  at 
every  point  in  the  face  of  correct  and  explicit  instructions 
given  by  the  court.  It  should  have  been  set  aside  without 
hesitation. 

There  was  no  denial  of  the  execution  of  the  note,  and  the 
only  pretence  of  evidence  in  support  of  the  plea  of  payment 
was  the  unauthorized  substitution  of  a  note  to  Miller  in  place 
of  that  sued  on.  The  execution  of  the  note  in  suit  having 
been  admitted,  there  having  been  no  plea  which  in  any  man- 
ner questioned  its  consideration,  we  look  in  vain  for  evidence 
tending  to  support  the  plea  of  payment.  i 

We  need  not  determine  whether  from  the  authority  to  sell, 
and  take  notes  for  machines  sold,  and  collect  notes  sent  to 
him  for  collection,  an  implication  might  arise  that  the  agent 
had  also  authority  to  receive  payment  of  notes  not  yet  due, 
Bnd  which  had  not  been  sent  to  him  for  collection. 

If  it  were  granted,  a  proposition  we  should  hesitate  to  af- 
finn,  that  he  had  such  authority,  it  could  not  be  implied  that 
ne  was  thereby  authorized  to  surrender  the  note  of  his  prin- 
cipal and  receive  in  payment  a  note  payable  to  himself. 
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An  agent  having  authority  to  collect  a  debt  can  not  be  sup- 
posed to  have  the  right  to  take  as  payment  the  note  of  the 
debtor  payable  to  himself,  thus  substituting  himself  as  creditor 
in  the  room  of  his  principal.  McChiUoch  v,  MeKee^  16  Pa* 
St.  289. 

One  thus  authorized  "  can  not  bind  his  principals  by  any 
arrangement'  short  of  an  actual  collection  of  the  money." 
Kirk  V.  HiaU,  2  Ind.  322;  McCormick  v.  WaUer  A.  Wood, 
etc.,  Co.,  72  Ind.  518;  O"  Conner  v.  Arnold,  53  Ind.  203. 

That  a  debt  may  be  paid  by  the  execution  of  the  nego- 
tiable promissory  note  of  the  debtor,  may  be  conceded,  but 
the  execution  of  such  note  to  a  third  person,  without  the  con- 
sent of  the  creditor,  has  no  resemblance  of  payment. 

As  the  exchange  of  securities,  and  taking,  in  the  stead  of 
those  payable  to  his  principal,  others  payable  to  himself,  was 
not  within  the  scope  of  the  agent's  authority  to  sell  and  col- 
lect, if  he  had  authority  to  collect,  any  exchange,  if  authorized 
at  all,  must  have  been  a  special  agency,  and  in  that  event  the 
appellees  were  bound  to  ascertain  the  extent  of  his  authority 
in  that  regard.  Failing  to  do  so,  they  made  the  exchange  at 
their  peril,  subject  to  the  ratification  of  the  principal,  or  of 
their  ability  to  prove  affirmative  authority  in  that  respect. 

Since  the  act  was  repudiated  by  the  principals,  and  no 
proof  was  oflFered  tending  to  show  authority,  the  right  of  the 
plaintiffs  to  collect  the  note  sued  on  was  unaffected  by  the 
unauthorized  transaction  which  is  put  forward  in  support  of 
the  plea  of  payment. 

Judgment  reversed,  with  costs. 

Filed  April  3, 1886. 
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No.  12,907. 

DowDEN  V.  The  State,  for  Use  of  Bull,  Drainage 

Commissioner. 

Drainage. — Action  to  Collect  Asseasment.—Juiiisdiction.—Xn  action  to  col- 
lect a  drainage  assessment  levied  under  section  4273,  et  aeq.y  R.  S.  1881, 
as  amended  by  the  act  of  1883  (Acts  1883,  p.  173),  must  be  brought  in 
the  circuit  court  of  the  county  in  which  the  real  estate  assessed  is  sit- 
uated, although  the  owner  may  reside  in  another  county  in  which  the 
drainage  proceeding  was  instituted.    See  section  307,  K  S.  1881. 

From  the  Greene  Circuit  Court. 

C,  M.  Wetzel,  for  appellant. 

A.  6.  Cavina,  E.  H.  C.  Oavim  and  W.  L.  CavirtSy  for  ap- 
pellee. 

ZoLLARS,  J. — Under  section  4273,  et  aeq.y  R.  S.  1881,  as 
amended  by  the  act  of  1883,  Acts  1883,  p.  173,  a  drain, 
partly  in  Greene  and  partly  in  Knox  counties,  was  located 
and  established  by  the  Greene  Circuit  Court. 

Two  hundred  and  forty  acres  of  appellant's  lands,  situated 
in  Knox  county,  and  described  in  forty-acre  tracts,  were  as- 
sessed by  the  commissioners  of  drainage.  At  the  proper  time 
the  court  made  an  order  declaring  the  proposed  work  estab- 
lished, and  approving  of  the  assessments,  and  appointed  ap- 
pellee. Bull,  as  the  commissioner  to  construct  the  drain. 

Under  section  4  of  the  act  of  1883,  as  such  commissioner, 
he  assessed  upon  appellant's  several  tracts  of  land  the  amounts 
assessed  by  the  drainage  commissioners,  and  required  them  to 
be  paid  in  ten  equal  monthly  instalments.  This  action  was 
brought  in  the  Greene  Circuit  Court  to  collect  the  amounts 
so  assessed.  Appellant  raised  the  question  below,  by  demur- 
rer to  the  complaint,  and  insists  upon  it  here,  that  the  Greene 
CSrcuit  Court  did  not  have  jurisdiction  of  the  subject-matter ; 
that  the  action  should  have  been  brought  in  the  Knox  Cir- 
cuit Court,  in  which  county  the  lands  are  situated. 

This  question,  we  think,  must  be  resolved  in  favor  of  ap- 
pellant.   The  drainage  act  provided  that  the  assessments 
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made  by  the  drainage  commissioners,  and  approved  by  the 
court^  should  be  a  lien  upon  the  lands  assessed.  It  further 
provided  that  ^^  the  commissioner  charged  with  the  construc- 
tion of  the  work  shall  *  *  *  make  out  a  notice,  wherein  he 
shall  state  that  the  work  has  been  established  by  the  court, 
also  the  several  assessments  to  the  several  tracts  of  land  as 
the  same  have  been  finally  confirmed  by  the  court,  and  cause 
the  same  to  be  recorded  in  the  office  of  the  recorder  of  each 
county  where  any  such  lands  may  be  situated."  Acts  1883, 
p.  179,  section  5.  ^ 

It  was  this  assessment  which,  under  the  above  act,  became 
a  lien  upon  the  lands.  Mo88  v.  StaUy  ex  reL,  101  Ind.  321 ; 
Cook  V.  StaUj  etc.,  101  Ind.  446. 

Upon  this  assessment  rested  the  assessments  made  by  the 
commissioner  charged  with  the  construction  of  the  work,  and 
his  assessments  became  enforceable  liens  simply  because  they 
rested  upon  the  lien  created  by  the  assessments  made  by  the 
drainage  commissioners.  In  other  words,  in  enforcing  his 
assessments  he  so  far  enforced  the  liens  created  by  the  as- 
sessments made  by  the  drainage  commissioners. 

Section  4  of  the  act  of  1883  provided  that  the  commis- 
sioner constructing  the  drain  might  collect  the  assessments  in 
either  of  three  ways : 

First.  He  might  distrain  and  sell  personal  property  as  such 
property  is  distrained  and  sold  by  county  treasurers  for  the 
c^lection  of  taxes. 

Second.  He  might  make  his  certificates,  showing  the  amount 
of  such  assessment  against  any  tract  or  tracts  of  land,  the  de- 
fault in  its  payment  as  required,  and  file  the  same  with  the 
auditor  of  the  county  where  such  lands  were  situated,  and 
thereupon  the  auditor  should  place  the  same  upon  the  suc- 
ceeding tax  duplicate,  to  be  collected  as  State  and  county  taxes 
are  collected. 

Third.  He  might  bring  suit  in  the  name  of  the  State,  for 
his  use  as  commissioner  of  drainage,  in  any  court  of  oom- 
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petent  jurisdiction,  to  enforce  the  lien  upon  any  tract  or  tracts 
of  land  for  the  amount  so  assessed  by  him,  etc. 

In  this  case  appellee  adopted  the  latter  mode  of  collection. 
It  will  thus  be  seen,  that  if  the  first  or  second  mode  of  col- 
lection, as  above  stated,  were  adopted,  personal  property 
might  be  distrained  and  sold,  either  by  the  commissioner  or 
the  county  treasurer,  and  that  no  provision  was  made  for  the 
sale  of  personal  property,  if  the  third  mode  of  collection  were 
adopted. 

In  that  case,  the  remedy  was  confined  to  the  land.  While 
it  was  necessary  to  make  the  owner  of  the  land  a  defendant 
to  the  action,  the  action  can  not  be  said  to  be  in  personam^ 
because  a  personal  judgment  could  not  be  taken  against  him. 
The  action  is  to  enforce  the  lien  simply,  and  is,  therefore, 
properly  speaking,  an  action  in  rem.  Waples  Proc.  in  Rem, 
section  616. 

In  the  absence  of  statutes  to  the  contrary,  suits  in  rem  are 
local,  and  the  court  within  whose  jurisdiction  the  thing  is 
sitoated  is  the  proper  forum,  although  the  parties  in  interest 
are  not  residents  within  that  jurisdiction.  7  Wait  Actions 
and  Defences,  p.  193. 

The  only  general  statute  we  have  upon  the  subject  of  ac- 
tions in  relation  to  real  estate  is  the  following,  section  307,  R. 
S.  1881 :  "Actions  for  the  following  causes  must  be  com- 
menced in  the  county  in  which  the  subject  of  the  action,  or 
8ome  part  thereof,  is  situated :  First.  For  the  recovery  of 
real  property,  or  of  an  estate  or  interest  therein,  or  for  the 
determination  in  any  form  of  such  right  or  interest,  and  for 
injuries  to  real  property.  Second.  For  the  partition  of  real 
property.  Third.  For  the  foreclosure  of  a  mortgage  of  real 
property." 

After  making,  provisions,  in  subsequent  sections,  for  other 
actions,  not  relating  to  real  property,  section  312  provides, 
that  in  all  other  cases  the  action  shall  be  commenced  in  the 
county  where  the  defendants  or  one  of  them  have  his  or  their 
usual  place  of  residence.     Under  this  statute,  without  refer- 
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ence  to  the  drainage  law,  it  was  necessary  to  bring  this  action 
either  in  the  county  where  the  lands  are  situated,  or  in  the 
county  where  appellant  resided. 

It  was  not  brought  in  the  county  where  the  lands  are  sit- 
uated, nor  is  it  apparent  from  the  complaint  that  it  was  or 
was  not  brought  in  the  county  where  appellant  resided.  As 
errors,  iu  ordor  to  be  available  here,  must  affirmatively  ap- 
pear in  the  record,  we  dispose  of  the  case  upon  the  theory 
that  appellant  was  a  resident  of  Greene  county.  The  ques- 
tion then  is,  was  it  necessary,  under  the  above  statute  and 
the  drainage  law  of  1883,  to  bring  the  action  in  Knox  county, 
where  the  lands  are  situated,  notwithstanding  the  feet  that 
appellant  may  have  been  a  resident  of  Greene  county  ? 

The  policy  of  the  legislation  in  this  State  has  uniformly 
been  to  locate  actions  in  relation  to  real  estate  in  the  county 

• 

where  it  is  situated.  That  policy  is  a  wise  one.  The  records 
of  deeds,  mortgages  and  mechanic's  liens,  etc.,  are  kept  in 
the  county  where  the  land  is  situated.  These  records  are 
practically  necessary  as  furnishing  a  ready  and  safe  means 
of  information  as  to  titles,  and  to  protect  purchasers.  In 
keeping  with  the  requirement  as  to  deeds  and  mortgages,  etc., 
the  lien  created  under  the  drainage  acts  must  be  filed  and  re- 
corded in  the  county  where  the  land  is  situated.  It  is  not 
only  convenient,  but,  to  be  in  harmony  with  the  laws  for  the 
recording  of  titles,  it  is  necessary  that  all  actions  affecting 
estates  and  interesfc^  in  real  estate  shall  be  brought  in  the 
county  where  the  real  estate  is  situated,  so  that  the  record 
of  the  proceedings  may  also  furnish  information,  and  protect 
purchasers.  As  we  have  seen,  the  above  statute  provides 
that  actions  for  partition,  to  foreclose  mortgages,  to  recover 
real  property,  or  an  estate  or  interest  therein,  to  determine, 
in  any  form,  such  right  or  interest,  and  for  injuries  to  real 
estate,  must  be  commenced  in  the  county  where  the  real  estate 
is  situated.  This  statute  covers  actions  for  quieting  titles  to 
real  estate,  and  actions  to  set  aside  fraudulent  conveyances, 
because  they  affect  the  title,  and  thus  a  right  and  interest  in 
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the  real  estate.  New  Albany y  etc,,  B.  R.  Oo.  v.  Huff,  19  Ind. 
444;  Vail  v.  JoneSy  31  Ind.  467.  And  so,  actions  to  enforce 
mechanics'  liens  must  be  brought  in  the  circuit  court  of  the 
county  where  the  work  was  done  or  materials  furnished.  R. 
8. 1881,  section  5297.  Actions  to  quiet  title,  under  a  tax 
deed,  must  be  commenced  in  the  circuit  court  of  the  countv 
where  the  real  estate  is  situated.  R.  S.  1881,  section  6496. 
Actions  to  collect  taxes,  hj  enforcing  the  lien,  must  be  com- 
menced in  the  county  where  the  real  estate  is  situated.  Sec- 
tion 6491. 

If  an  action  to  enforce  the  lien  created  by  the  assessment 
Dtiade  under  xhe  drainage  law  of  1883,  may  be  brought  in  a 
county  other  than  that  in  which  the  real  estate  is  situated,  the 
proceeding  is  out  of  line  with  the  general  policy  of  our  leg- 
islation, and  is  the  only  instance  that  we  now  call  to  mind, 
where  an  action  to  enforce  a  statutory  or  other  lien  against 
real  estate  may  be  brought  in  a  county  other  than  that  in 
which  the  real  estate  is  situated.  Strictly  speaking,  the  lien 
created  by  an  assessment  made  under  the  drainage  law,  may  not 
be  an  estate  or  interest  in  the  land.  It  is,  however,  clearly  a 
charge  upon  the  land,  the  action  to  enforce  which  may  result 
in  the  sale  of  the  land  and  a  change  of  title.  If  this  action 
is  not  within  the  letter,  it  is  clearly  within  the  spirit  of  the 
above  section  307  of  the  statutes.  See  State  v.  Canton,  43 
Mo.  48;  Middleton  v.  Oreeson,  ante,  p.  18,  and  cases  there 
cited. 

Section  4  of  the  drainage  act,  as  we  have  seen,  provided 
that  the  commissioner  constructing  the  work  might  bring 
suit  in  any  court  of  competent  jurisdiction.  It  is  patent  that 
the  Legislature  did  not  intend  by  this  section,  that  the  action 
should  be  brought  only  in  the  court  that  may  have  estab- 
lished the  drain,  because  it  is  not  so  declared.  The  case  of 
Shaw  V.  StaiCy  etc,,  97  Ind.  23,  cited  by  appellee,  does  not 
hold,  or  intimate,  that  such  was  the  intention  of  the  Legis- 
lature, nor  that  the  statute  should  be  so  construed.  There, 
Vol.  106.— 11 
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the  drain^  partly  in  Huntington  and  partly  in  Grant  counties, 
had  been  established  by  the  Huntington  Circuit  Court.  The 
only  discussion  as  to  the  authority  of  any  court  was  as  to  the 
authority  of  the  Huntington  Circuit  Court  to  establish  the 
drain  and  confirm  assessments  made  upon  lands  in  Grant 
county.  Nothing  was  said  as  to  where  the  action  to  enforce 
the  assessment  lien  should  be  brought.  Such  a  question  was 
not  in  the  case.  The  action,  however,  was  not  brought  in 
the  court  that  established  the  drain,  but  in  the  Graiit  Circuit 
Court,  in  which  county  the  land  was  situated. 

It  was  not  declared  in  the  drainage  act,  as  we  have  seen, 
that  the  action  should  be  brought  only  in  the  court  that  may 
have  established  the  drain ;  neither  was  it  there  declared  that 
the  action  should  be  brought  in  the  county  of  the  land-owner's 
residence.  What,  then,  was  meant  by  the  provision  that  the 
action  should  be  brought  in  any  court  of  competent  juris- 
diction ?  What  court  was  regarded  by  the  Legislature  as  the 
court  of  competent  jurisdiction?  It  should  be  presumed  that 
the  Legislature,  in  enacting  this  provision,  had  in  mind  the 
general  policy  of  previous  legislation,  in  providing  that  ac- 
tions affecting  real  estate  should  be  brought  in  the  county  in 
which  the  real  estate  was  situated,  and  especially  section  307 
of  the  statutes,  supra.  The  idea  doubtless  was,  that  the  action 
provided  for,  being  an  action  to  enforce  a  lien  upon  real  es- 
tate, came  within  the  above  statute,  and  that  hence  the  court 
of  competent  jurisdiction  would  be  the  court  of  general  ju- 
risdiction in  the  county  in  which  the  real  estate  assessed  might 
be  situated. 

After  a  careful  examination  of  the  question,  we  have  reached 
the  conclusion  that  the  legislative  intent  was,  that  actions 
such  as  this  should  be  brought  in  the  circuit  court  of  the 
county  in  which  the  real  estate  assessed  is  situated,  and  in 
none  other.  That  intention,  when  ascertained,  controls  in 
the  construction  of  the  statute.  Middleton  v.  Ore^son,  supra. 

It  results  from  this  holding,  that  the  court  below  erred  in 
overruling  the  demurrer  to  the  complaint.     As  this  ruling 
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will  necessitate  a  dismissal  of  the  case  below,  it  is  not  neces- 
sary for  OS  to  decide  the  other  questions  discussed  by  counsel. 

The  judgment  is  reversed,  at  appellee^s  costs,  and  the  cause 
is  remanded,  with  instructions  to  the  court  below  to  sustain 
the  demurrer  to  the  complaint. 

Filed  April  3, 1886. 
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CaiMlNAii  Law. — Failure  to  Diacuas  Error. —  Waiver, — Supreme  Court — A 
failare  to  discuss,  in  the  Supreme  Court,  an  alleged  error  of  the  trial 
court  in  overruling  a  motion  in  arrest  of  judgment,  is  a  waiver  of  such 

106    168 

error.  165   igs 

Same. — Jury. — Rendering  Verdict. — Omission  to  Call  Names. —  While  the 
names  of  the  jury,  when  they  appear  in  open  court  to  render  their 
verdict,  should  always  be  called,  as  provided  in  section  1829,  R.  S.  1881, 
yet  the  omission  to  call  their  names  is  not  a  fatal  error,  unless  it  ap- 
pears that  they  were  in  fact  not  all  present. 

Same. — Continuance. — Affidamt. — £Ul  of  Exceptions. — Where  an  affidavit  for 
a  continuance  is  not  set  out  in  the  bill  of  exceptions,  or  made  a  part 
thereof  by  the  words  "  here  insert,"  as  provided  in  section  626,  R.  S. 
1881,  or  by  an  order  of  court,  a  ruling  on  such  affidavit  will  not  be  re- 
viewed on  appeal. 

Same. — Motion  to  Quash  Venire. — ChaUenging  Array. — Where  a  defendant 
moves  to  quash  the  venire  issued  for  a  jury,  and  also  challenges  the  ar- 
ray, but  the  record  does  not  show,  in  either  instance,  the  causes  for  the 
motion  and  challenge,  or  that  the  defendant's  rights  were  prejudiced  by 
the  rulings  thereon,  such  rulings  are  not  available  on  appeal. 

Same. — Argum^ent  of  CounseL — Misconduct. — Where  counsel  for  the  State,  in 
his  closing  argument  to  the  jury,  attempts  to  account  for  the  absence  of 
a  witness  for  the  State,  but  desists  upon  objection  by  the  defendant  and 
at  the  direction  of  the  court,  there  is  no  such  misconduct  as  will  justify 
a  reversal. 

S.AJCE. — IneesL — Farce. — Step-Father  and  Step-Daughter. — Under  section  1990, 
R.  S.  1881,  a  step-father,  who  has  sexual  intercourse,  whether  by  force  or 
otherwise,  with  his  step-daughter,  knowing  her  to  be  such,  is  guilty  of 
incest. 

From  the  Vigo  Circuit  Court. 
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C.  F.  MoNuU,  J.  G.  McNvU,  G.  W.  Faris,  8.  B.  HamUl  and 
W.  H.  Spencer^  for  appellant. 

F.  T.  Hord,  Attorney  General,  !)•  W.  Henry ^  Prosecuting 
Attorney,  and  JEf.  G  Nevitt,  for  the  State. 

HowK,  J. — In  this  case  the  appellant  Norton  was  indicted, 
tried  by  a  jury  and  found  guilty  of  the  crime  of  incest,  as 
charged  in  the  indictment,  with  one  Elizabeth  Flagg  his  step- 
daughter, and  his  punishment  assessed  by  the  jury  at  impris- 
onment in  the  State's  prison  for  the  term  of  four  years.  Over 
appellant's  motions  for  a  new  trial  and  in  arrest,  the  court  ren- 
dered judgment  against  him  on  the  verdict. 

Appellant  has  here  assigned  errors  upon  the  overruling  (1) 
of  his  motion  for  a  new  trial,  (2)  of  his  motion  for  a  venire 
de  novo,  and  (3)  of  his  motion  in  arrest  of  judgment.  We 
will  consider  and  pass  upon  these  alleged  errors,  in  the  in- 
verse order  of  their  statement. 

Under  section  1843,  R.  S.  1881,  a  motion  in  arrest  of  judg- 
ment in  a  criminal  case  can  only  be  sustained  for  one  or  the 
other  of  the  following  causes:  1.  When  it  ap{)ears  that  the 
offence  charged  in  the  indictment  or  information  is  not  within 
the  jurisdiction  of  the  court;  or  2.  When  the  fects  stated  in 
the  indictment  or  information  do  not  constitute  a  public 
offence.  It  is  not  shown  by  appellant  that  either  one  of 
these  statutory  causes,  for  arresting  the  judgment,  exists  in 
this  case.  Besides,  the  error  of  the  court  in  overruling  the 
motion  in  arrest  is  not  discussed  by  appellant's  counsel,  in 
their  brief  of  this  cause,  and  this  may  be  regarded,  we  think, 
under  the  decisions  of  this  court,  as  a  waiver  of  such  error 
even  in  a  criminal  cause.  Bybee  v.  State,  94  Ind.  443  (48  Am. 
R.  175) ;  Fairbanks  v.  Meyers,  98  Ind.  92. 

Under  the  alleged  error  of  the  court,  in  overruling  appel- 
lant's motion  for  a  venire  de  novo,  the  only  point  made  by  his 
counsel  is  based  upon  their  construction  of  the  provisions  of 
section  1829,  R.  S.  1881,  and  the  alleged  non-compliance  of 
the  trial  court  therewith.     This  section  provides  as  follows : 
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"When  the  jury  have  agreed  upon  their  verdict,  they  must 
be  conducted  into  court  by  the  officer  having  them  in  charge. 
Their  names  must  then  be  called,  and,  if  all  appear,  their 
verdict  must  be  rendered  in  open  court.  If  all  do  not  ap- 
pear, the  rest  must  be  discliarged  without  giving  a  verdict, 
and  the  cause  must  be  tried  again  at  the  same  or  the  next 
term.  The  defendant  shall  have  the  right,  in  all  criminal 
cases,  to  have  the  jury  polled." 

It  is  not  claimed  by  appellant  that  the  jury  had  not  all  ap* 
peared  when  their  verdict  herein  was  rendered  in  open  court ; 
but  it  is  claimed  that  their  names  were  not  called  prior  to 
such  rendition  of  their  verdict.  Although  the  statutory  pro- 
vision, requiring  that  the  names  of  the  jury  must  be  called, 
is  mandatory  in  form,  and  although  we  think  that  such  pro- 
visions ought  always  to  be  strictly  complied  with,  yet  we  can 
hardly  regard  the  omission  to  call  the  names  of  the  jury,  as 
a  material  or  fatal  error,  unless  it  further  appears  that  the 
jury  did  not,  in  fact,  all  appear  at  the  time  their  verdict  was 
rendered  in  open  court.  To  such  an  error,  conceding  it  to 
be  such,  as  the  one  here  complained  of,  section  1891,  R.  S. 
1881,  seems  to  us  peculiarly  applicable,  so  far  as  our  consid- 
eration of  the  error  is  concerned.  In  that  section,  it  is  thus 
provided :  "  In  the  consideration  of  the  questions  Which  are 
presented  upon  an  appeal,  the  Supreme  Court  shall  not  re- 
gard technical  errors  or  defects  or  exceptions  to  any  decision 
or  action  of  the  court  below,  which  did  not,  in  the  opinion 
of  the  Supreme  Court,  prejudice  the  substantial  rights  of  the 
defendant."  In  the  case  at  bar,  if  the  jury  all  appeared  at 
the  time  their  verdict  was  returned  into  open  court,  as  we 
must  assume  they  did,  in  the  absence  of  any  showing  to  the 
contrary,  then  we  are  of  opinion  that  the  omission  of  the 
court  to  have  the  names  of  the  jury  called,  even  if  errone- 
ous, did  not  prejudice  the  substantial  rights  of  the  appellant. 
Clayton  y.  State,  100  Ind.  201. 

Under  the  alleged  error  of  the  court,  in  overruling  appel- 
lant's motion  for  a  new  trial,  many  questions  are  presented 
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and  discussed  by  his  counsel,  and  of  these  we  will  consider 
and  decide  such  as  seem  to  us  to  have  been  fairly  saved  in 
the  record,  in  the  same  order  his  counsel  have  pursued  in 
their  argument.  Appellant's  counsel  first  insist  that  the  trial 
court  erred  in  overruling  his  application  for  a  continuance 
of  the  cause,  made  on.  the  27th  day  of  June,  1885.  The  ap- 
plication was  founded  upon  the  affidavit  of  appellant,  and 
the  cause  assigned  for  such  continuance  was  to  enable  him  to 
procure  the  attendance  and  testimony,  at  the  trial  of  this 
case,  of  certain  named  witnesses.  Whether  the  court  did  or 
did  not  err  in  overruling  this  application  for  a  continuance, 
the  question  is  not  so  saved  in  or  presented  by  the  record  be- 
fore us,  as  that  it  can  be  considered  and  decided  here.  This 
is  so,  because  appellant's  affidavit,  upon  which  rested  his  ap- 
plication for  such  continuance,  was  not  made  a  part  of  the 
record  of  this  cause,  in  any  manner  known  to  our  law.  The 
only  time  this  affidavit  appears  in  the  transcript  is  when  the 
order-book  entry  of  the  proceedings  of  the  court  in  the  case, 
of  the  day  on  which  it  was  made  and  filed,  is  copied  into  the 
transcript,  of  which  entry  such  affidavit  seems  to  have  been 
a  considerable  part.  The  affidavit  was  not  set  out  in  the  bill 
of  exceptions  ;Jt  was  not  made  a  part  of  such  bill  by  the  use 
of  the  words  "  here  insert,"  as  provided  in  section  626,  R. 
S.  1881,  or  by  an  order  of  court,  and  it  was  improperly 
copied  into  the  order-book  entry,  and  did  not  thereby  be- 
come a  part  of  the  record. 

In  the  bill  of  exceptions  is  a  memorandum  of  the  clerk 
below,  to  the  effect  that  appellant's  affidavit  could  be  seen  at 
the  page  and  line  of  the  transcript,  where  such  order-book 
entry  appears  therein.  But  such  memorandum  did  not  make 
the  affidavit  a  part  of  such  bill  of  exceptions,  for  two  rea- 
sons, namely:  1.  Because  the  bill  did  not  contain  the  words 
"here  insert,"  which  were  necessary  to  authorize  the  inser- 
tion therein  of  the  affidavit ;  and,  2.  Because  the  affidavit 
was  not  a  proper  part  of  the  order-book  entry,  and  was  im- 
properly copied  into  the  transcript  as  a  part  of  such  entry. 
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and  therefore  a  reference  to  such  copy  could  not  and  did  not 
make  the  affidavit  a  part  of  such  bill.  These  points  of  prac- 
tice are  settled  by  many  of  our  decisions.  Sidener  v.  Davis, 
69  Ind.  336;  Colee  v.  Siate^  75  Ind.  511 ;  Barnes  v.  Jones, 
91  Ind.  161 ;  Onimley  v.  Hickman,  92  Ind.  388. 

The  next  matters,  of  which  complaint  is  here  made  by  ap- 
pellant's counsel,  relate  to  the  selection  of  the  jury  for  the 
trial  of  the  cause,  and  may  properly  be  considered  together. 
The  indictment  against  the  appellant  in  this  case  seems  to 
have  been  returned  and  filed  on  May  21st,  1885,  and  the 
cause  seems  to  have  been  set  down  for  trial  on  June  27th, 
1885,  which  was  the  forty-eighth  day  of  the  May  term,  1885, 
of  the  court  below.     Prior  to  the  day  last  named,  the  petit 
jury  of  such  May  term  having  served  as  such  for  four  weeks 
during  the  term,  the  trial  court,  in  its  discretion,  had  dis- 
charged the  jury  for  the  term,  as  it  was  expressly  authorized 
to  do  by  the  last  provision  of  section  1387,  R.  S.  1881.  When 
appellant's  case  was  called,  he  demanded  a  trial  by  the  regular 
panel  of  the  petit  jury,  previously  discharged  as  aforesaid ; 
and  thereupon  it  was  ordered  by  the  court  that  its  clerk  should 
proceed  forthwith  to  draw,  and  issue  a  summons  for,  a  jury 
to  appear  in  such  court  on  June  29th,  1885.    This  order  was 
jpxpressly  authorized  by  section  1SS7,  supra.  The  record  then 
recites  that  the  clerk  of  such  court  and  Milton  S.  Durham, 
one  of  the  jury  commissioners  of  Vigo  county,  withdrew 
from  the  box,  set  apart  for  that  purpose,  certain  named  par- 
ties to  act  as  jurors  to  try  this  cause,  all  of  whom  were  house- 
holders or  freeholders,  and  qualified  voters,  of  Vigo  county. 
Afterwards  appellant  moved  the  court  to  quash  the  sum- 
mons or  venire,  issued  for  the  jury  last  drawn  for  the  trial  of 
this  case,  and  challenged  the  array,  which  motion  and  chal- 
lenge were  overruled  by  the  court,  and  this  ruling  is  com- 
plained of  here  as  erroneous.     The  bill  of  exceptions  fails  to 
<li8closo  the  grounds  or  causes  upon  or  for  which  appellant 
moved  the  court  to  quash  the  venire,  or  challenge  the  array. 
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For  this  defect  in  the  motion  or  challenge,  it  might  well  be 
held,  we  think,  that  there  was  no  available  error  in  overrul- 
ing either  of  them. 

In  Lucas  v.  Smith,  54  Ind.  530,  it  appeared  that  the  ap- 
pellant had  moved  the  court,  without  assigning  any  reason 
therefor,  to  strike  out  part  of  a  pleading,  which  motion  had 
been  overruled,  and  upon  appeal  the  ruling  was  assigned  here 
as  error.  In  considering  this  error  the  court  there  said :  '^  In 
such  a  case,  in  our  opinion,  it  was  not  the  duty  of  the  court 
below,  nor  is  it  any  part  of  our  duty,  to  search  for  or  to  con- 
jecture the  cause  or  reason  for  appellant^s  motion  to  strike 
out.  If  the  appellant  had  no  cause  or  reason  for  making  his 
motion,  or  ii^  having  such  cause  or  reason,  he  could  not  and 
did  not  state  the  same  in  a  clear  and  intelligible  manner,  in 
either  case  the  court  below  correctly  overruled  his  motion  ; 
and  if  the  record  should  disclose,  as  it  does  in  this  cause,  such 
a  ease  as  the  one  stated,  the  decision  of  the  court  below  in 
overruling  such  motion  will  not  be  reviewed  by  this  court." 
See,  also,  Campbell  v.  Swasey,  12  Ind.  70 ;  Hadley  v.  GtU- 
ridge,  58  Ind.  302 ;  Louisville,  etc.,  R,  W.  Go,  v.  Thompson, 
62  Ind.  87. 

It  is  true  that  appellant's  counsel  have  assigned  reasons  for 
such  motion  and  challenge  in  their  brief  of  this  cause ;  but 
we  have  no  means  of  knowing,  and  do  not  know,  that  the 
reasons  thus  assigned  were  those  which  they  relied  upon  in 
the  trial  court.  Besides,  the  record  wholly  fails  to  show  that 
the  substantial  rights  of  appellant  were  prejudiced,  in  any 
manner  or  to  any  extent,  by  the  rulings  under  consideration, 
and,  therefore,  even  if  they  were  conceded  to  be  erroneous,  it 
would  be  our  duty  under  the  provisions  of  section  1891,  above 
quoted,  to  disre^rd  such  errors. 

After  the  jury  had  been  summoned,  appellant  again  moved 
the  court  for  a  continuance  of  the  cause,  and,  this  motion  hav- 
ing been  denied,  he  then  moved  the  court  to  postpone  the 
trial  until  he  could  take  the  depositions  of  certain  witnesses^ 
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and  this  motion  was  also  overruled.  These  rulings  were  as- 
signed as  causes  for  a  new  trial  in  the  motion  therefor,  and 
they  are  urged  here  as  errors  of  law,  which  entitled  appellant 
to  such  new  trial.  Each  of  these  two  motions  was  founded 
upon  appellant's  affidavit,- and  neither  of  these  affidavits  was 
made  a  part  of  the  record  of  this  cause  in  any  manner  known 
to  our  law.  What  we  have  heretofore  said  in  this  opinion,  in 
considering  the  alleged  error  of  the  court  in  refusing  appel- 
lant's first  application  for  a  continuance,  is  equally  applicable 
tathe  errors  now  under  consideration.  The  errors  are  not  so 
saved  in  and  presented  by  the  record  of  this  cause  as  that 
under  our  practice  we  can  consider  them. 

Appellant's  counsel  complain  of  misconduct  of  counsel  for 
the  State  in  his«closing  argument.  The  State's  counsel  was 
apparently  accounting  to  the  jury  for  the  absence  of  a  wit^ 
ness  for  the  State ;  when,  appellant  objecting,  the  court  at 
once  directed  the  counsel  to  confine  his  argument  to  the  evi- 
dence in  the  case,  and  thereafter,  so  far  as  the  record  shows, 
the  counsel  did  confine  himself  to  the  evidence.  Certainly, 
this  shows  no  such  misconduct,  on  the  part  of  counsel  for  the 
State,  as  would  authorize  or  justify  the  reversal  of  the  judg- 
ment. Combs  V.  State,  75  Ind.  215 ;  Epps  v.  State,  102  Ind. 
639. 

Finally,  it  is  claimed  on  behalf  of  appellant,  that  the  trial 
court  erred  in  refusing  to  give  the  jtiry,  at  his  request,  the 
following  instruction : 

"If  the  jury  believe  from  the  evidence  the  sexual  inter- 
course, alleged  in  the  indictment,  to  have  taken  place  between 
the  defendant  and  Lizzie  Flagg,  but  that  said  intercourse  was 
80  had  by  force  on  the  part  of  the  defendant  Norton,  then  the 
jury  should  acquit  said  defendant  of  the  charge  of  incest,  the 
offence  being,  if  any  was  committed,  the  crfme  of  rape." 

The  court  committed  no  error,  we  think,  in  refusing  to  give 
the  jury  the  instruction  quoted.  Under  our  statute,  section 
1990, R.  S.  1881,  "if  any  etep-father  shall  have  sexual  in- 
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tercourse  with  his  step-daughter,  knowing  her  to  be  such," 
he  is  guilty  of  incest.  This  is  so,  as  it  seems  to  us,  whether 
such  intercourse  is  had  by  force  or  without  force. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  3, 1886. 


No.  12,490. 

Cook  et  al.  v.  The  Town  of  Port  Fulton  et  al.. 

Taxes.—  Water- 0rqft.^JRe9idence  of  Oiwifir.— Under  section  6293,  R.  S.  1881, 
all  water-craft  must  be  listed  for  taxation  at  the  place  of  the  owner's 
residence,  without  regard  to  its  actual  situation. 

Same. —  WaUr-Oraft  Oumed  by  Partnen  Residing  at  Different  Plaoes. — ToiPii.— 
Two  of  the  members  of  a  firm  owning  water-craft  resided  in  P.,  an  in- 
corporated town  in  this  State,  the  property  being  kept  at  a  harbor  two 
miles  beyond  the  town.  The  other  partner  resided  in  another  town  in 
the  same  county. 

Hddf  that  the  property  is  subject  to  taxation  by  the  town  of  P. 

From  the  Clark  Circuit  Court. 

A,  Dowling,  J.  G.  Howard,  J.  F.  Read  and  Jf.  Z,  Stan- 
nardy  for  appellants. 

J.  H,  Stotsenburg  and  E,  C.  Vance,  for  appellees. 

Mitchell,  J. — Cook,  Huffman  and  Littrell  are  associated 
in  business  as  copartners.  Cook  and  Huffman  reside  in  Port 
Fulton,  an  incorporated  town  in  Jeffersonville  township, 
Clark  county.  Littrell  resides  in  the  city  of  Jeffersonville, 
in  the  same  township  and  county.  The  business  oiBce  of  the 
firm  is  in  the  city  of  Louisville,  in  the  State  of  Kentucky. 
They  are  engaged  in  towing,  steering  and  caring  for  coal 
boats',  barges,  and  flats  on  the  Ohio  river,  and  in  the  conduct 
of  their  business  they  own  and  employ  tow-boats,  shanty 
boats,  sailing  vessels,  ropes,  lines,  tackle,  and  other  necessary 
appendages.     They  own  a  coal  harbor  which  is  about  two 
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miles  east  of  the  limits  of  Port  Fulton,  on  the  Indiana  shore, 
in  Jeffersonville  township.  In  this  all  their  tangible  personal 
property  is  situate.  The  boats  and  water-craft  owned  by 
them  ply  in  the  waters  of  the  Ohio,  as  occasion  requires,  from 
the  coal  harbor  to  the  cities  of  Louisville,  New  Albany  and 
Jeffersonville.  When  not  thus  employed,  they  are  kept  at 
the  coal  harbor. 

The  property  of  the  firm,  including  the  water-craft  above 
specified,  was  regularly  listed  for  taxation  by  the  township 
assessor  of  Jeffersonville  township.  The  town  clerk  of  Port 
Fulton,  in  the  years  1881,  1882  and  1883,  transcribed  the 
firm  property,  both  tangible  and  intangible,  from  the  books 
of  the  township  assessor,  and  placed  it  on  the  tax  duplicate 
of  the  town,  for  municipal  taxation.  Refusing  to  pay  the 
amount  assessed  against  their  tangible  personal  property 
above  described,  situate  beyond  the  limits  of  the  town,  the 
town  marshal  seized  certain  of  the  boats  and  other  property 
of  the  firm  for  the  purpose  of  enforcing  by  sale  the  collec- 
tion of  taxes,  interest  and  penalties  alleged  to  be  delinquent 
to  the  corporation. 

This  suit  was  brought  to  enjoin  the  marshal  from  proceed- 
ing with  the  sale.  At  the  hearing,  a  demurrer  was  sustained 
to  the  bill,  and  a  temporary  injunction  previously  granted 
was  dissolved.  An  appeal  from  these  rulings  involves  a 
question  concerning  the  right  of  the  town  to  tax  property  of 
the  character  described,  belonging  to  a  resident  owner,  and 
which  has  an  actual  situs,  outside  of  the  town  limits,  in  the 
township  in  which  the  town  is  situate. 

A  controversy  between  the  same  parties,  involving  the  right 
to  tax  the  same  property,  was  before  this  court  in  the  case  of 
Efiertole  v.  Cooky  92  Ind.  222. 

The  statute,  regulating  the  taxation  of  property  of  the  de- 
scription involved,  which  controlled  the  decision  in  the  case 
above  cited,  required  water-craft  to  be  listed  and  assessed  for 
taxation  in  the  "  county,  township,  city  or  town  in  which  the 
same  may  belong  or  be  enrolled,  registered  or  licensed,  or 


172  SUPREME  COURT  OF  INDIANA, 

Cook  el  cU,  V,  The  Town  of  Port  Fulton  ei  ai. 

kept  when  not  enrolled,  registered  or  licensed/'  It  was  held 
that  because  the  property  belonged  at  the  harbor,  outside  the 
town  limits,  the  town  had  no  authority  to  make  the  assess- 
ment. That  was  under  the  act  of  1872.  On  behalf  of  the 
town,  it  is  now  claimed  that  the  act  of  1881,  R.  S.  1881» 
section  6293,  renders  the  property  liable  to  taxation  for 
town  purposes.  # 

This  last  act  provides  as  follows :  ''AH  persons,  companies, 
or  domestic  corporations  owning  steamboats,  wharf-boats, 
sailing  vessels,  canal-boats,  or  other  water-craft,  shall  list  the 
same  in  the  township,  town,  or  city  where  such  owner,  or  one 
of  the  members  of  such  company,  resides,  or  where  such  cor- 
poration transacts  business.^' 

Under  the  act  of  1872  property  of  the  description  in  ques- 
tion was  subject  to  taxation  at  one  of  two  places :  First,  In 
the  county,  township,  town  or  city  in  which  it  belonged,  that 
is,  its  home  port,  where  it  was  enrolled,  registered  or  licensed ; 
and.  Second,  Where  it  was  kept  when  not  enrolled,  registered 
or  licensed.  Halatead  v.  Adams,  108  111.  609 ;  Vogt  v.  Ayer^ 
104  111.  583.  The  act  now  in  force  requires  that  it  should 
be  listed  at  the  place  where  its  owner,  or,  if  owned  by  a  com- 
pany, where  one  of  the  owners  resides. 

Turning  to  section  6290,  we  observe  that  the  general 
policy  of  the  statute  as  respects  all  personal  property  is,  that 
it  is  to  be  listed  and  assessed  for  taxation  where  the  owner 
resides.  Accordingly,  it  is  thus  enacted,  that  "All  personal 
property,  unless  otherwise  provided  in  this  act,  shall  be  listed 
and  assessed  in  the  township,  city,  or  town  where  the  owner 
resides ;  except  that  tangible  personal  property,  situate  in  any 
township,  city,  or  town  other  than  that  of  the  owner's  resi- 
dence, shall  be  listed  in  such  township,  city,  or  town,"  etc. 

It  thus  appears  that  while  the  general  policy  is  to  apply  to 
the  listing  of  personal  property  the  legal  fiction  expressed  in  the 
maxim  mobilia  personam  sequuntur,  it  is  nevertheless  required 
that  all  such  property  as  is  capable  of  acquiring,  and  which 
actually  has  acquired,  a  sitvs  different  from  the  domicile  of  the 
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owner,  is  to  be  taxed  where  it  is  actually  situate.    Ships  at 
sea  are  regarded  as  incapable  of  acquiring  an  actual  or  per- 
manent situs,  and  so,  presumptively,  all  other  water-craft. 
Having  been  constructed  for  purposes  of  commerce,  they  are 
presumed  to  be  migratory,  now  here  and  now  there  on  the 
navigable  waters.     Being  at  a  harbor  is  only  an  incident  to 
their  use.     Such  property  is,  therefore,  to  be  listed  for  taxa- 
tion at  the  place  of  the  owner's  residence,  without  regard  to 
its  actual  situation.     Its  sttus,  like  that  of  intangible  per- 
sonal property,  is  dependent  upon  the  residence  of  the  owner. 
The  controlling  consideration  is  not  the  uncertain  locality  or 
variable  situation  of  the  property,  but  the  residence  of  the 
owner  or  owners.     Thus,  property  of  this  description  is  not 
liable  to  unjust  or  double  taxation  by  being  assessed  at  any 
and  every  point  where    it  may  happen  to  be,  nor  may  it 
escape  altogether  by  being  at  no  particular  place.     Hays  v. 
Pacific  Mail  Steamship  Co.y  17  How.  596 ;  Morgan  v.  Parham, 
16  Wall.  471 ;  People  v.  Omm'rs  of  Taxes,  58  N.  Y.  242. 

The  difference  between  the  law  of  1872  and  that  of  1881, 
as  applied  to  water-craft;,  is,  that  under  the  first,  the  place  of 
registry,  or,  if  not  registered,  the  actual  »itus  of  the  property 
was  to  be  looked  to ;  under  the  last,  the  owner's  residence 
determines  the  place  of  taxation. 

While  it  is  true,  in  this  case,  as  in  other  exceptional  cases, 
property  of  the  character  here  in  question  may  have  ac- 
quired an  actual  sitiLS,  so  as  to  have  made  it  possible  to  locate 
it,  the  purpose  of  the  Legislature  is,  however,  apparent.  That 
purpose  was  to  avoid  all  questions  with  reference  to  such 
property  as  a  class,  and  to  make  it  subject  to  taxation  at  the 
domicile  of  the  owner.  This  purpose  being  apparent,  there 
is  no  room  for  a  construction  which  shall  disappoint  it. 

That  this  is  the  proper  construction  of  the  act,  is  rendered 
more  certain  by  reference  to  section  6292.  This  requires 
that  personal  property  in  transitu  shall  be  listed  and  as- 
sessed where  the  owner  resides,  and  it  provides  fiirther,  that 
if  sach  property  be  intended  for  a  particular  business,  it 


174  SUPREME  COURT  OF  INDIANA, 

Cook  elaLv,  The  Town  of  Port  Fulton  et  aL 

shall  be  assessed  at  the  place  where  the  property  of  such 
business  is  required  to  be  listed. 

Having  arrived  at  the  conclusion  that  the  property  is  to 
be  listed  as  required  by  section  6293^  it  remains  to  be  de- 
termined whether  or  not  it  was  subject  to  taxation  by  the  au- 
thorities of  the  town  in  which  two  of  the  owners  resided. 
To  warrant  the  imposition  of  taxes  by  a  municipal  corpora- 
tion, authority  to  that  end  must  be  plainly  and  unmistakably 
conferred.     Dillon  Mun.  Corp.,  section  763. 

Among  the  enumerated  powers  conferred  upon  boards  of 
trustees  of  incorporated  towns,  is  the  power  to  levy  and  col- 
lect taxes,  to  a  limited  extent,  upon  all  property  subject  to 
taxation.  Subdivisions  15  and  19,  section  3333,  R.  S.  1881. 
By  the  provisions  of  section  3349,  it  is  required  of  the  trus- 
tees, when  the  assessment  roll  is  completed,  to  levy  a  '^  tax 
upon  the  taxable  property  of  said  town  to  such  an  amount  as 
they  may  deem  necessary."  It  is  also  provided  in  section 
3263,  R.  S.  1881,  that  all  general  laws  for  the  uniform  as- 
sessment and  collection  of  taxes  shall  apply  to  all  incorpo- 
rated cities  and  towns  not  having  special  charters,  so  far  as 
the  same  are  applicable. 

As  by  the  provisions  of  section  6293,  the  legal  situs  of  the 
property  is  drawn  to  the  domicile  of  the  owner,  and  as  two 
of  the  owners  were  domiciled  in  the  town  of  Port  Fulton,  in 
.egal  contemplation  the  property  in  dispute  was  "  property 
of  said  town"  subject  to  taxation. 

The  owners  resident  in  Port  Fulton  having,  by  the  act  of 
listing  their  property  with  the  assessor  of  the  township  in 
which  the  town  was  situate,  fixed  the  place  of  assessment  by 
locating  its  situSy  in  contemplation  of  law,  at  their  place  of 
residence,  it  was  not  subject  to  taxation  at  any  other  place 
within  this  State.  It  was,  however,  subject  to  taxation  there, 
for  all  purposes,  the  same  as  if  it  had  been  actually  present 
at  their  domicile.  Section  6311,  which  relates  to  the  listing 
of  partnership  property,  has,  as  we  think,  no  influence  upon 
the  question  involved. 
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As  the  owners  of  the  property  are  all  residents  of  the  State^ 
we  need  not  decide  what  effect  the  non-residence  of  one  or 
more  would  have  had. 

It  is  clear  that  where  property  of  the  description  embraced 
in  section  6293  is  owned  by  persons  residing  within  the  State, 
the  whole  is  to  be  listed  where  one  of  the  owners  resides,  and 
when  it  is  so  listed  by  the  owner  or  owners  at  one  place,  it  is 
not  subject  to  taxation  at  another. 

We  think  the  other  question  discussed,  relating  to  the  au- 
thority of  the  marshal  to  seize  property  beyond  the  town 
limits,  is  not  presented  by  the  record.  We  decide  nothing 
in  that  regard. 

The  judgment  is  affirmed,  with  costs. 

Filed  AprU  14, 1886. 


No.  12,546. 

Burdge  t?.  Bolin  et  al. 

Husband  and  Wife.— Gi/i.— -Eccmp^ion  from  ExecuHon,^JMtar  and  Cred- 
itor.— Real  Estatt, — TUU. — Where  a  hasband,  having  less  money  and 
property  than  the  amount  to  which  he  is  entitled  as  exempt  from  exe- 
cution, gives  a  part  thereof  to  his  wife  which  she  uses  in  making  the 
first  payment  on  real  estate  purchased  by  her,  such  real  estate  is  not 
■abject  to  execution  for  the  husband's  debts. 

From  the  Wabash  Circuit  Court. 

M.  H,  Kidd  and  N,  G.  Hunter,  for  appellant. 
M.  Good  and  0.  H.  BogiLe,  for  appellees. 

HowK,  J. — In  this  case  the  only  error  assigned  by  appel- 
lant Burdge,  the  plaintiff  below,  is,  that  the  trial  court  erred 
in  its  conclusions  of  law  upon  its  special  finding  of  facts. 

At  appellant's  request,  the  court  found  specially  that  the 
&ct8  of  this  case  were  substantially  as  follows : 

Johnson  M.  Burdge,  plaintiff,  on  the  25th  day  of  April, 
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1882,  recovered  judgment  in  the  Wabash  Circuit  Court  against 
the  defendant  Elisha  Bolin,  in  the  sum  of  $1,550.40,  and 
costs,  and  there  was  then  due  and  unpaid  on  such  judgment, 
of  principal  and  interest,  the  sum  of  $1,251.  The  plaintiff 
caused  an  execution  to  be  issued  on  such  judgment  by  the 
clerk  of  the  Wabash  Circuit  Court,  on  the  11th  day  of  Oc- 
tober, 1882,  to  the  sheriff  of  Wabash  county,  and  such  exe- 
cution was  by  him  returned  on  the  8th  day  of  January,  1883, 
that  no  property  of  the  defendant  was  found  upon  which  to 
levy.  On  the  14th  day  of  August,  1882,  defendant  Elisha 
Bolin  was  a  resident  householder  of  Wabash  county,  in  this 
State,  and  has  since  continued  to  be  such  a  resident  house- 
holder. On  such  14th  day  of  August,  1882,  he  owned  house- 
hold goods  and  a  cow  of  the  value  of  $190,  and  had  in  money 
and  notes  $350,  which  constituted  all  his  property  of  any 
kind  whatever,  either  within  or  without  this  State.  On  such 
14th  day  of  August,  1882,  defendant  Elizabeth  Bolin  pur- 
chased the  property  described  in  the  complaint  as  lot  No.  40, 
in  the  town  of  North  Manchester,  in  Wabash  county,  of  Levi 
J.  Noftzger,  at  the  price  of  $1,400.  Defendant  Elisha  Bolin 
gave  to  his  wife,  without  consideration,  the  money  and 
notes  aforesaid,  amounting  to  $350,  to  be  used  by  her,  and  it 
was  so  used  in  the  purchase  of  such  lot,  and  constituted  the 
first  payment  thereon.  Elisha  Bolin  was  indebted  at  the  time 
to  plaintiff  in  the  slim  of  $1,000,  and  his  wife  Elizabeth 
knew  of  such  indebtedness.  The  title  to  such  lot  had  ever 
since  remained  in  the  name  of  Elizabeth  Bolin,  and,  since 
such  purchase,  Elisha  Bolin  never  had  any  other  property 
than  the  household  furniture  and  cow  aforesaid,  except  his 
earnings  from  his  labor,  which  had  been  consumed  in  the  sup- 
port of  his  family. 

Upon  the  foregoing  facts  the  trial  court  stated  as  its  con- 
clusion of  law,  that  Elisha  Bolin  being  a  resident  householder 
on  such  14th  day  of  August,  1882,  the  personal  property 
aforesaid,  amounting  to  the  sum  of  $540,  was  by  law  exempt 
from  execution,  and  there  was  no  fraud  in  his  giving  his 
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money  aod  notes,  of  the  value  of  $350,  to  his  wife  and  co- 
defendant,  Elizabeth  Bolin,  and  that  she  was  entitled  to  hold 
such  property  as  against  the  claims  of  the  plaintiff. 

The  single  question  presented  for  our  decision  by  appel- 
lant's assignment  of  error  may  be  thus  stated :  Upon  the 
fects  specially  found  by  the  court,  is  there  any  error  in  its 
conclusion  of  law  ?  We  are  tlearly  of  the  opinion  that  this 
question  must  be  answered  in  the  negative.  Of  course,  as  we 
have  often  decided,  by  his  exception  to  the  court's  conclusion 
of  law,  appellant  admits  that  the  facts  of  the  case  were  fully 
and  correctly  found  in  the  special  finding,  but  he  says  that 
the  court  has  erred  in  applying  the  law  to  the  faots  so  found 
in  its  conclusion  of  law.  Fairbanks  v.  Meyera,  98  Ind.  92 ; 
Sehindler  v.  Westover,  99  Ind.  395 ;  State,  ex  rel.,  v.  Emmons, 
99  Ind.  452;  Shoemaker  v.  Smith,  100  Ind.  40;  Helms  v. 
Wagner,  102  Ind.  385. 

Upon  the  facts  found  by  the  court  in  the  case  under  con- 
sideration, admitted  by  appellant  to  have  been  fully  and  cor- 
rectly found,  we  are  strongly  impressed  with  the  opinion 
that  the  trial  court  arrived  at  a  just,  wise,  and  equitable 
conclusion  of  law.  The  fundamental  law  of  this  State,  in 
section  22  of  the  Bill  of  Rights,  has  enjoined  upon  the  Gen- 
eral Assembly  to  recognize  the  privilege  of  the  debtor  to  en- 
joy the  necessary  comforts  of  life,  by  wholesome  laws,  exempt- 
ing a  reasonable  amount  of  property  from  seizure  or  sale  for 
the  payment  of  any  debt  or  liability  thereafter  contracted. 
Responsive  to  this  constitutional  injunction,  the  General  As- 
sembly has  provided  in  section  703,  R.  8. 1881,  that  an  amount 
of  property,  not  exceeding  in  value  six  hundred  dollars,  owned 
by  any  resident  householder,  shall  not  be  liable  to  sale  on 
execution,  or  any  other  final  process  from  a  court,  for  any 
debt  growing  out  of  or  founded  upon  a  contract,  express  or 
implied.  This  court  has  uniformly  held  that  our  statutes  of 
exemption  of  a  debtor's  property  from  seizure  or  sale  for  the 
payment  of  any  contract,  debt  or  liability,  must  be  liberally 
Vol.  106.— 12 
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construed.  Gregory  v.  Latchem,  53  Ind.  449 ;  Kelley  v.  Me- 
Fadden,  80  Ind.  536 ;  PueU  v.  Beard,  86  Ind.  172  (44  Am. 
R.  280) ;  Haas  v.  Shaw,  91  Ind.  384  (46  Am.  R.  607) ; 
State,  ex  reL,  v.  Read,  94  Ind.  103 ;  Barkley  v.  Malum,  95- 
Ind.  101 ;  Butner  v.  Bowser,  104  Ind.  255. 

It  can  not  be  doubted,  as  it  seems  to  us,  that  the  money 
and  notes  owned  by  Elisha  Bolin,  and  by  him  given  to  his 
wife  Elizabeth,  in  August,  1882,  were  then  and  there,  upon 
the  facts  found  by  the  court,  exempt  from  seizure  and  sale 
for  the  payment  of  any  debt,  founded  upon  or  growing  out 
of  a  contract,  express  or  implied.  Where  the  right  to  an 
exemption  of  property  from  seizure  and  sale  on  execution 
clearly  exists  under  the  law,  we  have  often  held,  and  cor- 
rectly so,  we  think,  that  merely  formal  or  technical  objections 
will  not  be  allowed  to  prevent  the  debtor  from  claiming  the 
benefit  of  his  exemption.  Douch  v.  Rahner,  61  Ind.  64 ;  Haas 
V.  Shaw,  supra;  BiUner  v.  Bowser,  supra. 

In  the  case  in  hand,  appellant  sought  to  enforce  the  collec- 
tion of  his  judgment  against  Elisha  Bolin,  by  subjecting  to  sale 
thereunder  a  certain  town  lot,  the  title  to  which  lot  was  in 
Elizabeth  Bolin,  the  wife  of  Elisha  Bolin,  upon  the  ground 
that  he  had  purchased  such  lot  and  made  the  first  payment 
thereon,  and  had  fraudulently  procured  the  deed  of  such  lot 
to  be  executed  to  his  wife,  Elizabeth  Bolin,  with  the  fraudu- 
lent intention  of  cheating,  hindering  and  delaying  his  cred- 
itors, and  especially  appellant,  in  the  collection  of  their  claims 
against  him.  Appellees  answered  by  a  general  denial  of  the 
complaint.  The  facts  found  by  the  court,  ami  correctly  found 
as  appellant  admits,  conclusively  show  that  Elisha  Bolin  did 
not  purchase  such  town  lot,  and  that  there  was  no  fraud 
whatever  in  the  purchase  or  conveyance  of  such  lot  to  his 
wife,  Elizabeth  Bolin. 

In  Carhart  v.  Harshaw,  45  Wis.  340  (30  Am.  R.  752),  it 
was  held  by  the  Supreme  Court  of  Wisconsin,  that  the  owner 
of  property  exempt  from  forced  sale  may  sell  it  or  give  it 
away,  and,  when  the  title  has  in  fact  passed  to  the  vendee  or 
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donee,  the  property  is  not  subject  to  execution  for  the  former 
owner's  debts,  whatever  may  have  been  his  motive  in  the  sale 
or  gift.  So,  in  Delashmut  v.  TraUy  44  Iowa,  613,  it  was  held 
by  the  Supreme  Court  of  Iowa,  that  a  voluntary  conveyance 
will  be  held  void,  as  against  creditors,  only  when  the  prop- 
erty conveyed  is  liable  to  be  taken  in  execution  for  the  pay- 
ment of  debts.  To  the  same  effect,  substantially,  are  the 
following  cases  from  our  own  reports :  Wallace  v.  Lawyer y 
54  Ind.  501  (23  Am.  R.  661) ;  Abell  v.  Riddle^  75  Ind.  345 ; 
Lowry  v.  McAlister,  86  Ind.  543. 

We  find  no  error  in  the  record  of  this  cause  of  which  ap- 
pellant can  complain. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  13, 1886. 


No.  12,466. 
NaYLOR  et  AL.  17.  SiDENEB. 

RECErvER.  —  Appeal  from  Order  Appointing.  —  CompUtirU.  —  Practice.  —  No 
formal  ruling  will  be  made  apon  the  snificiency  of  the  complaint  as  a 
pleading  in  the  action,  on  an  appeal  from  an  interlocutory  order  ap- 
pointing a  receiver,  although  it  may  be  looked  to,  in  connection  with 
the  evidence,  in  determining  whether  a  receiver  ought  to  be  appointed. 

Same. —  Weight  of  Evidence. — Diaeretion  of  Circuit  Court. — Where  the  evi- 
dence is  conflicting,  the  Supreme  Court  will  not  weigh  it,  or  overrule 
the  discretion  which  the  circuit  court  exercises  in  the  appointment  of  a 
receiver  in  advance  of  the  final  hearing  upon  the  merits  of  the  con- 
troverey. 

Same. — Equitable  Jurisdiction. — When  property  is  conveyed  in  trust,  its 
proper  management  and  application,  for  the  purposes  of  the  trust,  be- 
come subjects  of  equitable  jurisdiction. 

Same. — Receiver  for  Property  Already  Held  in  Trmt. — -Rir^neraAip.— When 
property  has  been  conveyed  by  a  firm  to  a  person  to  be  held  by  him  as 
trustee  for  the  payment  of  certain  firm  debts,  a  receiver  may  afterwards 
be  appointed  where  there  is  a  controversy  as  to  the  application  of  the 
proceeds  of  the  property. 

From  the  Montgomery  Circuit  Court. 
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R.  /.  Greene,  E.  C.  Snyder,  W.  T.  Brush  and  R.B.I. 
Peircey  for  appellants. 

P.  8.  Kennedy,  S.  C.  Kennedy,  f.  H.  Ridine,  H.  H.  Ru- 
tine,  O.  D.  Hurley,  B.  Crane,  J.  Wright,  J.  M.  Seller  and  if. 
W.  Bruner,  for  appellee. 

NiBLACK,  C.  J. — Complaint  by  Martin  W.  Sidener  against 
Joseph  A.  Naylor,  William  H.  Durham,  John  S.  Brown, 
James  Brown  and  the  First  National  Bank  of  Crawfords- 
ville,  charging  that  for  about  one  year  previous  to  the  4th 
day  of  February,  1885,  the  said  Joseph  A.  Naylor  was  en- 
gaged in  the  grocejy  trade  in  the  city  of  Crawfordsville,  in 
this  State ;  that,  on  that  day,  he  sold  a  one-half  interest  in 
his  stock  in  trade  and  business  to  one  Martin  V.  Sidener,  the 
father  of  the  plaintiff,  who  was  admitted  as  a  co-partner  with 
the  said  Naylor,  under  the  firm  name  of  Naylor  &  Sidener, 
and  under  which  name  said  partners  continued  in  business 
until  the  4th  day  of  March  then  next  ensuing,  at  which  time 
the  plaintiff  purchased  the  interest  of  the  said  Martin  V. 
Sidener  in  the  stock  and  business  in  question,  and  was  ad- 
mitted by  said  Naylor  as  a  co-partner  in  such  stock  and  busi- 
ness under  the  same  firm  name ;  that  under  such  firm  name, 
the  plaintiff  and  the  said  Naylor  continued  the  business  as 
previously  conducted  until  the  6th  day  of  May,  1885,  when 
said  firm  pretendingly  sold  out  its  stock  in  trade  to  the  de- 
fendants John  S.  Brown  and  James  Brown,  who  assumed 
the  firm  name  of  John  S.  Brown  &  Son ;  that  previous  to  said 
last  mentioned  sale,  the  plaintiff  and  the  said  Naylor,  as  such 
partners,  had  contracted  debts  for  goods  purchased  for  their 
firm,  in  the  aggregate  sum  of  about  $3,000 ;  that  the  busi- 
ness had  been  from  the  first  in  the  hands  and  under  the 
active  management  of  the  said  Naylor,  the  plaintiff  being 
inexperienced  in  mercantile  pursuits  and   ignorant  of  the 
business  standing  of  the  firm;  that  the  said  Naylor,  as  an 
inducement  to  obtain  the  plaintiff's  consent  to  said  pretended 
sale,  and  intending  to  deceive  and  defraud  him,  represented 
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to  the  plaintiff  that  their  creditors  were  pressing  them^  and 
that  the  firm  was  about  to  fail  in  business;  that  it  had  be- 
come necessary  for  them  to  make  sale  of  their  entire  stock 
of  goods  for  the  purpose  of  paying  their  debts;  that  relying 
upon  these  representations  of  Naylor,  and  for  the  purpose  of 
paying  all  the  debts  of  the  firm,  the  plaintiff  consented  \o 
the  pretended  sale  to  Brown  &  Son ;  that  the  said  Naylor 
was  at  the  time  of  making  such  representations  in  secret 
communication  with  his  co-defendants^  for  the  purpose  of 
getting  the  plaintiff  out  of  the  store^  to  the  end  that  they 
could  thereby  better  manage  to  defraud  the  plaintiff  and  a 
part  of  the  creditors  of  the  firm ;  that  the  sale  of  the  prop- 
erty in  the  grocery  store  was  in  bulk,  and  for  the  alleged 
price  of  $6,500,  but  it  was  really  worth  from  eight  to  ten 
thousand  dollars;  that  at  the  time  of  such  sale,  the  defend- 
aut,  the  First  National  Bank  of  Crawfordsville,  of  which  its 
co-defendant  Durham  was  then  the  president,  held  the  individ- 
ual note  of  Martin  V.  Sidener  for  the  sum  of  $4,000,  upon 
which  the  said  Naylor  was  surety ;  that  the  firm  of  Naylor  & 
Sidener,  as  it  was  reorganized  by  the  admission  of  the  plain- 
tiff as  a  member  of  it,  was  in  no  manner  responsible  for  the 
payment  of  such  note ;  that  Naylor,  at  the  time  of  the  trans- 
fer of  the  property  to  Brown  &  Son,  was  individually  in- 
debted to  the  said  National  bank  in  the  sum  of  something 
more  than  $800 ;  that  it  had  been  arranged  between  the  de- 
fendants that  the  individual  indebtedness  of  the  said  Martin 
V.  Sidener  and  the  said  Naylor  to  the  bank,  above  described, 
should  be  paid  out  of  the  proceeds  of  the  sale  to  Brown  & 
Son,  as  well  as  other  individual  indebtedness  of  the  said 
Xaylor,  and  that  the  said  Brown  &  Son  should  hold  the 
property  so  purchased  by  them  in  trust  for  the  payment  of 
such  individual  indebtedness  and  certain  specified  partner- 
ship debts  only,  leaving  a  considerable  part  of  the  partnership 
debt  unprovided  for;  that  these  arrangements  concerning  the 
application  of  the  proceeds  of  such  sale  were  all  kept  con- 
cealed from  the  plaintiff,  and  that  he,  in  consequence,  knew 
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nothing  of  such  arrangements  at  the  time  they  were  made; 
that  the  defendant  John  S.  Brown  was  at  the  time  an  officer 
of  and  interested  in  the  First  National  Bank  of  Crawfords- 
ville^  and  was  then^  as  he  still  is^  acting  in  its  interest;  that 
the  said  Naylor  has  since  continued  in  the  possession  of  the 
fitore^  claiming  to  act  under  the  direction  of  Brown  &  Son ; 
that  if  the  arrangements  made  by  the  defendant  concerning 
the  proceeds  of  such  property^  as  herein  above  stated,  shall 
be  permitted  to  be  carried  out,  it  will  result  fraudulently  and 
injuriously  as  against  the  interests  of  the  plaintiff,  as  well  as 
a  large  part  of  the  creditors  of  the  firm  of  Naylor  &  Side- 
ner, of  which  the  plaintiff  is  a  member  as  stated.  Where- 
fore the  plaintiff  demanded  that  the  sale  to  Brown  &  Son 
should  be  rescinded ;  that  a  receiver  should  l)e  appointed  to 
take  charge  of  the  property  in  controversy,  and  to  collect 
the  proceeds  of  such  of  the  property  as  may  have  been  sold 
in  the  course  of  trade;  that  an  accounting  be  had  between 
the  plaintiff  and  the  defendants,  and  that  he  might  have  all 
other  proper  relief. 

The  complaint  is  a  very  voluminous  one,  and  we  have  only 
given  what  we  regard  as  a  fair  synopsis  of  its  most  material 
averments,  all  of  the  averments  being  supported  by  the  oath 
of  the  plaintiff. 

The  defendants  appeared  to  the  action,  and  filed  a  joint  as 
well  as  several  demurrers  to  the  complaint.  Pending  the 
consideration  of  the  demurrers,  and  before  a  decision  had 
been  made  upon  any  one  of  them,  the  plaintiff  moved  for 
the  appointment  of  a  receiver  as  prayed  for  by  his  complaint, 
and  the  circuit  court,  after  hearing  the  oral  testimony  of  wit- 
nesses and  evidence  adduced  in  the  form  of  affidavits,  ap- 
pointed Thomas  N.  Lucas  a  receiver  to  take  possession  and 
charge  of  all  the  property  transferred  to  Brown  &  Son,  as 
herein  above  set  forth,  to  collect  all  debts  due  the  firm  of 
Naylor  &  Sidener,  and  to  demand  and  receive  from  the  said 
Brown  &  Son  the  proceeds  of  so  much  of  the  property  as  had 
been  sold  and  disposed  of  by  them.     The  defendants 
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served  exceptions  to  the  order  thus  appointing  a  receiver, 
and  it  is  from  that  order  that  this  appeal  is  prosecuted  under 
section  1231,  R.  S.  1881. 

It  is  insisted  that  the  circuit  court  erred  in  appointing  a 
receiver : 

First.  Because  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  defendants,  or  any 
one  or  more  of  them. 

Secondly.  Because  the  application  for  the  appointment  of 
a  receiver  was  not  sustained  by  sufficient  evidence. 

It  was  held  by  this  court,  in  the  case  of  Hursh  v.  Hursh^ 
99  Ind.  500,  that  no  formal  ruling  would  be  made  upon  the 
sufficiency  of  the  complaint,  as  a  pleading  in  the  action,  upon 
an  appeal  from  an  interlocutory  order  appointing  a  receiver. 
That  holding  was  based  upon  the  theory  that  such  an  appeal 
only  brings  before  this  court  the  proceedings  which  imme- 
diately led  to  the  appointment  of  a  receiver,  and  that,  con- 
sequently, the  pleadings,  and  all  other  matters  pertaining  to 
the  action,  remain  open  and  undetermined,  and  still  within 
the  control  of  the  court  from  which  the  appeal  is  taken. 

Counsel  contend  that  the  holding  in  that  cause  is  incon- 
sistent with  the  doctrine  of  the  case  of  Main  v.  Ginihert.  92 
Ind.  180,  since,  in  the  latter  case,  we  considered  the  suffi- 
ciency of  the  cross  complaint  which  led  to  the  appointment 
of  the  receiver,  and  is  wrong  on  principle  when  tested  by 
analogous  cases.  But  in  this  latter  case,  as  an  examination 
of  the  opinion  will  disclose,  the  cross  complaint  was  a  veri- 
fied pleading,  and  our  consideration  of  its  sufficiency  had 
reference  to  the  prima  facie  evidence  which  it  afforded  in  sup- 
port of  the  appointment  of  a  receiver,  and  not  its  sufficiency 
as  a  pleading  demanding  other  affirmative  relief.  There  is, 
therefore,  no  actual  inconsistency  between  the  two  cases.  Nor 
can  we  agree  that  the  case  of  Hursh  v.  Hursh,  in  question, 
was  not  well  decided  in  the  respect  to  which  reference  has 
been  made  to  it  as  above. 

Upon  an  appeal  like  the  one  before  us,  we  will  necessarily 
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look  into  the  record  to  ascertain  whether  an  action  was  pend- 
ing when  the  receiver  was  appointed,  and  to  be  informed  as 
to  the  general  nature  and  scope  of  the  proceedings  which  re- 
sulted in  his  appointment.  But  such  an  examination  of  the 
record  ought  not,  and  does  not,  involve  any  formal  ruling- 
upon  the  sufficiency  of  the  complaint  as  a  demand  for  other 
or  more  general  relief.  The  doctrine  of  our  cases  is  that  the 
averments  of  the  complaint  may  be  supplemented,  and  in  ef- 
fect enlarged,  by  the  presentation  of  affidavits  or  the  intro- 
duction of  oral  testimony  in  support  of  an  application  for  the 
appointment  of  a  receiver,  and  that  all  will  be  taken  into 
consideration  in  determining  whether  a  receiver  ought  to  be 
appointed.  Barnes  v.  Jones,  91  Ind.  161;  Ponder  v.  Taiey 
96  Ind.  330. 

Aft^r  a  receiver  has  been  appointed  during  the  pendency 
of  the  action,  the  cause,  notwithstanding  an  appeal  from  such 
appointment,  remains  in  the  nisi  pHus  court  for  such  further 
proceedings  as  maybe  necessary  in  other  respects,  where,  "with 
leave  of  court,  amendments  to,  or  changes  in,  ^he  pleadings 
may  thereafter  be  made.     Shoemaker  v.  Smithy  100  Ind,  40. 

It  is  further  contended  by  counsel  that  the  appointment  of 
a  receiver  in  this  case  amounted  to  a  practical  rescission  of 
the  contract  of  sale  to  Brown  &  Son,  and  that  neither  the 
complaint  nor  the  evidence  made  a  proper  case  for  a  rescis- 
sion of  the  contract,  since  from  the  very  nature  of  the  trans- 
actions attending  and  succeeding  the  sale,  the  parties  could 
not  be  placed  in  statu  qtio.  The  appointment  of  the  receiver 
did  not,  however,  amount  to  a  rescission  of  the  contract  in 
any  substantial  respect.  As  was  shown  by  the  evidence,  as 
well  as  averred  by  the  complaint,  the  property  was  transferred 
to  Brown  &  Son,  and  placed  in  their  hands,  as  trustees  merely, 
for  the  payment  of  certain  indebtedness,  and  that  a  contro- 
versy had  arisen  between  the  plaintiff  on  the  one  side,  and  the 
defendants  on  the  other,  as  to  the  proper  application  of  the 
proceeds  of  that  property.  The  appointment  of  the  receiver, 
therefore,  only  took  the  property  out  of  the  hands  of  Brown 
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&  Son,  as  trustees  appointed  by  the  parties^  and  placed  it  in 
the  hands  of  a  trustee  created  by  the  circuit  court,  without 
assuming  to  restore  the  property  in  any  sense  to  the  firm  of 
Naylor  &  Sidener.  , 

The  putting  of  the  property  in  the  hands  of  a  receiver  was 
a  mere  change  of  trustees,  without,  in  any  manner,  disturb- 
ing the  lawful  ownership  of  such  property.  When  property 
is  conveyed  in  trust,  its  proper  management  and  application^ 
for  the  purposes  of  the  trust,  become  the  peculiar  subjects  of 
equitable  jurisdiction. 

The  evidence  introduced  at  the  hearing  of  the  motion  for 
the  appointment  of  a  receiver  was  quite  conflicting,  but  there 
was  evidence  tending  to  show  that  the  greater  part  of  the  in- 
debtedness which  Brown  &  Son  had  assumed  to  pay,  with  the 
consent  of  their  co-defendants,  was  not  a  proper  charge  against 
the  firm  of  Naylor  &  Sidener,  as  it  was  constituted  when  its 
assets  were  transferred  to  them,  the  said  Brown  &  Son. 

Under  such  circumstances  we  can  neither  weigh  the  evi- 
dence nor  rightfully  overrule  the  discretion  which  the  circuit 
court  exercised  in  the  appointment  of  a  receiver  in  advance 
of  the  final  hearing  upon  the  merits  of  the  controversy. 

It  may  have  been,  and  we  must  assume  that  it  was,  a  proper 
precautionary  measure  for  the  preservation  of  the  fund  which 
the  property  had  created. 

The  order  appealed  from  is  affirmed,  with  costs. 

Piled  April  16, 1886.  WTm 
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^OMiasoRY  Note.— jR-iTWi/xi/  and  Agent,— Ownership,— Defences,— Where 
the  agent  of  the  payee  of  a  promisHory  note  takes  another  note  in  re- 
"^'^al,  and  without  the  knowledge  of  such  payee,  or  of  the  maker, 
^Jiakes  the  latter  payable  to  himself,  the  original  payee  will  be  treated 
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as  the  owner  of  the  latter,  in  an  action  brought  thereon  in  the  name  of 
such  agent,  so  that  whatever  defence  the  maker  might  have  had  thereto 
as  against  such  payee,  will  be  available. 

Same. — An  unsecured  note,  given  in  renewal  of  notes  secured  by  mortgage, 
is  subject  to  the  same  defences  that  might  have  been  made  to  the  orig- 
inal notes. 

Same. — Heading.  —Failure  of  ConnderaHon. —  Want  of  Consideraiion.  —  Etn- 
dencc.— Facts  constituting  a  total  or  partial  failure  of  consideration  can 
not  be  given  in  evidence  under  a  plea  of  want  of  consideration. 

Deed. — Corulruction.  of. — "  More  or  !<««." — Fiuud.—  Vendor  and  Vendee.— li 
is  a  general  rule,  that  where  land  is  sold  in  lump,  and  for  a  gross  sum« 
and  there  is  no  fraud,  or  misrepresentation  or  concealment  that  amounts 
to  fraud,  the  words  ''  more  or  less "  in  a  deed,  in  connection  with  a 
description  of  land,  are  used  to  designate  approximately  the  quantity 
of  land  within  the  given  boundary,  and,  in  the  absence  of  contract,  the 
quantity  is  regarded  as  part  of  the  description.  Where  it  appears  by 
words  of  qualification,  as  '^  more  or  less,"  that  the  quantity  of  acres  in 
the  deed  is  mere  matter  of  descriptiou,  and  not  of  the  essence  of  the 
contract,  the  buyer  takes  the  risk  of  the  quantity. 

Same. — There  may,  however,  be  cases  where  the  deficit  in  the  quantity  of 
land  sold  is  so  great  as  to  authorize  an  Inference  of  bad  faith  and  fraud 
on  the  part  of  the  seller. 

Same. — Although  the  deed  contains  the  words  "  more  or  less  "  in  the  de- 
scription of  the  land,  the  vendee  will  be  entitled  to  an  abatement  in  the 
purchase-price,  as  against  the  vendor  and  others  with  notice,  or  where 
the  notes  are  not  commercial  paper,  to  tlie  amount  of  any  deficiency  in 
the  number  of  acres,  where,  by  the  fraudulent  representations  of  the 
vendor  as  to  the  number  of  acres,  he  is  induced  to  enter  into  a  contract 
that  he  would  not  otherwise  have  entered  into,  and  to  pay  or  agree  to 
pay  more  than  he  otherwise  would  have  done. 

Same.— i)e/en<».—0>»frarf.—Afer^«-.— Such  a  defence  is  not  based  upon  the 
contract  as  evidenced  by  the  deed,  but  upon  the  fraud  of  the  vendor. 
The  doctrine,  therefore,  of  merger  of  all  previous  negotiations  and  repre- 
sentations, and  of  the  contract  in  the  deed,  has  no  application  to  such  a 

case. 
Same. — Deficiency  in  Quantity.— Abatement  of  Purchase' Pri/x.—ln  an  action 
to  recover  the  purchase-price  of  land,  an  answer,  which  substantially 
recites  that  the  amount  to  be  paid  for  the  land  was  arrived  at  by  a  cal- 
culation upon  an  agreed  price  per  acre;  that  the  vendor  represented 
to  the  vendee  that  the  tracts  contained  320  acres ;  that  she  knew  her 
representations  to  be  false;  that  the  vendee,  in  ignorance  of  the  truth, 
believed,  relied  and  acted  upon  such  representations  bo  made  to  him. 
and  that  the  tracts  in  fact  contained  only  31 2 J  acres,  is  sufficient  on  de- 
murrer, and  the  vendee  under  such  answer  is  entitled  to  an  abatement 
from  the  purchase-price  in  proportion  to  the  deficiency  in  the  number 
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of  acres,  and  this,  notwithstanding  the  fact  that  the  deed  contained  the 
words  "  more  or  less  "  in  describing  the  quantity  of  the  land. 

From  the  Warren  Circuit  Court. 

C.  V.  McAdanis  and  W»  P.  Rhodes,  for  appellant. 
W.  L.  Rabourn,  for  appellee. 

ZoLLABS^  J. — Suit  upon  a  promissory  note  executed  in 
1882.  The  court  below  sustained  a  demurrer  to  the  first  par- 
agraph of  appellant^s  answer.  That  ruling  is  the  only  ques- 
tion presented  for  review  here. 

The  'substantial  averments  of  that  answer  may  be  epito- 
mized as  follows:  In  1874  appellant  purchased  of  Ruth  V. 
Anderson  two  tracts  of  land,  and  received  from  her  two  war- 
ranty deeds  therefor,  copies  of  which  are  made  a  part  of  the 
answer.  In  one  of  them  the  consideration  is  stated  as  the 
sum  of  $10,800,  and  the  land  is  described  as  the  N.  E.  i  and 
E.  i  N.  W.  i,  S.  24,  T.  21  N.,  R.  10  W.,  containing  240 
acres,  more  or  less.  In  the  other,  the  consideration  is  stated 
as  the  sum  of  $3,200,  and  the  land  is  described  as  the  E.  J,  S. 
W.  i,  S.  13,  T.  21  N.,  R,  10  W.,  containing  80  acres,  more 
or  less.  The  contract  oi^  sale  entered  into  by  appellant  and 
Ruth  V.  Anderson  was,  that  appellant  should  pay  for  the  240 
acres  at  the  sura  of  $45  per  acre,  and  for  the  other  tract  of 
80  acres  at  the  sum  of  $40  per  acre,  the  sale  and  purchase 
being  by  the  acre,  and  not  for  a  gross  sum. 

Ruth  V.  Anderson  represented  to  appellant  that  one  of  the 
tracts  contained  240  acres,  and  that  the  other  contained  80 
acres.  In  fact,  and  by  actual  measurement,  the  tract  repre- 
sented as  containing  240  acres  contains  but  235^1^  acres,  and 
the  other  contains  but  77^  acres.  Appellant,  believing  and 
relying  upon  the  representations  as  to  the  number  of  acres, 
made  no  measurement  or  survey  of  the  lands,  and  paid  part 
cash,  and  gave  his  notes  for  the  balance  of  the  purchase- 
money,  calculated  at  $45  per  acre  for  240  acres,  and  $40  per 
iicre  for  80  acres.  These  notes  were  secured  by  a  mortgage 
npon  the  lands.     The  deficiency  in  acreage  was  unknown  to 
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him  for  several  years  afler  the  sale  and  execution  of  the  deeds, 
and  until  afler  the  execution  of  the  note  in  suit. 

'At  the  time  Ruth  Y.  Anderson  made  the  representations, 
she  knew  they  were  not  true,  and  that  the  tracts  of  land  did 
not  contain  as  many  acres  of  land  as  she  had  represented. 
The  words  "  more  or  less  "  were  inserted  in  the  deeds  with- 
out appellant^s  knowledge,  and  without  anything  being  said 
concerning  their  use.  On  the  day  the  note  in  suit  was  exe- 
cuted, appellee,  as  the  agent  of  his  mother,  Ruth  V.  Ander- 
son, settled  with  appellant.  In  that  settlement  it  was  found 
that  appellant  yet  owed  of  the  purchase-money  J6,187.  For 
the  purpose  of  having  the  mortgage  upon  the  lands  released, 
he  paid  to  appellee,  as  the  agent  of  his  mother,  the  whole  of 
said  amount  except  $300,  and  for  that  amount  agreed  to  give 
his  note.  In  pursuance  of  this  settlement  and  agreement,  the 
mortgage  was  released,  and  appellant  executed  the  note  in 
suit.  The  land  so  purchased  was  the  only  consideration  for 
the  note. 

Without  the  knowledge  or  consent  of  Ruth  V.  Anderson,, 
the  note  was  made  payable  to  appellee,  who  was  her  son  and 
agent,  and  appellant  signed  the  same  without  examination, 
supposed  it  was  made  payable  to  Ruth  V.  Anderson,  and  had 
no  knowledge  to  the  contrary  until  this  action  was  com- 
menced. 

This  plea  shows  that  Ruth  V.  Anderson  is  the  owner  of 
the  note,  in  such  a  sense  that  whatever  defence  appellant 
might  have  made,  had  the  note  been  made  payable  to  her,  he 
may  now  make.  Waddle  v.  Harbeck,  33  Ind.  231 ;  Sunndelt 
V.  Richey,  41  Ind.  281. 

The  plea  also  shows  that  the  only  consideration  for  the  note 
is  the  land,  it  being  only  a  renewal,  to  the  extent  of  it,  of 
the  other  notes  given  for  the  purchase-money.  Any  defence, 
therefore,  that  appellant  might  have  made  against  those  notes 
he  may  make  against  this.  Daniel  Negotiable  Instruments, 
section  177. 

Appellee  contends  that  if  it  should  be  conceded  that  there 
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was  error  in  sustaining  the  demurrer  to  this  answer,  it  was, 
and  is,  a  harmless  error,  because  the  facts  therein  set  up  might 
have  been  given  in  evidence  under  the  third  answer,  in  which 
a  want  of  consideration  is  alleged  in  general  terms.  We  think 
otherwise.  There  was  a  consideration.  The  note  in  suit, 
like  those  of  which  it  is  so  far  a  renewal,  was  given  for  the 
land.  The  consideration  has  failed  to  the  extent  of  the  note 
by  reason  of  there  being  a  less  number  of  acres  of  land  than 
agreed  upon.  An  answer  of  a  total  or  partial  failure  of  con- 
sideration must  set  out  the  facts  showing  the  failure.  Billan 
V.  Hercklebrath,  23  Ind.  71. 

The  important  question  remains :  Does  the  answer  properly 
state  facts  sufficient  to  show  a  failure  of  constderation  ? 

The  words  "more  or  less"  in  a  deed,  in  connection  with 
a  description  of  land,  are  used  to  designate  approximately 
the  quantity  of  the  land  within  the  given  boundary.  In  the 
absence  of  contracts,  the  quantity  is  always  regarded  as  a 
part  of  the  description.  And  where  it  appears  by  words  of 
qualification,  as  "  more  or  less,"  that  the  statement  of  the 
quantity  of  acres  in  the  deed  is  mere  matter  of  description, 
and  not  of  the  essence  of  the  contract,  the  buyer  takes  the 
risk  of  the  quantity,  if  there  be  no  intermixture  of  fraud. 
4  Kent  Com.  467 ;  Martindale  Conveyances,  p.  87 ;  1  Sug- 
den  Vendors,  top  p.  490,  bottom  p.  324;  Williamson  v. 
Han,  62  Mo.  405 ;  2  Hilliard  Am.  Law  of  Real  Prop.,  p. 
636;  King  v.  Brovm,  54  Ind.  368;  Langadah  v.  Girton,  51 
Ind.  99. 

This  is  the  general  rule  where  the  land  is  sold  in  lump, 
and  for  a  gross  sum,  and  there  is  no  fraud  or  concealment  or 
misrepresentation  that  amounts  to  fraud.  An  abatement  of 
any  portion  of  the  purchase-price  on  account  of  a  deficit  in 
the  number  of  acres,  in  all  cases,  where  the  quantity  is  merely 
a  part  of  the  description,  rests  upon  the  ground  of  fraud. 
There  may  be  cases  where  the  deficit  in  the  quantity  is  so 
great  as  to  authorize  an  inference  of  bad  faith  and  fraud  on 
the  part  of  the  seller. 
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In  the  case  of  Cravens  v.  Kiser,  4  Ind.  512,  it  was  said: 
"  The  general  rule  is,  that  where  land  is  sold  by  metes  and 
bounds,  and  estimated  to  contain  a  specific  quantity,  or  for 
'  more  or  less,'  and  a  gross  sum  is  paid  for  the  entire  tract, 
the  vendee  will  not  be  entitled  to  an  abatement  in  price, 
should  the  number  of  acres  fall  short  of  the  estimated  quan- 
tity. But  this  rule  is  not  applicable  where  there  is  any 
fraud  or  concealment  on  the  part  of  the  vendor.  It  is  true 
the  deficit  in  quantity  might  be  so  great  as  to  authorize  the 
inference  that  the  seller  acted  in  bad  faith ;  still  such  abate- 
ment  must  proceed  on  the  ground  of  his  fraudulent  conduct.'* 

Mr.  Sugden  lays  down  these  4rules:  ^^1.  If  an  estate  be 
sold  at  so  much  per  acre,  and  there  is  a  deficiency  in  the 
number  conveyed,  the  purchaser  will  be  entitled  to  a  com- 
pensation, although  the  estate  was  estimated  at  that  num- 
ber in  an  old  survey.  2.  The  rule  is  the  same,  though  the 
land  is  neither  bought  nor  sold  professedly  by  the  acre.  The 
general  rule  therefore  is,  that  where  a  misrepresentation  is 
made  as  to  the  quantity,  though  innocently,  the  right  of  the 
purchaser  is  to  have  what  the  vendor  can  give,  with  an  abate- 
ment, for  so  much  as  the  quantity  falls  short."  Sugden  Ven- 
dors, bottom  p.  324,  top  p.  489. 

These  rules  more  properly  apply  where  it  appears  from  the 
deed  that  the  land  was  purchased  by  the  acre,  and  a  certain 
number  of  acres  are  stated,  and  where  the  deed  does  not  con- 
tain the  words  "  more  or  less."  But  although  the  deed  con* 
tains  these  words,  the  vendee  will  be  entitled  to  an  abatement 
in  the  purchase-price,  as  against  the  vendor  and  others  with 
notice,  or  where  the  notes  are  not  commercial  paper,  to  the 
amount  of  the  deficiency,  where,  by  the  fraudulent  repre- 
sentations of  the  vendor  as  to  the  number  of  acres,  he  is  in- 
duced to  enter  into  a  contract  that  he  would  not  otherwise 
have  entered  into,  and  to  pay,  or  agree  to  pay,  more  than  he 
otherwise  would  have  done.  And  especially  is  this  so,  where 
the  land  is  purchased  at  an  agreed  price  by  the  acre. 

While  some  of  the  cases  seem  to  distinguish  between  sales 
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in  gross  and  by  the  acre,  others  hold  that  there  is  no  differ- 
ence where  there  is  fraud.  It  was  held  in  the  case  of  Thomas 
V.  Beebcy  26  N.  Y.  244,  that  where  fraudulent  representa- 
tions relate  to  the  quantity  of  land  sold,  it  is  immaterial 
whether  the  sale  is  in  gross  or  by  the  acre.  It  was  said : 
"The  liability  of  the  defendant  for  a  fraudulent  representa- 
tion, is  as  clear,  if  the  sale  of  the  farm  was  in  gross,  as  if  it 
wjus  by  the  acre.  The  representations  of  the  defendant  may 
have  induced  the  plaintiff  to  enter  into  the  contract  for  the 
purchase  in  gross,  instead  of  by  the  acre,  and  there  would 
be  great  injustice  in  depriving  him,  on  that  account,  of  his 
remedy  for  the  fraud.'' 

That  there  may  be  an  abatement  in  the  purchase-price 
where  a  fraud  has  been  practiced  upon  the  vendee,  has  been 
many  times  held  by  this  court.  In  the  case  of  Howk  v.  Pol- 
lardy  6  Blackf.  108,  it  was  said :  "  If  the  tracts  do  not  con- 
tain the  number  of  acres  which  the  vendors  represented  them 
to  contain,  the  defendant  is  entitled  to  an  abatement  out  of 
the  purchase-money  for  so  much  as  the  quantity  falls  short 
of  the  representations.''  See,  also,  OraveTis  v.  Kisery  supra; 
Cox  V.  Reynolds,  7  Ind.  257;  Langsdale  v.  GiHon,  supra; 
Reynolds  v.  Oox,  11  Ind.  262;  Kennedy  v.  Richardson,  70 
Ind.  524.  See,  also,  McConn  v.  Ddany,  3  Bibb  (Ky.)  46; 
Solinger  v.  Jewetty  25  Ind.  479. 

It  is  contended  by  appellee,  that  the  defence  set  up  can  not 
be  allowed  without  a  reformation  of  the  deeds.  It  is  a  suf- 
ficient answer  to  this  to  say,  that  the  defence  is  not  based 
upon  the  contract  as  evidenced  by  the  deeds.  As  said  by  the 
New  York  court,  in  the  case  of  Thomas  v.  Beebe,  supra,  the 
defence  is  based  upon  the  fraud  of  the  vendor,  and  not  upon 
any  warranty  or  contract  on  her  part,  in  regard  to  the  quan- 
tity of  the  land.  The  doctrine,  therefore,  of  merger  of  all 
previous  negotiations  and  representations  and  of  the  contract 
in  the  deeds,  has  no  application  to  the  case.  Fraud  can  not 
be  so  merged.  See,  also,  Johnson  v.  Miln,  14  Wend.  195; 
Hines  v.  Driver,  72  Ind.  1 25.     Although  not  plainly  asserted, 
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or  plainly  shown,  it  was  upon  this  theory  that  parol  evi- 
dence of  fraud  was  allowed  in  the  several  cases  above  cited. 

In  the  case  before  us,  it  is  alleged  in  the  answer  in  substance, 
as  we  have  seen,  that  the  amount  to  be  paid  for  the  lauds 
was  arrived  at  by  a  calculation  upon  an  agreed  price  per 
acre ;  that  the  vendor  represented  to  appellant  that  one  tract 
contained  two  hundred  and  forty  acres,  and  the  other  eighty 
acres ;  that  she  knew  her  representations  to  be  false,  and  that 
appellant,  in  ignorance  of  the  truth,  believed,  relied  upon, 
and  acted  upon  the  representations  thus  made  to  him. 

Under  the  foregoing  authorities,  and  others  that  might  be  i 

cited,. the  facts  so  set  up  in  the  answer,  if  true,  are  such  as  to  j 

entitle  appellant  to  an  abatement  from  the  purchase-money 
in  proportion  to  the  deficiency  in  the  number  of  acres  of 
land.     That  the  fiicts  set  up  in  the  answer  are  true,  is  admit-         j 
ted  by  the  demurrer.     It  results  from  the  foregoing,  that  the 
judgment  must  be  reversed. 

It  is,  therefore,  reversed  at  appellee's  costs,  and  the  cause 
is  remanded  with  instructions  to  the  court  below  to  overrule 
the  demurrer  to  the  second  paragraph  of  appellant's  answer.  i 

FUed  April  16, 1886. 


No.  12,868. 

Kreamer  v.  The  State. 

Intoxicating  Liquor. —  Indictment. —  DupUcUy,— An  indictment  which 
charges  that  at,  etc.,  on,  etc.,  "  K.  did  then  and  there,  for  the  price 
of  ten  cents,  unlawfully  sell  to  H.,  a  person  then  and  there  under  the 
age  of  twenty-one  years,  intoxicating,  spirituous,  vinous  and  malt 
liquors,''  is  not  bad  for  duplicity,  and  a  motion  to  quash  should  be  over- 
ruled. 

^AME. — Sale  to  Minor, — Evidence. — A  sale  of  intoxicating  liquor  to  a  minor, 
where  the  seller  honestly  believes  such  minor  to  be  of  full  age,  after 
having  exercised  proper  caution  in  the  matter,  is  not  a  criminal  viola- 
tion of  the  statute. 

From  the  Clark  Circuit  Court. 


y 
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/.  H,  Sfotsenhurg  and  E.  C,  Vance,  for  appellant. 
F,  T,  Hordy  Attorney  General,  F.  B.  Burke,  Prosecuting 
Attorney,  and  W.  B.  Hord,  for  the  State. 

HowK,  J. — In  this  case  the  indictment  charged  that  at 
Clark  county,  on  the  1st  day  of  June,  1885,  Christina  Krea- 
mer did  then  and  there,  for  the  price  of  ten  cents,  unlawfully 
sell  to  Calvin  Henley,  a  person  then  and  there  under  the  age 
of  twenty-one  years,  intoxicating,  spirituous,  vinous  and  malt 
liquors.  Upon  appellant's  arraignment  and  plea  of  not  guilty, 
the  issue  joined  by  consent  was  tried  by  the  court,  and  a  find- 
ing was  made  that  she  was  guilty  as  charged  in  the  indictment, 
and  her  punishment  was  assessed  at  a  fine  of  twenty  dollars. 
Over  appellant's  motion  for  a  new  trial  judgment  was  ren-^ 
dered  against  her  for  the  fine  assessed  and  costs. 

Errors  are  assigned  here  by  appellant  which  call  in  ques- 
tion the  overruling  (1)  of  her  motion  to  quash  the  indict- 
ment, and  (2)  of  her  motion  for  a  new  trial.  W^  will  con- 
sider these  alleged  errors  and  decide  the  questions  thereby 
presented  in  the  order  of  their  statement. 

1.  Did  the  trial  court  err  in  overruling  appellant's  motion 
to  quash  the  indictment?  This  motion  was  in  writing,  and 
two  causes  were  assigned  therein  for  quashing  the  indictment, 
namely  :  '^ First.  The  indictment  does  not  state  any  statutory 
offence.  And,  Second.  For  duplicity  in  such  indictment, 
whereby  the  same  is  bad."  It  is  manifest  that  it  was  intended 
to  charge  appellant,  in  and  by  the  indictment  against  her, 
with  the  statutory  offence  which  is  defined  and  its  punish- 
ment prescribed  in  section  2094,  R.  8.  1881.  So  far  as  ap- 
plicable to  the  case  in  hand,  this  section  of  the  statute  pro- 
vides as  follows : 

"  Whoever,  directly  or  indirectly,  sells  *  *  *  any  spirit- 
noos,  vinous,  malt,  or  other  intoxicating  liquors  to  any  person 
under  the  age  of  twenty-one  years  shall  be  fined  in  any  sum 

Vol.  106.— 13 
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not  more  than  one  hundred  dollars  nor  less  than  tweuty 
dollars." 

Appellant's  learned  counsel  very  earnestly  insist  in  their 
brief  of  this  cause,  that  the  indictment,  the  substance  of  which 
we  have  heretofore  given,  is  bad  for  duplicity,  in  this,  that 
it  charges  in  a  single  count  the  unlawful  sale  of  spirituous, 
vinous,  raalt  and  intoxicating  liquors.  The  indictment  is 
badly  constructed,  and,  on  that  score,  is  justly  subject  to 
criticism,  but  we  do  not  think  it  can  be  correctly  charged 
with  duplicity,  in  the  proper  sense  of  that  term  as  applied  to 
an  indictment  or  other  pleading.  It  charges  a  single  sale  to 
one  person  only,  for  one  price,  of  a  number  of  commodities, 
the  unlawful  sale  of  either  one  of  which  commodities  would, 
under  the  statute,  constitute  a  public  offence.  In  other  words, 
the  indictment  charges  appellant  with  only  one  public  offence, 
punishable  with  only  one  punishment.  In  the  recent  cases 
of  Davis  v.  Siat£y  100  Ind.  154,  and  Fahnestock  v.  SUde,  102, 
Ind.  156,  we  have  held,  and  correctly  so,  we  think,  that  such 
an  indictment  is  not  bad  for  duplicity.  See,  also,  Stockwell  v. 
State,  85  Ind.  522 ;  Stout  v.  State,  93  Ind.  150;  Stotd  v.  Staie^ 
96  Ind.  407. 

The  motion  to  quash  the  indictment  in  the  case  under  con- 
sideration was  correctly  overruled. 

2.  Under  the  alleged  error  of  the  court  in  overruling  ap- 
pellant's motion  for  a  new  trial,  it  is  claimed  by  her  counsel 
that  the  evidence  in  the  record  shows,  without  conflict,  that 
she  made  the  sale  of  intoxicating  liquor  to  Calvin  Henley, 
as  charged  in  the  indictment,  after  exercising  proper  caution, 
in  tht»  reasonable  and  honest  belief  that  he  was,  at  the  time 
of  such  sale,  of  full  and  lawful  age.  We  are  of  opinion  that 
this  claim  of  appellant's  counsel  is  fully  sustained  by  the  rec- 
ord of  this  cause.  Under  our  decisions,  such  a  sale  of  in- 
toxicating liquor  to  a  minor,  made  under  such  circumstances, 
is  not  a  criminal  violation  of  our  statute,  making  the  sale  of 
such  liquor  to  a  minor  a  public  offence.  State  v.  Kalb,  14 
Ind.  403;    iJmeman  v. /S^a^,  24  Ind.  80;    Goetz  v.  State,  41 
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Ind.  162;  Payne  v.  State,  74  Ind.  203;  Hunter  v.  State,  101 
Ind.  241. 

Appellant's  motion  for  a  new  trial  ought  to  have  been  sus- 
tained. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 
Filed  April  14, 1886. 


No.  12,479. 

HoucK  V.  Graham  et  al. 

Pbokibboby  Note. — Surety, — AUeratum. — GoTUribution.—A  surety  who  pays 
a  promissoiy  note  which  he  could  defeat  because  of  an  alteration  by  the 
addition  of  the  name  of  another  maker,  without  his  consent,  may  compel 
cootribution  from  co-sureties  who  subsequently  signed  the  note. 

Sake.  —  Irregular  Endorsement.  —  Parol  Evidence  to  Show  Belation  Between 
ObHgon. — In  the  case  of  an  irregular  endorsement,  the  relation  to  each 
other  of  those  liable  on  the  note  may  be  shown  by  parol  evidence. 

Same. — Presumption  of  Co-Suretyship. — Where  parties  appear  to  be  sureties, 
they  will  be  presumed  to  be  co-sureties. 

Same. —  Who  are  Co-Sureties. — Persons  who  endorse  a  promissory  note,  not 
in  the  regular  course,  to  give  the  maker  credit,  and  who  have  knowl- 
edge that  a  person  whose  name  is  attached  as  maker  is  in  fact  surety, 
are  co-sureties  with  the  latter,  and  bound  to  contribution. 

PLEAl>iNG.--OkarBMJter  of  Determined  by  Facts  and  not  Prayer. — The  facts 
stated,  and  not  the  prayer  for  relief,  determine  the  character  and  theory 
of  a  pleading. 

From  the  Sullivan  Circuit  Court. 
CI  E.  Barrett,  J,  T.  Hays  and  H.  J.  Hays,  for  appellant. 
./.  8.  Bays,  «/.  T,  Beasley,A.  B,  Williams,  8.  C.  Ondson  and 
W.  8.  Maple,  for  appellees. 

Elliott,  J. — The  material  allegations  of  the  second  and 
third  paragraphs  of  the  appellant's  complaint  are  substan- 
tially the  same,  and  may  be  thus  summarized :  That  Hostet- 
ler  and  Williams  were  partners,  and  as  such  had  executed  a 
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promissory  note  for  five"  hundred  dollars  to  the  Sullivan 
County  Bank,  upon  which  Shields  and  Beasley  were  sureties; 
that  on  the  19th  day  of  May,  1883,  the  note  was  due  and  un- 
paid; that  Hostetler  and  Williams  were  then  insolvent,  and 
have  since  so  continued ;  that  in  renewal  of  the  unpaid  note 
that  set  forth  in  the  complaint  was  executed,  payable  to  W. 
H.  Crowder,  president;  that  the  note  last  mentioned  was 
signed  by  Hostetler  and  Williams,  and  by  the  appellant  im- 
mediately below  their  names ;  that  it  was  then  taken  to  the 
officers  of  the  bank,  who  refused  to  accept  it;  that  there- 
upon Hostetler  and  Williams,  without  the  knowledge  or  con- 
sent of  the  appellant,  solicited  Sanford  Graham  to  sign  it ; 
that  he  did  sign  it,  and  it  was  again  presented  to  the  bank 
officers,  and  again  rejected;  that,  without  the  knowledge  and 
consent  of  the  appellant,  Hostetler  and  Williams  induced 
Ephraim  Beasley  and  David  Shields  to  sign  the  note  on  the 
back ;  that  this  was  done  without  the  consent  or  knowledge 
of  the  appellant,  and  prior  to  its  delivery  to  the  bank ;  that 
Beasley  and  Shields  knew  that  the  note  was  executed  for  the 
purpose  of  renewing  the  note  on  which  they  were  sureties ; 
that  after  the  note  had  been  thus  signed  on  the  back  by  Beas- 
ley and  Shields,  it  was  accepted  by  the  bank  in  payment  of 
the  note  previously  executed,  and  of  this  Beasley  and  Shields 
had  notice ;  that  after  the  note  became  due  it  was  paid  by 
appellant;  that  when  he  paid  it  he  did  not  know  that  he  was 
released,  but  believed  that  he  was  liable  on  the  note.  Prayer 
for  contribution  from  Shields  and  Graham.  * 

It  is  established  by  our  decisions,  that,  as  a  general  rule,  the 
addition  of  a  name  to  a  promissory  note,  without  the  knowl- 
edge of  a  surety,  is  such  an  alteration  as  releases  him  ftt)ni 
liability.  Nicholson  v.  Combs,  90  Ind.  515  (46  Am.  R.  229)  ; 
Favorite  v.  Stidham,  84  Ind.  423;  Bowers  v.  Briggs,  20  Ind. 
139 ;  Henry  v.  Coats,  17  Ind.  161 ;  Harper  v.  State,  7 
Blackf.  61. 

This,  however,  is  a  general  rule,  and  applicable  to  a  contro- 
versy between  the  payee  and  the  makers  and  endorsers,  or  sure- 
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ties,  of  the  note.  Even  in  such  cases^  it  is  not  without  limita- 
tions^ but  we  need  not  her^  define  those  limitations,  for  the 
reason  that  in  this  instance  the  general  rule  can  have  no  ap- 
plication at  all  in  favor  of  the  parties  who  endorsed  the  note 
after  it  was  signed  by  the  appellant.  The  question  here  is  very 
different  from  that  presented  in  ordinary  cases,  since  here  the 
party  who  had  a  right  to  complain  voluntarily  ratified  the 
execution  of  the  note  and  paid  it  in  full.  It  seems  quite  clear 
to  OS  that  those  who  signed  or  endorsed  the  note  after  it  had 
been  signed  by  the  appellant  and  by  the  party  whose  name  was 
added  as  a  maker  without  his  knowledge,  can  not  successfully 
insist  that  he  has  no  rights  because  he  did  not  resist  the  eu- 
forcement  of  the  note.  We  can  conceive  of  no  reason  why 
the  appellant  had  not  a  right,  at  least  as  against  those  who 
became  liable  on  the  note  after  he  had  signed  it,  and  afler  the 
name  of  another  maker  had  been  affixed,  to  ratify  the  execu- 
tion of  the  note.  This  he  did  in  the  most  emphatic  way. 
Our  decision  on  this  point  is,  that  the  fact  that  the  appellant 
might  have  successfully  resisted  the  enforcement  of  the  note 
does  not  of  itself  deprive  him  of  a  right  to  contribution  from 
those  who  occupied  towards  him  the  relation  of  co-sureties. 
If  the  appellees  were  sureties  on  the  note  they  were  liable  to 
the  payee,  although  as  to  some  of  the  prior  parties  the  note 
was  invalid.  Hunter  v.  FitzmaurieCf  102  Ind.  449 ;  Helms  v. 
Wayne  Agr>l  Co.,  73  Ind.  325  (38  Am.  R.  147).  Their  lia-^ 
bility  was,  therefore,  not  affected  by  the  fact  that  the  appellant 
might,  had  he  so  elected,  have  defeated  the  collection  of  the 
note.  Payment  of  the  note  did  not  injuriously  affect  the 
rights  of  the  appellees,  for  they,  as  subsequent  parties,  were 
bound,  although  the  appellant  might  have  escaped  liability 
bad  he  stood  upon  his  legal  rights,  and  hence  his  adoption 
of  the  note  did  them  no  injury.  Bowser  v.  Rendell,  31  Ind. 
128.  The  ruling  of  the  trial  court  on  the  demurrer  to  the 
complaint  can  not,  therefore,  be  sustained  on  the  ground  that 
the  failure  of  the  appellant  to  contest  the  enforcement  of  the 
note  bars  him  of  all  right  to  sue  for  contribution. 
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A  more  diiScult  question  than  that  decided  remains^  and 
that  is  this:  Can  the  appellant-  be  regarded  as  a  co-surety 
with  the  appellees?  It  is  by  no  means  every  case  of  surety- 
ship in  which  there  is  a  right  to  contribution ;  on  the  con- 
trary, this  right  exists  only  where  the  relation  of  the  parties 
is  that  of  co-sureties.  Brandt  Suretyship  and  Guaranty,  sec- 
tions 220,  225 ;  Baylies  Sureties,  321 ;  Salyers  v.  Rosa,  15  Ind. 
130.  If  the  parties  can  be  regarded  as  co-sureties,  then  the 
appellant  has  a  right  to  contribution ;  otherwise  he  has  no 
such  right. 

Very  many  authorities  are  cited  by  counsel  to  prove  that 
the  endorsement  of  a  note  can  not  be  so  explained  by  parol 
evidence  as  to  show  that  the  liability  assumed  was  that  of 
maker  or  surety.  These  authorities  would  be  in  point  if  the 
endorsement  had  been  regular,  and  if  the  controversy  were 
between  the  holder  of  the  note  and  the  parties  liable  upon  it ; 
but  they  are  not  in  point  here,  where  the  controversy  is  be- 
tween the  parties  liable  upon  the  note  and  the  endorsement 
is  an  irregular  one.  Counsel  for  appellee  mistake  the  point 
of  the  controversy  and  discuss  a  question  entirely  foreign  to 
it,  for  the  point  upon  which  this  case  turns  is  whether  the 
relation  between  those  liable  on  the  note  may,  as  between 
themselves  and  in  respect  to  such  an  endorsement  as  that 
made  by  the  appellees,  be  shown  by  parol  evidence.  The 
general  rule  undoubtedly  is  that  the  relation  of  the  parties 
liable  upon  a  promissory  note  to  each  other  may  be  shown 
by  oral  testimony.  Dunn  v.  Sparks,  7  Ind.  490;  Lacy  v. 
Lofton,  26  Ind.  324;  Nurre  v.  Chittenden,  56  Ind.  462;  Bow- 
ser  V.  Rendell,  31  Ind.  128;  Core  v.  Wilson,  40  Ind.  204; 
Houston  V.  Bruner,  39  Ind.  376,  see  p.  383 ;  Harshman  v. 
Armstrong,  43  Ind.  126;  Schooley  v.  Fletcher,  45  Ind.  86; 
Baldwin  v.  Fleming,  90  Ind.  177,  see  p.  180;  Wells  v.  Miller, 
66  N.  Y.  255 ;  Blake  v.  Cole,  22  Pick.  97 ;  Monson  v.  Drakeley, 
40  Conn.  552  (16  Am,  R.  74);  Oraythome\.  Swinburne,  14 
Vosey,  160;  Oldham  v.  Broom,  28  Ohio  St,  41;  Adanis  v. 
Flanagan,  36  Vt.  400. 


NOVEMBER  TERM,  1885.  199 


Houck  V.  Graham  et  aL 


The  doctrine  of  the  case  of  Norton  v.  Ooona,  2  N.  Y.  33, 
has  been  often  denied,  and  in  eflFect,  though  not  in  terms,  is 
overruled  by  the  case  of  Welk  v.  Miller^  supra,  so  far  as  it 
decides  any  point  relevant  to  the  present  discussion.  Some 
expressions  found  in  Armstrong  v.  Harahman,  61  Ind.  52 
(28  Am.  R.  665),  seem  to  indicate  a  different  rule  from  that 
here  stated  by  us  and  sustained  by  the  authorities  referred  to, 
but  there  was  no  question  before  the  court  which  rendered  it 
necessary  to  decide  anything  upon  the  point,  for  the  court 
said :  "  No  evidence  of  such  contract  was  given  in  the  cause. 
Indeed,  the  case  was  tried  on  the  theory  that  such  contract 
vas  unnecessary.'* 

Assuming  that  the  general  rule  is,  that  the  relations  be- 
tween the  parties  liable  on  the  promissory  note  may,  as  be- 
tween themselves,  be  shown  by  parol,  our  next  inquiry  is 
whether  this  case  is  within  the  operation  of  that  rule.  Prima 
facie,  the  liability  assumed  by  the  appellees  was  that  of  en- 
dorsers, and  the  questions  are:  1st.  Can  the  appellant  be 
permitted  to  show  that  the  appellees  were  sureties  and  not 
endorsers?  2d.  Do  the  facts  pleaded  show  that  they  were 
sureties?     Of  these  in  their  order. 

We  think  that  the  appellant  had  a  right  to  show  that  the 
appellees  were  sureties,  and  not  endorsers.  It  seems  clear 
from  the  authorities  to  which  we  have  referred  that  this  would 
be  so  even  if  the  names  of  the  appellees  had  followed  that 
of  the  payee ;  indeed,  this  is  expressly  decided  in  some  of 
the  cases  cited.  Ixzey  v.  Lofton,  supra  ;  Nurre  v.  Chittenden^ 
9upra.  But,  in  this  instance,  the  names  of  the  appellees  do 
not  follow  that  of  the  payee,  for  the  payee's  name  appears 
only  in  the  body  of  the  note.  It  is,  therefore,  as  we  intimated, 
an  irregular  endorsement.  As  between  the  payee  and  parties 
liable  on  the  note,  it  was  competent  to  show  that  the  appel- 
lees placed  their  names  upon  the  note  as  makers. 

In  Browning  v#  Merritt,  61  Ind.  425,  it  was  said  of  the 
rule  just  stated,  that  "  This  is  the  law  in  this  State,  as  set- 
tled by  numerous  decisions  of  this  court.''     In  support  of 
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this  statement  the  court  cited  the  cases  of  Vore  v.  Hurdy  1$ 
Ind.  651,  Sill  v.  Leslie,  16  Ind.  236,  Snyder  v.  Oaiman,  16 
Ind.  265,  McOaughey  v.  Elliott,  18  Ind.  121,  Drake  v.  Markle, 
21  Ind.  433,  Houaton  v.  Bruner,  39  Ind.  376,  Roberts  v.  Mas- 
ters, 40  Ind.  461,  Bronson  v.  Alexander,  48  Ind.  244,  and 
Nurre  v.  Chittenden,  supra.  Other  decisions  of  this  court  as- 
sert the  same  doctrine.  Armstrong  v.  Harshman,  supra; 
Stack  V.  Beach,  74  Ind.  571  (39  Am.  R.  113);  Sniythe  v. 
Scott,  post,  p.  245.  The  decision  in  Kealing  v.  Vansiclde,  74 
Ind.  529  (39  Am.  R.  101),  does  not  conflict  with  the  rule 
affirmed  in  the  cases  cited,  as  appears  from  what  was  there 
said  in  approval  of  Browning  v*.  Merritt,  supra,  and,  indeed, 
from  the  entire  scope  of  the  opinion. 

The  facts  stated  in  the  complaint,  and  conceded  by  the  de- 
murrer to  be  true,  show  that  the  parties  to  the  note,  except 
Hostetler  and  Williams,  were  sureties,  for  they  signed  and 
endorsed  the  note  to  give  Hostetler  and  Williams  credit,  and 
not  in  the  regular  mode.  The  rule  is  that  where  parties  ap- 
pear to  be  sureties  they  will  be  presumed  to  be  co-sureties. 

In  Warner  v.  Price,  3  Wend.  397,  it  was  said  i  "  They  must 
all  be  considered  co-sureties  unless  a  state  of  facts  be  shown 
to  the  court  from  which  it  shall  appear  positively,  or  by  legal 
intendment,  that  these  defendants  intended,  as  to  the  subse- 
quent signer,  to  stand  in  the  character  of  principals."  Bagott 
V.  Mullen,  32  Ind.  332  (2  Am.  R.  351) ;  McNeil  v.  Sanford, 
3  B.Monroe,  11, 

The  presumption,  therefore,  is  in  favor  of  the  appellant  if 
he  can  be  regarded  as  a  surety  at  all,  and  of  this  there  can 
be  no  doubt,  for  it  is  averred  that  the  appellees  knew  that 
the  note  was  given  in  renewal  of  a  note  executed  by  Hostetler 
and  Williams,  and  on  which  they  were  themselves  sureties. 
They,  and  not  the  appellant,  were  liable  on  the  note  which 
the  note  now  in  controversy  was  executed  to  pay,  and  a 
burden  was  lifted  from  them.  Equity  wou^d  seem  to  require 
that  they  rather  than  the  appellant  should  suffer,  for  they 
knew  that  their  principals,  for  whom  they  were  already  boond^ 
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were  insolvent,  and  they  knew,  also,  that  the  note  signed  by 
the  appellant  was  executed  to  pay  the  debt  on  which  they 
stood  as  sureties  for  insolvent  principals.  The  facts  create  a 
strong  equity  in  favor  of  the  appellant,  and  show  that  he  has 
a  just  claim  to  compel  contribution.  It  was  known  to  the 
appellees  that  the  appellant  was  a  surety,  but  if  it  had  not 
been  known  he  might  have  shown  that  fact. 

In  the  well  considered  case  of  Morison  v.  Drakeley^  40  Conn. 
552,  it  was  said :    "  If  several   persons  or  sets  of  persons        * 
enter  into  contracts  of  suretyship  which  are  the  same  in  their 
legal  operation  and   character,  though  by  difiFerent  instru-  ♦ 

ments,  at  different  times,  and  without  the  knowledge  of 
each  other,  they  will  be  bound  to  mutual  contribution. 
1  Leading  Cases  in  Ikjuity,  156,  and  cases  there  cited. 
So  far  as  mutuality  in  contribution  in  fact  exists,  it  does 
not  depend  on  the  relation  of  joint  makers  of  an  obligation, 
but  entirely  on  that  of  co-suretyship.  The  signature  of  a 
surety  is  not  joint  in  its  character  but  several,  and  co-sureties 
may  sign  the  paper  at  different  times,  and  indeed  different 
papers,  and  in  igqorance  of  the  undertakings  of  each  other, 
and  still  preserve  their  mutuality  with  respect  to  contribu- 
tion. A  party  may  be  so  situated  as  not  to  be  liable  to  the 
holder  as  a  maker,  and  therefore  not  in  a  condition  to  seek 
contribution  from  other  parties  who  are  sureties,  and  still  re- 
tain to  them  such  a  relation  that  in  the  event  of  payment 
by  one  of  them  he  will  be  liable  to  contribute.'^  The  de- 
cision in  the  case  from  which  we  have  quoted  goes  much  jl 
further  than  we  need  do  here,  for  here  it  appears  that  the  ' 
parties  who  placed  their  names  on  the  back  of  the  note  knew  , 
that  the  party  who  now  claims  contribution  was  a  mere  . 
surety.  They  knew,  indeed,  more  than  this,  for  they  knew 
that  the  debt  for  which  the  note  was  executed  was  one  for 
which  they  themselves  were  liable  as  sureties  for  insolvent 
principals,  and  that  their  names  were  required  in  order  to  in- 
duce the  creditor  to  accept  the  note  in  payment  of  that  pre- 
viously executed. 
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We  can  not  agree  with  appellant  that  he  has  a  right  to  col- 
lect the  full  amount  of  the  note  from  the  appellees  Shields 
and  Beasley.  The  utmost  that  he  can  claim  is  that  they 
were  co-sureties  with  him  for  Hostetler  and  Williams,  and 
he  has  united  with  them  in  giving  Hostetler  and  Williams 
credit  with  the  payee  of  the  note.  The  appellant  can  not  as 
against  subsequent  parties,  who  signed  on  the  faith  of  his 
signature,  claim  a  right  to  enforce  payment  of  the  entire  sum 
evidenced  by  the  note,  for  his  signature,  we  must  presume, 
induced  them  to  also  undertake  as  sureties  for  the  prin- 
cipals, Hostetler  and  Williams.  As  against  those  who  sub- 
sequently signed  the  note,  he  has  a  right  to  ask  nothing  more 
than  contribution,  for  the  clear  implication  is  that  they,  act- 
ing on  the  faith  that  he  had  signed  the  note,  and  was  bound 
upon  it,  became  parties  to  it  as  sureties,  and  as  they  were 
sureties  with  him  he  can  do  no  more  than  compel  them  to 
share  the  loss  with  him.  This  certainly  should  be  held  in 
all  cases  where,  as  here,  the  party  ratifies  the  transaction  by 
paying  the  note. 

The  second  and  third  paragraphs  of  the  complaint  show  a 
cause  of  action,  because  they  state  facts  entitling  the  appel- 
lant to  judgment  against  the  appellees  Shields  and  Beasley 
for  contribution.  The  prayer  for  relief  does  not  determine 
the  character  of  the  pleading,  nor  assign  it  a  particular 
theory.  The  facts  give  it  character  and  effect.  It  is  the  sub- 
stantial facts,  and  not  the  geneml  statements  in  the  form  of 
conclusions,  made  either  by  a  pleader  or  witness,  that  con- 
trol a  cause.  Equity  looks  through  form  to  substance,  and 
here  the  substance  is  that  these  parties  all  signed  the  note  for 
the  purpose  of  giving  Hostetler  and  Williams  credit  with 
the  payee  of  the  note.  Proctor  v.  Cbfe,  104  Ind.  373.  No 
mere  general  statements  of  a  witness  nor  any  conclusions  of 
a  pleader  can  change  the  legal  effect  of  the  substantive  fects 
of  a  business  transaction. 

Judgment  reversed. 

Filed  April  16,  1886. 
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(k>XiyTr  ChiSiK.—IneHgibU  to  Hold  Over  After  Serving  |}0®  203 

—  Vacancy. — ConalUuLimial  Law, — Where  one  has  held,  by  election,  the  of-  f~^ 

fice  of  clerk  of  the  circuit  court  for  eight  years  consecutiyely,  he  can  •1(48  16^ 

Dot,  under  the  State  Constitution,  hold  over  upon  the  death,  without  ^49  23. 

qualifying,  of  the  person  elected  to  succeed  him,  but  upon  the  expira-  149  28^ 

tion  of  such  period  a  vacancy  arises  which  the  board  of  commissioners  \h%  \a 


may  fill  by  appointment.  Section  2  of  article  6,  and  section  3  of  article 
15,  of  the  Constitution  construed. 
Same. — County  Commissioners. — Filling  Vacancy. — Special  Session. — The  board 
of  commissioners  are  properly  convened  in  special  session  to  fill  a  va- 
cancy in  an  office,  where  they  meet  at  the  time  and  place  mentioned  in 
the  auditor's  writ  to  the  sheriff,  service  of  which  they  acknowledge,  in 
which  he  is  commanded  to  summon  the  members  of  the  board  to  meet 
on  a  date  six  days  later  to  fill  the  vacancy. 

From  the  Dubois  Circuit  Court. 

F.  W.  Tiehe,  M.  J.  Niblack,  W.  A.  Tray  lor  and  W.  S.  Hunter, 
for  appellant. 

J.  E.  McCuUough,  J.  H.  Miller y  B,  Buettner  and  0.  A.  Trip- 
petty  for  appellee. 

Mitchell,  J. — This  was  a  proceeding  by  information  to 
determine  which  of  two  claimants  was  entitled  to  the  office 
of  clerk  of  the  circuit  court  of  Dubois  county.  There  is  no 
dispute  as  to  the  facts. 

At  the  general  election  held  in  October,  1876,  Gosman  wa^ 
elected  for  a  term  to  commence  August  18th,  1877.  He 
qualified,  took  possession  of  the  office,  and  at  the  general 
election  held  in  October,  1880,  was  re-elected  his  own  suc- 
cessor. On  the  18th  day  of  August,  1881,  he  entered  upon 
his  second  term.  At  the  general  election  held  in  November, 
1884,  Ba^il  L.  Green  was  elected  to  succeed  Gosman.  On 
the  6th  day  of  August,  1 885,  after  he  had  received  his  com- 
mission and  filed  his  bond,  but,  without  having  taken  the 
oath  of  office.  Green  died.  The  board  of  commissioners,  as- 
suming that  a  vacancy  had  occurred,  appointed  the  relator, 
on  the  19th  day  of  August,  1885.     He  was  duly  commis- 
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sioned  by  the  Governor,  and  qualified  according  to  law.  Gos- 
man, claiming  the  right  to  hold  until  nis  successor  was  elected 
and  qualified,  refused  to  surrender  the  office. 

Conceding  that  he  had  served  eight  years  continuously,  it 
is  contended  on  appellant's  behalf,  that  he  had  the  right,  nev- 
ertheless, to  hold  over  until  a  successor  was  elected  and  qual- 
ified. As  against  this  view,  it  is  argued  that  having  held  the 
office  for  a  period  of  eight  consecutive  years,  the  appellant 
was  ineligible  to  continue  in  the  office  after  such  ineligi- 
bility attached. 

The  right  to  the  office,  as  between  the  claimants,  depends 
upon  the  construction  to  be  given  to  section  2,  article  6  (sec- 
tion 152,  R.  S.  1881),  and  section  3,  article  15  (section  225, 
R.  S.  1881),  of  the  Constitution  of  the  State.  Eliminating 
so  much  as  has  no  application  to  the  office  of  clerk,  the  sec- 
tion first  referred  to  is  as  follows: 

"There  shall  be  elected, in  each  county,  by  the  voters  thereof, 
at  the  time  of  holding  general  elections,  a  clerk  of  the  cir- 
cuit court.  *  *  The  clerk  *  *  shall  continue  in  office 
four  years ;  and  no  person  shall  be  eligible  to  the  office  of 
clerk  *  *  more  than  eight  years  in  any  period  of  twelve 
years." 

Section  3,  of  article  15,  is  as  follows: 

"  Whenever  it  is  provided  in  this  Constitution,  or  in  any 
law  which  may  be  hereafter  passed,  that  any  officer,  other 
than  a  member  of  the  General  Assembly,  shall  hold  his  office 
for  any  given  term,  the  same  shall  be  construed  to  mean 
that  such  officer  shall  hold  his  office  for  such  term  and  until 
his  successor  shall  have  been  elected  and  qualified." 

An  office  is  the  right  to  exercise  a  public  function  or  em- 
ployment, and  to  take  the  fees  and  emoluments  belonging  to 
it.  Waldo  V.  Wallace,  12  Ind.  569;  Bouvier  Diet.,  Title 
"  Office." 

The  right  embraces  the  idea  that  the  office  has  been  created 
by  adequate  authority,  that  the  manner  of  designation  for, 
and  the  conditions  of  eligibility  to,  the  office,  as  well  as  the 
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tenure,  duration,  emoluments  and  duties  pertaining  to  it,  have 
been  prescribed.  These  are  requirements  which  grow  out  of 
the  Constitution,  some  of  the  provisions  of  which  are  re- 
ferred to  above,  and  the  laws  designed  to  carry  it  into  eflect. 

Whoever,  therefore,  asserts  the  right  to  exercise  an  oflSce, 
most,  when  properly  challenged,  show  that  he  combines  in 
himself  at  the  time  all  the  essential  conditions  and  require- 
ments upon  which  the  right  depends.  He  must  have  been, 
and  continued,  eligible,  and  he  must  have  been  so  designated 
for  the  office  that  the  law  conferred  upon  him  a  title,  with 
which  he  continues  to  be  vested. 

Upon  the  assumption  that  no  disqualification  existed,  or 
has  intervened,  the  right  of  an  incumbent,  who  has  been  duly 
admitted  into  an  office,  continues  during  the  prescribed  term, 
and  until  his  successor  is  elected  and  qualified.  This  results 
necessarily  from  the  constitutional  provision  last  above  quoted. 
The  expiration  of  the  prescribed  term,  the  election  and  qual- 
ification of  a  successor  are  the  conditions  which  terminate 
his  right.  The  election  and  qualification  to  the  office  of  clerk 
give  an  absolutely  vested  right  to  the  office  for  a  term  of 
four  years,  to  which  is  added  a  contingent  or  defeasible  right 
to  hold  over  until  the  right  of  a  duly  elected  and  qualified 
successor  attaches.  Until  the  concurrence  of  these  events, 
the  title  of  a  duly  qualified  incumbent  to  the  office  is  com- 
plete. 

He  holds  by  the  same  tenure,  after  the  prescribed  term, 
until  the  right  of  a  duly  elected  and  qualified  successor  at- 
taches, as  before.  So  long  as  the  defeasible  right  to  hold  over 
continues,  and  the  incumbent  exercises  it,  the  same  conditions 
which  would  create  a  vacancy  during  the  prescribed  term 
will  be  required  to  create  one  during  the  term  which  he  is 
lawfully  holding  over.  As  a  consequence,  it  must  result  that 
if  no  contingency  has  intervened  to  disqualify  an  incumbent 
from  holding  the  office,  or  cut  ofi*  his  defeasible  title,  no  va- 
cancy has  occurred  merely  because  his  prescribed  term  has 
expired,  if  in  the  meantime  the  right  of  his  successor  has  not 


206  SUPREME  COURT  OF  INDIANA, 

Gosman  v.  The  State,  ex  rd.  Schumacher. 

attached.  In  such  a  case,  the  body  with  whom  the  power  to 
fill  vacancies  is  lodged  has  no  function  to  perform.  The  of- 
fice is  lawfully  occupied  by  a  qualified  incumbent,  whose  title 
has  not  been  defeated  j  it  is  not  vacant.  Taley  v.  State,  ex  reL, 
1  Ind.  500;  Stewart  v.  State,  4  Ind.  ,396;  Akers  v.  State, 
ex  rel.,  8  Ind.  484;  Butler  v.  Staie,  ex  rd.,  20  Ind.  169; 
Elam  V.  Sta^,  ex  rel.,  75  Ind.  518 ;  Steinbackv.  State,  ex  rel.,. 
38  Ind.  483;  People  v.  Tilton,  37  Cal.  614;  State  v.  Luak,  18 
Mo.  333. 

The  right  to  hold  over  is  not  defeated  or  terminated  by  the 
election  of  a  successor.  The  successor  must  have  been  elected 
and  qualified.    Appointment  is  not  the  equivalent  of  election 
in  the  constitutional  sense.   Speed  v.  Orawford,  3  Met.  (Ky.) 
207.     Election  and  qualification  are  essential  to  vest  the  right 
to  the  succeeding  term  in  the  oflScer  elect.    Until  these  occur 
it  remains  contingently  in  the  incumbent,  and  while  an  ex- 
isting title  remains  in  him  no  vacancy  exists.     Accordingly, 
in  Commonwealth  v.  Hartley ,  9  Pa.  St.  513,  where  a  successor 
to  the  clerk  of  the  Orphans'  Court,  after  having  been  elected, 
died  before  the  commencement  of  his  term,  without  having 
qualified,  it  was  held  no  appointment  could  lawfully  be  made. 
Where,  however,  a  successor  has  been  elected  and  qualified, 
the  right  of  such  successor  to  the  ensuing  term  vests  imme- 
diately, and  the  contingent  right  of  the  incumbent  is  thereby 
defeated.     In  such  a  case  the  death  of  the  officer  elect  before 
the  commencement  of  the  term  for  which  he  was  elected,  does 
not  revive  the  right  of  the  incumbent  to  hold  over.     A  va- 
cancy results.     The  title  to  the  office  for  the  succeeding  term 
having  vested  in  another,  the  owner  of  the  term  having  died, 
and  the  contingent  right  of  the  incumbent  having  effectually 
ended,  the  office  can  only  be  filled  by  a  resort  to  the  means 
provided  for  supplying  the  vacancy.     State,  ex  rel.,  v.  Be-- 
menderfery  96  Ind.  374 ;    State  v.  Seay,  64  Mo.  89  (27  Am. 
R.  206). 

These  conclusions  follow  from  a  consideration  of  section  3, 
and  upon  the  assumption  that  the  person  claiming  the  right 
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to  hold  over  in  any  case  is  at  the  time  eligible  to  continue 
in  the  office.  The  section  referred  to  affects  the  tenure  of  of- 
fice ;  it  has  no  relation  to  the  qualifications  or  eligibility  of 
the  officer.  Other  sections  provide  who  shall  be  eligible  to 
the  office  of  clerk,  and  prescribe  the  conditions  upon  which 
one,  eligible  to  be  elected,  may  become  disqualified  from  con- 
tinuing in  the  office.  Primarily,  it  is  required  as  a  condition 
of  eligibility  to  a  county  office,  that  the  aspirant  shall  be  an 
elector  of  the  county,  and  that  he  shall  have  been  an  inhab- 
itant thereof  for  one  year  previous  to  his  election.  It  is  also 
required  of  county  officers  that  they  continue  to  reside  in  the 
respective  counties  in  which  they  are  elected  to  office.  They 
may  not  accept  any  other  lucrative  office  except  as  expressly 
permitted  by  the  Constitution,  and  in  section  2,  above  quoted, 
which  creates  the  office  of  clerk,  it  is  expressly  provided  that 
no  person  shall  be  eligible  to  the  office  of  clerk  more  than 
eight  years  in  any  period  of  twelve  years. 

It  can  not  be  supposed  that  the  provision  regulating  the 
tenure  of  the  office  was  intended  to  affect  in  any  degree  the 
other  provisions  which  relate  to  eligibility  to  hold  the  office. 
Section  2,  article  6,  imposes  an  absolute  disability  to  con- 
tinue in  the  office  of  clerk  for  a  lo'nger  period  than  eight 
consecutive  years.  This  court  has  determined  that  the  term 
"eligible,"  as  there  used,  relates  to  the  capacity  of  holding. 
Carson  v.  McPhetridge,  15  Ind.  327 ;  Smith  v.  Moore,  90  Ind. 
294.  The  result  is  that  eight  years  of  continuous  holding 
renders  the  clerk  incapable  of  holding  longer.  The  only  ex- 
ception to  this  is  created  by  section  11,  article  2,  the  effect  of 
which  is  to  provide  that  service  under  a  pro  tempore  appoint- 
ment shall  not  be  reckoned  in  the  eight  years.  That  this  ex- 
ception was  expressly  provided,  is  a  persuasive  argument  that 
no  other  was  intended  or  contemplated.  Carson  v.  McPhet- 
ridge,  »upra.  When  the  Constitution  itself  enumerates  events 
which  shall  constitute  an  exception  to  a  general  provision,  we 
must  suppose  the  events  enumerated  exclude  all  others. 

The  incapacity  affects  the  right  of  the  officer  to  hold  over^ 
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precisely  as  it  affects  the  right  to  hold  the  office  at  any  other 
period.  He  can  not  look  to  the  provision  regulating  the 
tenure  of  office  to  determine  his  eligibility  to  hold ;  on  the 
contrary,  in  determining  the  right  of  tenure,  regard  must  be 
had  for  those  provisions  which  prescribe  the  conditions  of 
eligibility.  Whenever  the  conditions  which  destroy  his' ca- 
pacity to  hold  arise,  his  tenure  is  at  an  end.  This  is  so  for 
the  reason  that  his  tenure,  or  right  to  continue  in  the  office,  is 
dependent  at  all  times  on  his  eligibility  or  capacity  to  hold. 

It  might  as  well  be  held  that  the  removal  of  the  clerk  to  a 
distant  county,  notwithstanding  the  requirement  that  he  shall 
reside  in  the  county  in  which  he  was  elected,  had  no  effect 
upon  his  right  to  hold  over,  or  that  the  right  to  continue  in 
office  until  his  successor  was  elected  and  qualified  was  not 
affected  by  the  acceptance  of  another  lucrative  office,  as  to 
hold  that  the  ineligibility  resulting  from  eight  years  continu- 
ous holding  had  no  application  to  his  right  to  hold  over. 

To  have  removed  from  the  county,  or  accepted  another 
lucrative  office,  would  have  authorized  the  body  vested  with 
the  appointing  power  to  treat  the  office  as  vacant.  To  have 
done  either  would  have  been,  ipso  /ado,  a  vacation  of  the 
office.  People  v.  Common  Council,  etc.,  77  N.  Y.  503  (33 
Am.  R.  659);  People  v.Carrique,  2  Hill,  93;  People  v.  Nos- 
irand,  46  N.  Y.  375;  People  v.  Oreea,  58  N.  Y.  295.  It  was 
vacated  none  the  less  by  reason  of  the  constitutional  ineli- 
gibility to  hold  longer  than  eight  years  consecutively. 

In  the  case  of  State,  ex  reL,  v.  Jones,  19  Ind.  356,  it  was 
said :  "  Where  it  appears,  prima  facte,  that  acts  or  events 
have  occurred  subjecting  an  office  to  a  judicial  declaration  of 
being  vacant,  the  authority  authorized  to  fill  such  vacancy, 
supposing  the  office  to  be  vacant,  may  proceed,  before  pro- 
curing a  judicial  declaration  of  the  vacancy,  and  appoint  or 
elect  according  to  the  forms  of  law,  a  person,  to  fill  such 
office.'' 

Such  an  event  had  occurred  in  respect  to  the  appellant,  and 
the  body  authorized  to  appoint  acted  accordingly.    Stale, 
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tx  rd.y  V.  AlleUy  21  Ind.  516 ;  Yonkey  v.  StaJUy  ex  rel.y  27  Ind. 
236;  Krant  v.  State,  47  Ind.  519;  Mowbray  v.  State,  ex  rel., 
88  Ind.  324;  Baker  v.  WanAaugh,  99  Ind.  312. 

When  the  appellant's  second  •term  expired,  he  had  been  in 
the  office  eight  consecutive  years.  The  constitutional  disa- 
bility then  attached  to  him,  and  he  was  disqualified  from  hold- 
ing. As  there  was  no  person  qualified  to  hold  the  term  for 
which  Green  had  been  elected,  it  became  vacant. 

The  conclusion  is  that  when  the  period  of  ineligibility  was 
reached  by  the  appellant,  there  was,  as  between  him  and  the 
appointing  power,  an  absolute  determination  of  his  right  to 
the  office.  Although  from  public  necessity,  and  to  prevent 
mischief,  he  might  have  remained,  as  to  strangers,  an  officer 
de  facto,  the  office  as  to  the  officer  himself  was  void.  Har- 
baugh  v.  Winaor,  38  Mo.  327 ;  Shelby  v.  Alcorn,  36  Miss. 
273  (72  Am.  Dec.  169,  and  note). 

The  cases  cited  by  the  learned  counsel  for  appellant  fully 
maintain  the  right  of  an  incumbent  to  hold  over  under  cir- 
camstances  in  some  respects  analogous  to  those  found  in  this 
case,  except  that  no  constitutional  impediment  disqualifying 
the  officer  to  hold  intervened  in  the  cases  cited,  or  in  any 
other  that  we  have  been  able  to  find. 

It  is  not  denied  but  that  the  appointment  was  regularly 
made,  provided  the  conditions  existed  authorizing  the  com- 
missioners to  make  an  appointment. 

Objection  is  made  that  the  board  of  commissioners  were 
not  lawfully  summoned  into  special  session  at  the  time  the 
appointment  of  the  relator  was  made. 

It  appears  from  the  record  that  the  auditor,  on  the  13th 
day  of  August,  1885,  issued  a  writ  to  the  sheriff  of  the  county, 
commanding  him  to  summon  the  members  of  the  board  to 
meet  in  special  session  on  the  19th  day  of  August,  1885,  to 
fill  a  vacancy  in  the  office  of  the  clerk  of  the  Dubois  Circuit 
Court.  Service  of  this  summons  was  acknowledged  by  the 
several  members  of  the  board.  The  board  met  at  the  time 
Vol.  106.— 14 
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and  place  mentioned  in  the  writ^  and  the  appointment  was 
duly  made. 

Within  the  holdings  in  the  following  cases  the  special  ses- 
sion was  properly  convened.  •SiCa<€,  ex  rd,,  v.  Board,  etc.,  104 
Ind.  123;  Gipaon  v.  Heath,  98  Ind.  100;  Jussen  v.  Board, 
etc.,  95  Ind.  567 ;   Wilson  v.  Board,  etc.,  68  Ind.  507. 

The  rulings  of  the  court  were  in  accord  with  the  conclu* 
sions  hereinbefore  expressed.     There  was  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  16,  1886. 


No.  12,443. 

Lawrence  et  al.  v.  McVeagh  et  al. 

AssiONiCEirr  for  Benefit  of  Creditors. — Right  cf  Action  by  OredUor, — 
The  statute  governing  voluntary  assignments  bj  debtors  for  the  benefit 
of  creditors  does  not  suspend  the  creditor's  right  to  maintain  an  action 
at  any  time,  in  the  proper  court,  for  the  recovery  of  a  personal  judg- 
ment against  the  assignor  for  the  amount  due. 

From  the  Kosciusko  Circuit  Court. 

C.  Clemana,  for  appellants. 
J.  D.  Widaman,  for  appellees. 

HowK,  J. — In  this  case,  appellees'  complaint  contained 
two  paragraphs.  The  first  paragraph  counts  upon  a  promis- 
sory note,  executed  by  appellants  to  appellees,  and  the  second 
paragraph  declares  upon  an  open  account  for  goods  and  mer- 
chandise sold  and  delivered  to  appellants  by  the  appellees. 
The  action  was  commenced  on  the  30th  day  of  April,  1885. 
Afterwards,  appellants  entered  a  special  appearance  and  an- 
swered in  a  single  affirmative  plea  to  the  jurisdiction  of  the 
court  over  appellees'  cause  of  action  and  over  the  persons  of 
appellants,  in  abatement  of  this  suit.  Appellees'  demurrer  to 
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this  plea,  for  the  alleged  insufficiency  of  the  facts  therein  to' 
constitute  a  defence  to  their  suit,  was  sustained  by  the  court. 
To  this  ruling  appellants  excepted,  and,  failing  to  amend  or 
plead  farther,  judgment  was  rendered  against  them  as  upon 
default,  for  the  amount  found  due  appellees,  and  the  costs 
of  suit. 

The  sustaining  of  appellees'  demurrer  to  appellants'  plea 
to  the  jurisdiction  is  the  only  error  of  which  the  latter  com- 
plain in  this  court. 

Appellants'  plea  is  very  long,  but  we  will  give  its  sub- 
stance as  briefly  as  we  can.     They  aver  that  they  were  all 
residents  of  the  town  of  Pierceton,  in  Kosciusko  county,  In- 
diana, and  were  and  had  been  partners  under  the  firm  name 
and  style  of  Lawrence,  Spayde  &  Co.,  and,  as  such  partners, 
were  and  had  been  engaged  in  the  business  of  general  mer- 
chants in  the  dry  goods  and  grocery  trade,  and  of  private 
bankers  in  such  town  of  Pierceton,  from  March,  1880,  until 
the  17th  day  of  February,  1885.     They  further  averred  that, 
on  the  day  last  named^  as  such  partners,  they  had  become  and 
were  in  embarrassed  and  failing  circumstances;   that  they 
then  owned  a  large  amount  of  real  and  personal  property,  of 
the  aggregate  value  of,  to  wit,  $40,000,  belonging  to  them  as 
such  partners ;  and  that  all  their  partnership  debts  were  then 
due,  and  they  could  not  convert  the  assets  of  the  partnership 
into  money,  and,  as  such  firm,  they  were  unable  to  pay  the 
debts  of  the  partnership.     They  then  alleged  that,  to  pre- 
vent a  sacrifice  of  their  property  and  assets  as  such  partners, 
they  as  a  firm,  on  such  17th  day  of  February,  1885,  in  con- 
formity with  the  statute  of  this  State  providing  for  volun- 
tary assignments,  executed  a  general  assignment  of  all  their 
partnership  property  and  assets,  real  and  personal,  to  Charles 
W.  Chapman  of  the  city  of  Warsaw,  in  trust  for  the  benefit 
of  all  the  bona  fide  creditors  of  such  firm ;  that,  on  the  same 
day,  the  indenture  of  assignment  was  duly  acknowledged  and 
filed  and  recorded  in  the  recorder's  office  of  Kosciusko  county ; 
and  that  thereafter  Charles  W.  Chapman  qualified,  according 
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to  law,  as  the  trustee  of  such  trust,  and  entered  upon  and 
was  still  acting  in  the  discharge  of  the  duties  of  his  afore- 
said trust. 

There  are  many  more  allegations  of  facts  in  appellants' 
plea,  but  we  have  stated  enough,  we  think,  to  show  their 
grounds  of  defence  and  their  reasons  for  claiming,  as  they 
do,  that  appellees  ought  not  to  be  permitted  to  hav'e  and 
maintain  this  action  against  them. 

In  section  2667,  R.  S.  1881,  the  trustee  in  a  voluntary  as- 
signment is  required  to  give  notice  of  his  appointment,  and 
the  manner  of  giving  such  notice  is  prescribed  therein.  There 
is  no  provision  in  the  voluntary  assignment  law  which  au- 
thorizes or  requires  a  creditor  of  the  assignor  or  of  the  trust 
estate  to  file  his  claim  in  the  proper  clerk's  office,  or  to  com- 
mence a  suit  thereon  in  the  proper  court,  against  either  the 
assignor  or  his  trustee  for  the  amount  alleged  to  be  due. 
Manifestly,  the  theory  of  appellants'  defence  is  that  the  only 
remedy  of  appellees,  as  creditors  of  the  assignor  firm,  is  to 
pursue  the  trustee  in  the  voluntary  assignment  and  the  trust 
estate  in  his  hands ;  and  that,  upon  the  f^cts  stated  in  their 
special  plea,  the  appellees  can  not  assert  their  cause  of  action 
against  the  assignor  firm,  or  the  members  of  such  firm,  in 
any  other  way  or  manner,  at  least  until  the  trust  estate  has 
been  converted  into  money  and  exhausted.  Appellants' 
counsel  concedes,  as  we  understand  him,  that  this  theory  is 
not  supported  by  any  provision  of  the  voluntary  assignment 
law.  But  he  claims  that  the  provisions  of  the  statute,  regu- 
lating the  settlement  of  decedents'  estates,  in  relation  to  the 
collection  of  debts  from  such  estates,  should  govern  the  col- 
lection of  debts  from  the  estates  of  voluntary  assignors,  and 
in  this  view  he  seems  to  be  supported,  to  some  extent  at 
least,  by  what  was  said  in  Oifford  v.  Black,  22  Ind.  444.  In 
speaking  of  the  statute  for  the  settlement  of  decedents'  es- 
tates, and  the  act  providing  for  voluntary  assignments,  in  the 
case  cited,  it  is  said :  "  The  substantial  similarity  of  these 
statutes,  in  reference  to  the  settlement  of  the  estate  of  a  de- 
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eedenti  and  the  proceedings  of  a  trustee  under  an  assignment^ 
compels  us  to  the  conclusion  that  very  similar  rules  should 
prevail  in  the  latter  class  of  cases  to  those  that  maintain  in 
the  former.^' 

The  point  decided  in  the  case  cited  is,  that  the  complaint 
therein  did  not  specifically  state  facts  enough  to  constitute  a 
cause  of  action.  What  we  have  quoted  from  the  opinion, 
therefore,  is  at  most  mere  cficrfttm,  and,  certainly,  has  no  bear- 
ing upon  the  question  we  are  now  considering. 

The  question  here  may  be  thus  stated :  Does  a  debtor's  ex- 
ecution of  a  voluntary  assignment  of  all  his  property  for  the 
benefit  of  all  his  creditors,  in  conformity  with  the  provisions 
of  our  statute,  suspend  the  right  of  a  creditor  to  have  and 
maintain  his  action,  in  the  proper  court,  for  the  recovery  of 
a  personal  judgment  against  the  debtor  assignor  for  the  amount 
found  due,  until  the  trust  estate  has  been  converted  into 
money  and  exhausted,  or  for  any  period  of  time  ? 

We  are  of  opinion  that  this  question  ought  to,  and  must, 
be  answered  in  the  negative.  The  execution  of  the  voluntary 
assignment  does  not,  and  the  exhaustion  of  the  trust  estate 
may  not,  pay  the  assignor's  debt  to  his  creditor.  The  stat- 
ute governing  such  assignments  nowhere  provides  for  or  re- 
quires the  suspension  of  the  creditor's  right  to  have  and 
maintain  an  action,  in  the  proper  court,  for  the  recovery  of  a 
personal  judgment  against  the  assignor  for  the  amount  found 
due,  either  pending  the  settlement  of  the  trust  or  for  any 
period  of  time.  Nor  does  the  statute  provide  or  prescribe, 
in  terms,  any  specific  mode  of  procedure  to  be  pursued  by 
the  creditor  in  the  collection  of  his  claim  from  the  assignor 
or  his  trustee,  or  of  his  pro  rata  share  of  the  trust  estate.  It 
is  apparently  contemplated  by  the  statute,  but  not  expressly- 
required,  that  the  creditor  may  present  his  claim  against  the 
trust  estate  to  the  trustee.  For,  in  section  2672,  R.  S.  1881, 
it  is  provided  that,  within  six  months  after  entering  upon  the 
duties  of  his  trust,  the  trustee  shall  make  report  to  the  judge 
of  the  proper  court,  inter  alia^  giving  "  a  list  of  all  claims  of 
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creditors  which  have  been  presented  to  him  against  the  as- 
signor^ noting  such  as  he  has  concluded  should  be  allowed 
and  such  as  he  has  determined  not  to  allow/'  Section  2673, 
R.  S.  1881,  makes  it  the  duty  of  the  clerk  of  the  proper 
court  to  spread  such  report  and  list  upon  the  appearance- 
docket  of  the  court,  distinguishing  between  such  claims  as 
the  trustee  has  deteimined  to  allow,  and  such  as  he  has  re- 
fused to  allow.  This  section  then  provides  that,  in  all  cases 
where  the  trustee  has  refused  to  allow  any  claim,  and  where 
any  creditor  objects  to  the  allowance  of  the  claim  of  any 
other  creditor  or  creditors,  the  judge  of  such  court  may  order 
such  case  or  cases  to  stand  for  trial  at  the  next  term  of  such 
court  thereafter. 

These  %re  all  of  the  provisions  of  the  voluntary  assignment 
law  which  seem  to  have  any  bearing  upon  the  proceedings  of 
the  creditors  of  the  trust  estate.  Certainly,  these  provisions 
do  not,  and  were  not  intended  to,  suspend  the  right  of  any 
creditor  to  recover  a  personal  judgment  against  the  assignor 
debtor  for  the  amount  found  due,  for  any  period  of  time. 
The  Kosciusko  Circuit  Court,  under  our  laws,  is  a  court  of 
general  jurisdiction,  and,  of  course,  had  jurisdiction  of  ap- 
pellees' cause  of  action.  In  their  special  plea,  appellants  ad- 
mit that  they  were  all  residents  of  Kosciusko  county,  and, 
therefore,  in  the  absence  of  any  showing  to  the  contrary,  we 
must  presume  that  the  court  below  had  full  and  complete  ju- 
risdiction of  the  persons  of  all  the  appellants,  in  some  one 
of  the  modes  known  to  our  law. 

Our  conclusion  is  that  appellees'  demurrer  was  correctly 
sustained  to  appellants'  plea  to  the  jurisdiction. 

The  judgment  is  affirmed,  with  costs. 

Piled  April  16, 1888. 
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PrincifaIj  and  Aoeitt.  —Rat^ication  qf  Agent* ft  Ads  BekUes  Back  to  Time  of  '166   199 

Perfbrmanee, — The  ratification  of  an  agent's  acts,  with  knowledge  of  the- 
circumstances,  relates  back  to  the  time  when  such  acts  were  performed, 
and  binds  the  principal  the  same  as  if  authority  had  been  given  in  ad- 
vance. 

Sake. — Rule  of  Expreaa  Chmpany  Regarding  OoUeetiona. — Direction  by  One 
Agent  to  Another, — Ra;tific(Uion, — Gmi^raion.-^  Where  an  agent  of  an  ex- 
press company,  notwithstanding  a  rule  of  the  company  to  the  contrary^ 
receives  a  partial  payment  of  a  bill  of  exchange  forwarded  for  collec- 
tion by  another  agent,  and  the  latter,  with  knowledge  of  the  fact,  se- 
cures the  owner's  consent  to  receive  such  payment,  and  directs  the  trans- 
mission of  the  money  by  the  agent  so  receiving  it,  who,  instead  of  trans- 
mitting converts  the  same  to  his  own  use,  such  direction  amounts  to  a 
ratification  of  the  act  in  receiving  the  money,  and  renders  the  company 
liable  for  such  conversion. 

Saicb. — Evidence  as  to  Past  Traneactions, — Res  Oestce, — The  general  rule  that 
an  agent  can  not  bind  his  principal  by  statements  in  relation  to  a  past 
transaction,  has  no  application  to  the  statements  of  an  agent  in  relation 
to  letters  and  matters  which  form  a  part  of  the  res  gestae. 

AsBtGNMENT  OF  Error. — Heading. — Practice, — Where  a  complaint,  con- 
sisting of  two  paragraphs,  one  of  which  is  conceded  to  be  good,  is  as- 
sailed for  the  first  time  in  the  Supreme  Court  by  an  assignment  of  error, 
such  assignment  calls  in  question  the  sufficiency  of  the  complaint  as 
a  whole,  and  can  not  be  maintained, 'even  though  the  verdict  and  judg- 
ment may  rest  upon  an  insufficient  paragraph. 

From  the  Hamilton  Circuit  Court. 

A.  F.  ShirU,  G.  Shirts  and  W.  R.  Fertig,  for  appellant. 
D.  Moss  and  22.  i2.  Stephensoriy  for  appellees. 

ZoLLARS,  J. — The  jury  returned  a  special  verdict,  in  which 
they  found  the  following,  amongst  other  facts :  The  express 
company  was  doing  business  over  a  line  extending  from 
Michigan  City  to  and  beyond  Arcadia,  in  Hamilton  county. 
Its  business  consisted,  partly,  in  forwarding  and  collecting 
bills  of  exchange,  etc.,  for  its  customers  and  patrons.  In 
August,  1883,  it  received  from  appellees  at  Michigan  City,  a 
bill  of  exchange  for  $167,  drawn  by  them  upon  one  Dickover, 
at  Arcadia.     This  bill  was  endorsed  to  and  received  by  the 
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'  company  for  collection,  and  for  that  purpose  was  forwarded 
to  its  agent  at  Arcadia,  he  being  in  charge  of  all  its  business 
at  that  place.  On  the  25th  day  of  August,  1883,  Dickover 
paid  to  the  agent  at  Arcadia,  $100  upon  the  bill.  At  the 
time  the  money  was  thus  paid,  that  agent,  under  a  rule  of 
the  company,  had  no  authority  to  receive  partial  payments 
upon  such  bills,  but  appellees  had  no  knowledge  of  the  ex- 
istence of  the  rule.  The  agent  of  the  company  at  Michigan 
City  obtained  the  consent  of  appellees  "  to  receive  the  said 
$100,  informed  the  agent  at  Arcadia  of  such  consent,  and 
directed  him  to  transmit  said  money,  which  he  &iled  to  do^ 
but  afterwards  converted  it  to  his  own  u^e  and  fled.'* 

Upon  the  return  of  this  verdict,  appellant,  by  counsel, 
moved  for  a  venire  de  novo.  This  motion  was  overruled,  and, 
over  a  motion  for  a  new  trial,  judgment  was  rendered  in  favor 
of  appellees  upon  the  verdict  for  $100  and  interest  thereon 
from  the  time  of  payment  by  Dickover. 

The  only  objection  made  to  the  verdict — and  that  not  well 
founded  in  fact — is,  that  it  is  not  found  therein,  whether  au- 
thority to  receive  the  partial  payment  was  given  to  the  agent 
at  Arcadia  before  or  after  he  received  the  $100. 

It  is  not  stated  in  the  verdict  in  so  many  words,  but  it 
clearly  appears  from  the  whole  verdict,  that  the  special  direc- 
tions to  the  agent  at  Arcadia  to  forward  the  money  were  given 
after  it  had  been  paid  over  by  Dickover,  and  afl^er  that  fact 
was  known  to  the  agent  at  Michigan  City. 

The  finding,  as  will  be  observed,  is,  that  under  a  rule  of 
the  company,  the  agent  at  Arcadia  had  no  authority  to  re- 
ceive partial  payments  upon  such  bills.  The  company,  of 
course,  had  authority  to  receive  partial  payments,  unless  re- 
stricted by  appellees.  No  such  restrictions  seem  to  have  been 
imposed.  It  is  not  shown  whether  the  agent  at  Michigan 
City  was  a  general  agent  of  the  company,  or  one  with  limited 
authority.  The  case,  however,  was  conducted  below  upon 
the  theory  that  his  directions,  whatever  they  were,  were  au- 
thoritative and  binding  upon  the  company,  and  so  the  case  ia 
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treated  here.  We  assume^  therefore,  that  he  had  authority 
to  direct  the  agent  at  Arcadia,  and  to  authorize  him,  to  re- 
ceive a  partial  payment  upon  the  bill.  If,  possessing  that 
authority,  he  had  given  such  directions  before  the  money  was 
paid  by  Dickover,  there  could  be  no  question  as  to  the  lia- 
bility of  the  company  for  the  money  so  received.  And  hav- 
ing authority  to  thus  direct  the  agent  at  Arcadia  in  advance, 
he  had  authority  to  ratify  the  acts  of  that  agent  in  receiving 
the  payment  as  it  was  made. 

The  ratification  of  an  agent's  acts,  with  knowledge  of  the 
circumstances,  relates  back  to  the  time  when  such  acts  were 
performed,  and  binds  the  principal  the  same  as  if  authority 
had  been  given  in  advance.  Bronson  v.  Chappdly  12  Wall. 
681 ;  Story  Agency  (8th  ed.),  sections  239,  242;  Lavyrence  v. 
Taylor y  5  Hill,  107;  Lowvy  v.  Harris,  12  Minn.  255;  //an- 
kins  V.  Baker,  46  N.  Y.  666 ;  Hammond  v.  Hannin,  21  Mich. 
374  (4  Am.  R.  490);  Mclntyre  v.  Park,  11  Gray,  102; 
Louisville,  etc.,  R.  W.  Co.  v.  McVay,  98  Ind.  391  (49  Am. 
R.  770),  and  cases  there  cited. 

In  this  case,  the  verdict  shows  that  after  the  money  had 
been  paid,  the  agent  at  Michigan  City,  with  knowledge  of  the 
fact,  directed  its  transmission  by  the  agent  at  Arcadia.  This 
amounted  to  a  ratification  of  the  act  of  that  agent  in  receiv- 
ing the  money.     Story  Agency  (8th  ed.),  sec.  252,  et  seq. 

It  is  claimed,  however,  that  the  verdict  is  not  sustained  by 
the  evidence,  and  that,  therefore,  the  motion  for  a  new  trial 
should  have  been  sustained.  The  contention  is,  that  at  the 
time  Dickover  paid  the  money  to  the  agent,  he  knew  that  he 
had  no  authority  to  receive  a  partial  payment,  and  that  hence 
there  was  no  payment  upon  the  bill  held  by  the  agent  for 
collection ;  and,  further,  that  whatever  may  be  said  of  the 
balance,  as  to  $30  of  the  amount,  it  was  a  loan  by  Dickover 
to  the  agent,  and  not  a  payment  upon  the  bill. 

The  evidence  shows  that  after  being  notified,  Dickover  went 
to  the  office  on  Saturday  to  pay  JlOO  upon  the  bill.  On  his 
way  to  the  office  he  received  a  note  from  the  agent  asking  a 
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loan  of  thirty  dollars.  After  reaching  the  office  the  agent 
renewed  the  request.  Dickover  told  him  that  he  had  nothing 
but  the  $100  bill,  and  wanted  to  pay  that  upon  the  bill  of  ex- 
change, and  that  so  far  as  he  was  concerned  he,  the  agent,  could 
use  ^30  of  the  amount  until  the  following  Monday.  The 
agent  said  that  he  could  not  endorse  the  $100  upon  the  bill 
by  reason  of  its  being  a  partial  payment.  Dickover  told  him 
to  notify  the  parties  and  ask  them  to  receive  it.  He  promf- 
ised  to  do  so.  On  the  following  Tuesday,  the  agent  told 
Dickover  that  he  was  expecting  a  letter  on  that  day.  On. 
the  following  Thursday,  he  said  that  he  had  received  a  letter, 
and  had  forwarded  the  $100,  and  asked  how  soon  the  balance 
would  be  paid. 

The  evidence  is  vague,  and  not  very  satisfactory,  but  over 
the  finding  of  the  jury,  and  the  repeated  statements  of  Dick- 
over that  he  paid  the  full  amount  upon  the  bill,  we  can  not 
say  that  $30  of  it  was  a  loan  to  the  agent. 

The  evidence  also  shows  that  the  agent  at  Michigan  City 
asked  appellees  if  they  would  receive  a  payment  of  $100  upon 
the  bill,  and  was  answered  in  the  affirmative.  This  evidence 
tends  to  show  that  the  agent  knew  that  that  amount  had  been 
paid  upon  the  bill,  and  ratified  the  act  of  the  agent  at  Ar- 
cadia in  receiving  it. 

It  is  not  shown  at  what  particular  time  that  agent  con- 
verted the  money  to  his  own  use,  but  that  can  not  be  mate- 
rial here,  as  between  the  company  and  appellees.  He  re- 
mained in  the  employ  of  the  company  for  some  time  after 
the  payment,  and  left  without  transmitting  the  money. 

The  evidence,  at  least,  tends  to  show  that  he  received  the 
money  for  the  company,  and  as  a  payment  upon  the  bill, 
upon  the  single  condition  that  if  appellees  would  accept  it, 
the  amount  should  be  endorsed  upon  the  bill.  That  act  was 
ratified  by  the  company,  through  its  agent  at  Michigan  City. 

It  is  a  general  rule,  that  an  agent  can  not  bind  his  prin- 
cipal by  statements  in  relation  to  a  past  transaction,  but  that 
rule  can  have  no  application  to  the  statements  of  the  agent 
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at  Arcadia  in  relation  to  the  letters  and  the  transmission  of 
the  money,  because  they  were  a  part  of  the  res  gestce.  They 
were  statements,  in  effect,  that  the  restriction  had  been  re- 
moved, and  that  the  amount  could  be  and  would  be  endorsed 
upon  the  bill. 

The  complaint,  consisting  of  two  paragraphs,  is  assailed 
for  the  first  time  in  this  court  by  an  assignment  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  It  is 
conceded  that  one  paragraph  is  good,  but  it  is  contended  that 
as  the  record  shows  that  the  verdict  and  judgment  rest  upon 
the  other  paragraph,  which,  as  claimed,  is  not  good,  the  judg- 
ment should  be  reversed.  Such  an  assignment  calls  in  ques- 
tion the  sufficiency  of  the  complaint  as  a  whole,  and  hence, 
if  there  is  one  good  paragraph,  the  assignment  can  not  be 
maintained.  Louisvilk,  etc.,  R.  W.  Co.  v.  Peck,  99  Ind.  68, 
and  cases  there  cited.  This  rule  is  not  varied  by  the  fact  that 
the  verdict  and  judgment  may  rest  upon  an  insufficient  para- 
graph. Had  a  separate  demurrer  to  each  paragraph  been 
overruled  below,  the  result  would  be  different.  Pennaylva- 
nia  Co.  v.  Holderman,  69  Ind.  18. 

There  being  no  available  error  in  the  record,  the  judgment 
is  affirmed,  at  appellant's  costs. 

Filed  April  13,  1886. 


No.  12,481. 

The  New  York,  Chicago  and  St.  Louis  Railway  Com- 
pany V.  Auer. 

Pabtieb. — Pergonal  Property. — Outiodian  of,  when  Treated  cu  Owner. — When 
one  is  in  possession  of  property  under  sach  an  arrangement  that  he  is 
accountable  for  it,  or  for  any  injury  to  it,  such  person  is  treated  as  the 
owner,  and  may  sue  to  recover  for  any  loss  or  injury  done  such  prop- 
erty while  it  is  so  in  his  possession. 

AoiSTEB.  ~  When  Treated  as  Owner, — Contract, — D.  delivered  certain  sheep 
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to  A.  under  an  arrangement  whereby  A.  was  to  keep  and  care  for  them. 
He  had  the  riglit  at  pleasure  to  return  the  identical  sheep,  and  was  to 
deliver  one-half  the  increase  and  one-half  the  wool  to  D.  If  any  of 
those  originally  delivered,  or  of  the  increase,  died  of  disease  or  from 
natural  causes,  such  loss  of  those  delivered  and  of  one-half  of  the  in- 
crease was  to  be  borne  by  D.,  while  A.  was  to  account  for  the  value  of 
nil  that  strayed  nway  and  were  lost,  or  those  that  might  be  killed  by 
dogs  or  otherwise  injured.  Before  any  had  been  returned,  or  any  di- 
vision of  the  increase,  the  flock  escaped  through  a  defective  fence  on 
the  right  of  way  of  a  railroad  company,  and  a  number  were  killed  by 
the  cars— being  part  of  the  original  number  and  part  of  the  increase. 
Heldy  that  A.  should  be  treated  as  the  owner  of  all,  and  was  entitled  as 
such  to  i^over  their  value  from  the  railroad  company. 

From  the  Kosciusko  Circuit  Court. 

/.  S.  Frazer  and  W.  D.  Frazer,  for  appellant. 

T.  R,  Marshall  and  IF.  F.  McNagnyj  for  appellee. 

Mitchell,  J. — Auer  recovered  a  judgment  against  the 
railroad  company  for  $109.50,  the  value  of  sheep  killed  and 
injureil  on  the  company's  right  of  way. 

The  appellant  claims  a  reversal  on  the  ground  that  the 
appellee  was  not  the  owner  of  the  sheep. 

The  facts  were  found  by  the  court,  and  were  as  follows : 
In  the  fall  of  1882,  Daniel  Bros.,  delivered  twenty-three 
sheep  to  the  plaintiff  under  the  following  arrangement :  Auer 
was  to  receive  the  sheep  and  keep  and  care  for  them  on  his 
farm.  He  had  the  right  at  his  pleasure  to  return  the  iden- 
tical sheep  received,  and  was  to  deliver  one-half  the  increase 
and  o*ne-half  the  wool  to  Daniel  Bros.  If  any  of  those  orig- 
inally delivered  or  of  the  increase  died  of  disease,  or  from 
natural  causes,  it  was  agreed  that  such  loss  of  those  delivered, 
and  of  one-half  the  increase,  should  be  borne  by  Daniel 
Bros.  If  any  of  the  sheep  should  stray  away  and  be  lost,  or 
if  any  should  be  killed  by  dogs,  or  otherwise  hurt  or  injured, 
Auer  was  to  account  for  their  value.  The  remainder  of  the 
increase  were  to  be  his  property  while  he  had  them  in  pos- 
session. Before  those  received  had  been  returned,  or  any 
division  of  the  increase  made,  the  flock  escaped  out  of  Auer's 
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possession,  through  a  defective  fence^  on  to  the  defendant's 
right  of  way.  Nineteen  were  killed  by  the  cars  and  four 
injured.  Of  those  killed  three  were  of  the  number  received 
from  Daniel  Bros.,  the  remainder  were  of  the  undivided 
increase. 

Upon  the  facts  found  the  court  stated  as  a  conclusion  that 
the  plaintiff  was  entitled  to  recover  the  value  of  the  sheep 
killed  and  injured. 

The  statute  which  imposes  liability  on  railroad  companies 
for  stock  killed,  gives  tiie  right  of  action  to  the  owner  of  the 
stock.  '  The  question  is,  who  was  the  owner  ?  As  to  the  un- 
divided increase,  the  ownership  was  in  the  plaintiff.  This  is 
upon  the  principle  applied  in  analogous  cases,  in  which  the 
relation  of  landlord  and  tenant  exists.  The  holding  in  such 
cases  uniformly  is,  that  the  title  to  the  whole  of  that  which  is 
to  be  delivered  as  rent  remains  in  the  tenant  until  delivery 
is  made.  He  is  regarded  as  the  owner.  For  an  injury  to 
the  property  while  so  in  possession  of  a  tenant,  he  is  entitled 
to  maintain  an  action  as  owner.  Chicago,  etc,  R.  W,  Co,  v. 
Linardy  94  Ind.  319  (4S  Am.  R.  155),  and  cases  cited.  The 
case  cited  and  those  referred  to  are  not  distinguishable  in 
principle  from  the  one  under  consideration. 

By  the  common  law,  an  agister  had  such  title  in  virtue  of 
his  possession  as  enabled  him  to  maintain  trespass  or  trover 
for  an  injury  to  or  conversion  of  the  cattle.  Story  Bail- 
ments, section  443.  Whether  one  having  animals  in  agist- 
ment with  no  such  special  agreement  as  appears  in  the  case 
before  us,  could  maintain  an  action  as  owner,  we  need  not  de- 
termine. Under  the  arrangement  set  out  in  the  special  find- 
ing, it  clearly  follows  the  plaintiff  was  the  owner. 

On  behalf  of  the  appellant,  it  is  contended  that  the  right 
of  possession  which  the  appellee  had  did  not  invest  him  with 
title  as  owner.  Reliance  is  placed  upon  the  definition  of  the 
term  "  owner.'*  Owner,  as  defined  by  Bouvier  is,  "  He  who 
has  dominion  of  a  thing,  real  or  personal,  corporeal  or  incor- 
poreal, which  he  has  a  right  to  enjoy  and  do  with  as  he 
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pleases, — even  to  spoil  or  destroy  it,"  etc.  Within  the  defini- 
tion given,  we  think,  ander  the  contract,  Auer  was  the  owner 
of  the  increase  until  Daniel  Bros.'  share  was  delivered  ta 
them.  He  had  complete  dominion  of  them,  even  to  the  ex- 
clusion of  Daniel  Bros.  He  was  absolutely  accountable  for 
the  whole  number.  If  he  could  show  that  some  died  of  dis- 
ease or  irom  natural  causes,  he  was  exonerated  from  paying  the 
value  of  those  so  accounted  for.  Until  the  share  to  which 
Daniel  Bros,  were  entitled  was  ascertained  and  delivered  to 
them,  they  were  not  joint  owners  with  the  plaintiff.  If  they 
had  taken  possession  of  the  sheep  without  his  consent,  he 
could  have  maintained  replevin  against  them,  and  if  they 
had  sued  for  the  injury,  the  railway  company  could  have 
successfully  defended  on  the  ground  that  Auer  was  the 
owner. 

As  to  the  three  which  were  of  the  number  originally  re- 
ceived, the  conclusion  that  the  plaintiff  was  entitled  to  re- 
cover for  their  loss  was  also  correct. 

When  the  sheep  were  killed  or  injured,  the  plaintiff  was  at 
once  liable  to  Daniel  Bros,  under  his  contract.  They  could 
have  maintained  a  suit  against  him  directly. 

In  the  case  of  Wetty  v.  Indianapolis,  etc.,  R.  R,  Co.,  105 
Ind.  65,  it  was  held  that  the  borrower  of  an  animal,  which 
was  injured  while  in  his  possession,  stood  in  the  relation  of 
owner  to  the  company  on  whose  right  of  way  the  injury  oc- 
curred. When  one  is  in  possession  of  property  under  such 
an  arrangement  that  he  is  accountable  for  it,  or  for  any  in- 
jury to  it  in  any  event,  such  person  may  sue  to  recover  for 
any  loss  or  injury  done  the  property  while  it  is  so  in  his  pos- 
session. In  such  a  case  the  person  in  possession  is  treated  as 
the  owner,  and  is  entitled  to  all  the  rights  of  an  owner.  Lou-- 
isville,  etc.,  R.  W.  Co.  v.  Goodbar,  88  Ind.  213;  Fuller  v. 
Ciirtis,  100  Ind.  237  (50  Am.  R.  786) ;  Story  Agency,  sec- 
tion 398. 

As  the  plaintiff  had  the  exclusive  right  of  possession  of 
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all  the  sheep^  and  was  liable  absolutely  and  at  once  for  the 
value  of  those  killed  or  injured,  he  was  &irly  the  owner 
within  the  meaning  of  the  statute. 

The  judgment  is  a£5rmed,  with  costs. 

Filed  April  15, 1886. 


No.  12.540. 

Engler  v.  Acker  et  al. 

Married  Woman. — Mortgage  of  Real  EataU  to  Secure  Hu8b<md?B  l^te.— 
Under  section  5119,  B.  S.  1881,  a  mortgage,  executed  by  a  married  wo- 
man on  her  separate  real  estate  to  secure  her  husband's  debt,  is  abso- 
lutely void. 

/From  the  Porter  Circuit  Court. 

W.  E.  Pinney,  for  appellant. 

A.  D.  Bartholomew  and  E.  D.  Orumpacker,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellees  against  the 
appellant,  Louisa  Engler,  and  her  husband,  Jacob  Engler,  to 
foreclose  a  mortgage  on  real  estate  and  collect  the  debt  in- 
tended and  attempted  to  be  secured  thereby.  ^  Appellant, 
Louisa  Engler,  alone  appeared  to  the  action,  and,  as  to  her 
alone,  the  cause  was  put  at  issue.  Jacob  Engler  was  duly 
defaulted.  The  cause  was  tried  by  the  court,  and,  at  appel- 
lant's request,  the  court  made  a  special  finding  of  the  &cts 
and  thereon  stated  its  conclusions  of  law  in  favor  of  the  ap- 
pellees. Over  appellant's  exceptions  to  the  court's  conclu- 
sions of  law,  and  over  her  motion  for  judgment  in  her  fevor 
on  the  special  findings  of  facts,  judgment  was  rendered 
against  Jacob  Engler  for  the  amount  due  on  the  mortgage 
debt,  and  a  decree  was  made  for  the  foreclosure  of  the  mort- 
gage and  sale  of  the  property,  et<;. 

Louisa  Engler  has  alone  appealed  to  this  court  and  has 
here  assigned  errors  as  follows : 
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1,  Error  of  the  trial  court  in  its  conclusions  of  law ;  and, 

2.  The  court  erred  in  overruling  her  motion  for  judgment 
in  her  favor,  upon  the  facts  specially  found  by  the  court. 

The  facts  so  found  were  substantially  as  follows : 

1.  The  note  sued  on,  dated  May  1st,  1883,  was  executed 
by  Jacob  Engler  as  principal,  and  by  appellees  as  his  sureties, 
and  appellees  had  paid  such  note  and  procured  its  assignment 
to  them ;  and  at  the  time  of  the  execution  of  such  note,  Ja- 
cob Engler  was  owing  appellees  the  sum  of  $200,  which  sum 
was  borrowed  on  such  note  and  paid  to  appellees  by  the 
Farmers'  National  Bank. 

2.  The  note  in  suit,  dated  January  10th,  1883,  was  exe- 
cuted by  Jacob  Engler  to  appellees,  in  payment  for  lumber 
sold  him  by  them. 

3.  Jacob  Engler  owed  appellees  $200  for  lumber  sold  him 
by  them,  at  the  time  of  the  execution  of  the  note,  dated  May 
1st,  1883,  sued  on  in  this  action. 

4.  The  lumber  bought  by  Jacob  Engler  was  used  in  the 
construction  of  a  house  on  a  lot  owned  by  him,  in  the  city 
of  Valparaiso. 

5.  Appellees  never  had  any  lien  on  such  lot  to  secure  pay- 
ment for  the  lumber  sold  by  them  to  Jacob  Engler. 

6.  Prior  to  the  purchase  of  such  lumber  by  Jacob  Engler,and 
ever  since,  appellant,  Louisa  Engler, was  and  liar'  been  his  wife. 

7.  The  house  and  lot  in  Valparaiso,  owned  oy  Jacob  En- 
gler, was  worth  $2,000,  and  was  encumbered  by  a  mortgage 
on  which  there  was  then  due  $750. 

8.  On  June  13th,  1883,  Jacob  Engler  and  appellant,  as  hus- 
band and  wife,  deeded  the  house  and  lot  in  Valparaiso  to 
Kachel  H,  Harris,  and  on  the  same  day  the  latter  and  her 
husband  deeded  to  appellant  Louisa  the  land  described  in  ap- 
pellees' complaint,  of  the  value  of  $2,500. 

9.  Such  land  w^as  deeded  to  appellant,  subject  to  a  mort- 
gage thereon  of  $1,080,  which  she  assumed  and  agreed  to 
pay,  and  on  which  there  was  then  due  $1,250. 

10.  Louisa  Engler  refused  to  join  in  the  execution  of  the 


NOVEMBER  TERM,  1885.  225 


Engler  r.  Acker  ei  al. 


deed  to  Rachel  H.  Harris^  unless  the  land  described  in  ap- 
pellees' complaint  should  be  deeded  to  her  and  become  her 
separate  estate,  and  in  consideration  of  the  conveyance  of 
such  land  to  her,  as  her  separate  estate,  she  joined  her  hus- 
band in  the  conveyance  of  the  house  and  lot  to  Rachel  H. 
Harris,  and,  acting  with  reference  to  her  separate  estate  in 
the  land,  assumed  the  mortgage  thereon. 

11.  There  was  due  on  the  aforesaid  notes  from  Jacob  En- 
gler  to  appellees  the  sum  of  $679.60,  of  principal  and  interest, 
and  J30  for  their  attorneys'  fees.  The  mortgage  sued  on 
(which  is  copied  at  length  in  this  finding,  and  which  we 
omit)  was  given  to  secure  the  payment  of  such  notes.  (The 
mortgage  sued  on  was  executed  and  acknowledged  by  appel-* 
lant  and  her  husband,  on  the  28th  day  of  September,  1883, 
which  was  three  months  and  fifteen  days  after  appellant  ac- 
quired her  title  to  the  land,  described  in  such  mortgage,  on 
June  13th,  1883,  as  found  by  the  court  in  its  finding  No.  8, 
eupra.  Such  mortgage  was  given  to  secure  appellees  in  the 
payment  of  the  note,  described  in  finding  No.  2,  supra,  as 
dated  January  10th,  188A,  or  eight  .months  and  eighteen  days 
prior  to  the  execution  of  such  mortgage,  and  also  to  save  ap- 
pellees harmless  as  the  sureties  of  Jacob  Engler  on  the  note 
described  in  finding  No.  1,  supra,  and  dated  May  1st,  1883, 
or  nearly. fivei months  prior  the  execution  of  such  mortgage. 
The  only  thinfg  peculiar  or  out  of  the  ordinary  course,  in  the 
language  of  such  mortgage,  is  the  following  recital  therein, 
immediately  after  the  description  of  the  notes  intended  and 
attempted  to  be  secured  thereby,  namely :  "  Said  notes  hav- 
ing been  given  for  lumber  used  by  said  Jacob  Engler  in 
building  the  house  he  afterwards  traded  for  said  above  de- 
scribed land)." 

12.  Ever  since  the  conveyance  of  such  house  and  lot  to 
Rachel  H.  Harris,  Jacob  Engler  had  been  insolvent,  and 
without  property  subject  to  execution. 

13.  The  mortgage  on  the  house  and  lot  in  Valparaiso  was 
Vol.  106.— 15 
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given  to  secure  the  payment  of  the  note  of  Jacob  Engler, 
and  the  conveyance  to  Rachel  H.  Harris^was  made  subject  to 
such  note  and  mortgage,  which  she,  acting  with  reference  to 
her  separate  estate,  assumed  and  agreed  to  pay  and  discharge. 

14.  The  only  consideration  for  the  conveyance  of  the  house 
and  lot  in  Valparaiso,  to  Rachel  H.  Harris,  was  the  execu- 
tion of  the  deed  for  the  land  described  in  appellees'  com- 
plaint to  appellant,  Louisa  Engler,  and  the  assumption  by 
Rachel  H.  Harris  of  Jacob  Engler's  note,  secured  by  the 
mortgage  on  the  lot  in  Valparaiso,  and  her  agreement  to  dis- 
charge such  mortgage. 

15.  The  only  consideration  for  the  execution  of  the  deed 
for  the  land  described  in  appellees'  complaint  to  appellant^ 
Louisa  Engler,  was  the  execution  of  the  deed  for  such  lot  in 
Valparaiso  to  Rachel  H.  Harris,  and  the  assumption  by  ap- 
pellant, Louisa  Engler,  of  the  mortgage  then  existing  on  such 
land,  described  &s  aforesaid. 

Ui)on  the  foregoing  facts  the  trial  court  stated  the  follow- 
ing conclusions  of  law : 

*^  1st.  That  fraud  is  not.  imputed  to  the  defendant  Louisa 
Engler. 

''  2d.  That  there  is  a  sufi^cient  consideration  to  support  the 
mortgage,  executed  by  Louisa  Engler,  and  against  her  the 
plaintiffs  are  entitled  to  a  decree  of  foreclosure. 

"  3d.  That  there  is  due  and  owing  the  plaintiffs  $709.60, 
and  they  are  entitled  to  a  decree  of  foreclosure  against  both 
defendants,  and  a  personal  judgment  over  against  Jacob 
Pingler;  and  a  decree  and  judgment  are  ordered  herein  ac- 
cordingly." 

We  are  of  opinion  that  these  conclusions  of  law,  in  so  far 
as  they  are  adverse  to  the  appellant,  Louisa  Engler,  or  sus- 
tain the  validity  of  the  mortgage  sued  on,  or  order  a  fore- 
closure of  such  mortgage,  are  clearly  erroneous,  and  can  not 
be  upheld.  Upon  the  facts  found  by  the  trial  court,  the  ques- 
tions for  decision  as  to  the  appellant  were,  whether  or  not  she 
had  the  power,  under  our  statutes,  to  execute  the  mortgage 
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in  suit  upon  her  separate  estate  to  secure  the  payment  of  her 
husband^s  notes.  The  questions  were  not,  as  the  court  seemed 
to  think  they  were,  whether  such  mortgage  was,  or  was  not, 
supported  by  a  suflScient  consideration.  In  section  5119,  R. 
S.  1881,  in  force  since  September  19th,  1881,  it  is  thus  pro- 
vided :  "A  married  woman  shall  not  enter  into  any  contract 
of  suretyship,  whether  as  endorser,  guarantor,  or  in  any 
other  manner ;  and  such  contract,  as  to  her,  shall  be  void." 

Under  this  section  of  the  statute  we  have  held  time  and 
again  that  a  mortgage,  executed  by  a  married  woman  on 
her  separate  real  estate  to  secure  her  husband^s  debt,  is  abso- 
lutely void.  Thus,  in  Dodge  v.  Kinzy^  101  Ind.  102,  after 
quoting  section  5li9,  aupra^  the  court  said :  "  The  provisions 
of  this  section  of  the  statute  are  too  plain  to  be  misunder- 
stood. They  positively  forbid  a  married  woman  to  enter  into 
any  contract  of  suretyship,  in  any  manner,  and  as  positively 
declare  that  any  such  contract,  as  to  her,  shall  be  void."  To 
the  same  effect,  substantially,  are  each  of  the  following  cases : 
Allen  V.  Davisy  99  Ind.  216  ;  Allen  v.  Dams,  101  Ind.  187  ; 
Brown  v.  Will,  103  Ind.  71.  The  trial  court  has  stated  as 
its  first  conclusion  of  law,  and  we  think  that  the  facts  found 
by  the  court  fully  support  this  conclusion,  that  appellant, 
Louisa  Engler,  is  free  from  fraud,  actual  or  constructive,  in 
anv  of  the  transactions  involved  in  this  controversy.  There 
were  no  facts  found  by  the  trial  court,  whereby  it  can  be  said 
that  appellant  was  legally  or  equitably  estopped  to  resist  the 
enforcement  of  the  mortgage  in  suit  against  her  or  her  sepa- 
rate real  estate.  The  mortgage  was  absolutely  void,  under 
section  5119,  supra,  and  a  court  of  equity  will  not  decree  the 
foreclosure  of  a  void  mortgage. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  the  court  to  set  aside  its  con- 
clusions of  law,  and,  in  lieu  thereof,  to  state  other  conclusions 
of  law  in  favor  of  Louisa  Engler,  in  accordance  with  this 
opinion,  and  to  render  judgment  accordingly. 

FUed  April  16, 1886. 
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No.  11,627. 

Pickering  v.  The  State,  for  Use  of  Dyar,  Drainage 

Commissioner. 

Drainage. — Notice, — Judgment. — CoUcUeral  Attack. — Where  there  is  some 
notice,  although  defective,  it  will  protect  the  judgment  as  against  a  col- 
Sl  lateral  attack. 

Same. — Complaint, — Exhibits, — iVociii^e. — Instruments  filed  with  the  com- 
plaint, which  do  not  constitute  the  foundation  of  the  action,  can  not  be 
considered  in  determining  the  sufficiency  of  the  complaint. 

Same. — Action  to  Enforce  Lien. — Copy  nf  Assessment.  -In  an  action  to  enforce 
a  drainage  assessment,  a  copy  of  the  assessment  must  be  made  part  of 
the  complaint. 

Same.— iVo^ice. — It  must  appear,  in  some  manner,  either  in  the  body  of 
the  complaint,  or  in  the  copy  of  the  assessment  filed  as  an  exhibit,  that 
there  was  some  notice.     Albertson  v.  Stale,  ex  rel.y  95  Ind.  370,  limited. 

Same. — Presumption  of  Jurisdiction. — Every  presumption  is  in  favor  of  the 
jurisdiction  of  the  circuit  court ;  the  record  is  prima  facie  evidence  of 
it,  and  will  be  held  conclusive  until  clearly  disproved. 

SAi£E.—Sufficieney  of  Complaint. — Where  the  complaint  to  collect  a  ditch 
assessment  shows  a  petition,  some  notice,  a  judgment  on  the  petition, 
and  an  assessment  levied  against  the  complaining  property-owner,  it  is 
sufficient  to  require  an  answer. 

From  the  Howard  Circuit  Court. 

/.  a  BlacMidge,  W.  E.  Blacklidge,  B.  C.  H.  Moon,  J.  W. 
Kern,  J,  IF.  Cooper  and  B,  F,  Harnesa,  for  appellant. 
M.  Garrigys,  for  appellee. 

Elliott,  J. — The  commissioner  of  drainage,  appointed  by 
the  Howard  Circuit  Court,  brought  this  action  to  enforce  an 
assessment  for  a  drain  levied  by  the  judgment  of  that  court. 

It  is  contended  by  appellant's  counsel  that  the  complaint 
is  bad  because  it  shows  that  only  nineteen  days'  notice  of  the 
£ling  of  the  petition  was  given,  instead  of  twenty  as  the  statute 
provides. 

We  have  in  our  own  reports  very  many  cases  deciding  this 
point  against  the  appellant.  These  cases  decide  that  if  there 
is  some  notice,  although  defective,  it  will  protect  the  judg- 
ment as  against  a  collateral  attack.     As  shown  in  Jackson  v. 
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StatCy  eto.y  104  Ind.  516,  this  doctrine  is  well  supported  by 
authorities  outside  of  our  State^  and  our  own  cases  from 
that  of  Helphejiatine  v.  Vincennea  NatH  Bank,  65  Ind.  582 
(32  Am.  R.  86),  to  that  of  McMullen  v.  StaUy  ex  reL,  105  Ind. 
334,  affirm,  without  contrariety  of  opinion,  the  doctrine  stated 
by  us.  Ii  must,  therefore,  be  deemed  the  settled  law  of  this 
State. 

We  agree  with  appellant's  counsel  that  instruments  an* 
nexed  to  the  complaint,  which  are  not  copies  of  those  consti* 
tuting  the  foundation  of  the  pleading,  can  not  be  considered 
in  determining  the  sufficiency  of  the  complaint.  Jackson  v^ 
State,  etc.,  103  Ind.  250.  We  have  again  and  again  censured 
this  practice,  and  we  repeat  that  it  is  one  which  no  good 
pleader  will  adopt.  In  the  case  in  hand,  there  is  but  one  of 
the  exhibits  that  properly  forms  part  of  the  complaint,  and 
that  is  the  copy  of  the  assessment.  Our  decisions  have  uni- 
formly held  that  the  assessment  must  be  made  part  of  that 
pleading.  I^te,  ex  rel.,  v.  Myers,  100  Ind.  487,  see  p.  488  ; 
Moss  V.  State,  ex  reL,  101  Ind.  321.  We  can,  therefore,  re- 
gard only  the  averments  in  the  body  of  the  complaint  and 
the  copy  of  the  assessment  in  determining  the  sufficiency  of 
the  complaint.  Confining  our  minds  to  these  things,  we  find 
that  the  complaint,  unlike  that  in  Jackson  v.  State,  etc.,  103 
Ind.  250,  does  affirmatively  show  that  there  was  some  notice, 
although  defective,  so  that  this  case  is  easily  discriminated 
from  that,  and  is  readily  placed  within  the  principle  declared 
in  Jackson  v.  State,  etc.,  104  Ind.  516,  and  McMvilen  v.  Stale, 
ex  reL,  supra. 

We  think  our  cases  establish  the  rule  that  it  must  appear 
either  in  the  body  of  the  complaint,  or  in  the  exhibit  prop- 
erly part  of  that  pleading,  that  there  was  some  notice,  and 
this  is  the  general  current  of  authority.  It  is,  however,  not 
necessary  that  it  should  be  averred  in  direct  terms  that  no- 
tice was  given,  but  it  is  sufficient  if  this  is  necessarily  in- 
volved in  the  averments  made,  or  in  the  order  of  the  court 
embodied  in  the  assessment.     This  question  was  fully  exam- 
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ined  in  Jackson  v.  Staie^  etc.^  104  Ind.  516,  where  a  great 
number  of  our  own  and  other  cases  are  collected.  Some  of 
the  statements  upon  this  general  subject  found  in  Albertson  v. 
State,  ex  reL,  95  Ind.  370^  are  too  broad  and  must  be  limited. 
Mc Mullen  v.  State,  ex  rel.,  supra;  Shaw  v.  State,  etc.,  97  Ind. 
23;  Wishmier  v.  State,  etc.,  97  Ind.  160;  Vhzard  v.  Taylor, 
97  Ind.  90;  Young  v.  Wdls,  97  Ind.  410.  In  this  instance 
the  averments  in  the  body  of  the  complaint,  and  in  the  ex- 
hibit properly  forming  part  of  the  pleading  show,  as  we  have 
said,  that  there  was  some  notice. 

It  is  further  contended  by  the  appellant  that  the  complaint 
does  not  aver  that  he  was  a  party  to  the  proceedings  in  the 
circuit  court.  We  think  that  the  facts  stated  in  the  complaint 
are  such  as  to  require  us  to  presume,  in  favor  of  th^  judgment 
of  that  court,  that  he  was  a  party  to  the  proceedings.  To  do 
otherwise  would  be  to  presume  that  the  circuit  court,  a  court 
of  general  jurisdiction,  rendered  a  judgment  declaring  a  lien 
upon  the  appellant's  land  without  jurisdiction,  and  this  would 
be  to  violate  a  well  settled  principle  of  law.  The  general 
principle  to  which  we  refer  was  thus  stated  in  Shumway  v. 
Stillman,  4  Co  wen,  292 :  ^*  Every  presumption  is  in  favor  of 
the  jurisdiction  of  the  court.  The  record  is  prima  facie  evi- 
dence of  it ;  and  will  be  held  conclusive,  until  clearly  and  ex- 
plicitly disproved."  This  rule  is  approved  in  many  cases; 
there  is,  indeed,  no  substantial  diversity  of  opinion. .  Mills  v. 
Martin,  19  Johns.  7;  Thomas  v.  Robinson,  3  Wend.  267; 
Peacock  v.  Bell,  1  Saunders,  73 ;  Granger  v.  Clark,  22  Me. 
128 ;  Vandyke  v.  Bastedo,  15  N.  J.  L.  224 ;  Morrow  v.  Weed, 
4  Iowa,  77 ;  1  Smith's  Leading  Cases  (8th  ed.),  1105 ;  Homer 
V.  Doe,  1  Ind.  130 ;  Waltz  v.  Borroway,  25  Ind.  380;  Dwig- 
gins  V.  Cook,  71  Ind.  579 ;  Davidson  v.  Koehler,  76  Ind.  398, 
see  p.  421 ;  ^Baltimore,  etc.,  R.  R.  Co.  v.  North,  103  Ind.  486 ; 
Jackson  v.  Stale,  etc.,  104  Ind.  bl6,  supra,  and  cases  cited; 
McMullen  v.  Stale,  ex  reL,  supra. 

In  the  case  of  Baltimore,  etc.,  R,  R.  Co.  v.  North,  supra,  it 
was  held  that  an  averment  that  the  property-owner  never  had 
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any  notice  of  the  proceedings  to  establish  a  ditch  was  not 
fiu£Gcieut,  the  court  saying  of  that  averment  that  it  "  was 
not  sufficient  to  overcome  the  presumption  that  the  statutory 
notice  had  been  properly  given."  This  ruling  is  in  harmony 
with  our  decisions.  Exchange  Bank  v.  Ault,  102  Ind.  322; 
JReid  V.  Mitchelly  93  Ind.  469;  Rogers  v.  Beauchamp,  102 
Ind.  33 ;  Reed  v.  WhiUon,  78  Ind.  579 ;  Young  v.  Wells,  97 
Ind.  410 ;  Earle  v.  Earle,  91  Ind.  27. 

In  the  case  of  Exchange  Bank  v.  Autt,  supra,  it  was  said, 
of  questions  such  as  that  here  presented :  '^  In  considering 
such  questions,  every  presumption  is  indulged  in  favor  of  the 
validity  of  the  judgment  or  decree  sought  to  be  impeached ; 
and  where  its  validity  is  called  in  question  in  or  by  any  plead- 
ing, the  facts  stated  therein  must  be  such  as  will  overcome  or 
exclude  all  reasonable  presumptions  in  its  favor."  This  doc- 
trine is  in  strict  harmony  with  that  declared  in  many  cases 
<;losely  analogous  to  this — the  levy  of  tax  assessments  to  aid 
in  the  construction  of  railroads  or  gravel  roads,  the  opening 
of  highways,  and  like  c&ses — for  it  has  been  uniformly  held 
in  such  cases  that  where  the  court  has  assumed  jurisdiction, 
and  thus  decided  jurisdictional  questions,  its  judgment  can 
not  be  collaterally  impeached.  Jackson  v.  State,  etc.,  104 
Ind.  516,  and  cases  cited;  Washington  Ice  Co,  v.  Lay,  103 
Ind.  48;  Lantz  v.  Maffett,  102  Ind.  23;  Qaarl  v.  Abbett, 
102  Ind.  233  (52  Am.  R.  662);  Brown  v.  Brown,  101  Ind. 
340 ;  Forsythe  v.  Kreuter,  100  Ind.  27 ;  Anderson  v.  IFaV- 
son,  100  Ind.  402;  Mclntyre  v.  Marine,  93  Ind.  193;  Hil- 
ton V.  Mason,  92  Ind.  157 ;  Town  of  Oicero  v.  Williamson,  91 
Ind.  541,  and  cases  cited;  Evaiusmlle,  etc.,  R.  R.  Co,  v.  City 
of  Evansmlle,  15  Ind.  395. 

The  rule  declared  in  the  eases  cited  has  often  been  applied 
to  cases  arising  under  the  drainage  laws.  Corey  v.  Swagger, 
74  Ind.  211 ;  Marshall  v.  Gill,  77  Ind.  402 ;  Argo  v.  BaHh- 
and,  80  Ind.  63 ;  Cauldwell  v.  Curry,  93  Ind.  363 ;  Smith 
v.  Cliford,  99  Ind.  113,  and  cases  cited;  Jaxikson  v.  Staie, 
etc.,  104  Ind.  516,  supra. 
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The  principle  established  by  these  cases^  to  which  many 
more  might  be  added^  carries  us  to  the  conclusion  that  where 
the  complaint  to  collect  a  ditch  assessment  showj  a  petition^ 
some  notice^  a  judgment  on  the  petition,  and  an  assessment 
levied  against  the  complaining  property-owner,  it  is  sufiBcient 
to  drive  him  to  answer.  Such  a  case  is  not  at  all  like  that 
of  Troyer  v.  Dyar,  102  Ind.  396,  where  it  was  averred  that 
the  complainant  was  not  named  in.  the  petition,  that  he  was 
not  a  party  to  the  proceeding,  and  that  there  was  no  notice. 

It  is  to  be  remembered  that  the  plaintiff  in  such  an  action 
as  the  present  grounds  his  right  of  recovery  upon  a  statute,, 
and  he  assumes  the  affirmative  of  the  issue,  which  he 
tenders  by  his  complaint.  In  order  to  bring  his  case  within 
the  statute,  he  must  show  that  a  petition  was  filed  and  some 
notice  given,  as  these  things  are  necessary  to  invoke  the  ju- 
risdiction of  the  court,  and  set  the  legal  machinery  in  motion. 
It  is  enough,  however,  if  he  shows  some  petition  and  some 
notice,  for,  even  though  these  may  be  defective,  there  ia 
enough  to  call  into  exercise  the  jurisdiction  of  the  court,  and 
they  supply  some  foundation  for  a  decision  upon  jurisdictional 
questions.  It  is  sufficient  if  there  is  some  foundation  for 
such  a  decision,  but  there  must  be  something  on  which  to 
found  a  judgment  in  cases  such  as  this,  which  are  not  like  or- 
dinary civil  actions,  but  are  actions  founded  on  a  statute. 
Such  actions  depend  on  the  statute,  and  there  must  be  enough 
shown  at  least  to  call  into  exercise  a  jurisdiction  under  the 
statute,  and  the  essential  requisites  are  a  petition  and  notice, 
but  these,  though  defective,  will  supply  grounds  on  which  to 
found  a  decision  that  will  repel  a  collateral  attack. 

The  case  of  a  party  who  sues  to  enforce  an  assessment  i& 
different  from  that  of  a  party  who  seeks  to  enjoin  its  collec- 
tion, for,  in  the  first  case,  the  burden  is  on  the  plaintiff  to 
show  grounds  for  a  decision  of  jurisdictional  questions,  as  he 
assumes  the  affirmative;  while,  in  the  second  case,  the  plaintiff 
assumes  the  affirmative,  and  the  burden  is  on  him  to  show 
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that  there  were  no  grounds  on  which  a  decision  of  jurisdic- 
tional questions  could  be  made. 

Judgment  aiBi  med. 

Filed  April  21, 1886. 
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Criminal  Jj aw.— Bribery  of  Public  Officer. — Township  Jhutee, — Indietmeni. 

— An  indictment,  charging  that  on,  etc.,  the  defendant  unlawfully,  felo-  .J^ 

niously  and  corruptly  offered  and  promised  one  F.,  a  township  trustee,  ,11^ 

that  if  he,  as  such  trustee,  would  purchase  of  defendant  twelve  sets  of 
reading  charts  for  the  township,  and  pay  him  therefor  the  sum  of  $175, 
he  would  sign  and  deliver  to  the  trustee  a  voucher  and  receipt  in  his 
favor  as  such  trustee,  *'  on  said  township,''  for  $194,  thereby  unlawfully, 
corruptly  and  feloniously  offering  the  sum  of  $19,  of  the  value  of  $19, 
the  difference  between  the  amount  of  the  receipt  and  the  amount  to  be 
paid,  and  that  the  offer  and  promise  were  unlawfully,  feloniously  and 
corruptly  made  for  the  purpose  of  bribing,  inducing  and  influencing  the 
trustee  to  act  in  buying  the  charts  of  defendant,  charges  an  offer  and 
promise  to  do  an  act  beneficial  to  the  trustee,  within  the  meaning  of 
section  2009,  R.  S.  1881,  and  is  good  on  motion  to  quash. 

Sa^e.— Judicial  Knowledge, — Matters  of  which  the  Supreme  Court  takes 
judicial  notice,  as  that  the  township  trustee  is  the  trustee  of  the  school 
township,  and  that,  in  contracting  for  school  apparatus,  he  acts  as  the 
trustee  of  the  school  township,  and  as  to  the  extent  to  which  the  making 
and  delivery  of  the  receipt,  as  offered  and  promised,  resulted  or  would 
result  beneficially  to  the  trustee,  need  not  be  stated  in  an  indictment. 
SecUon  1739,  B.  S.  1881. 

Same. — Surphtaage, — The  averments  in  such  indictment,  that  the  defend- 
ant offered  the  trustee  $19,  and  as  to  the  value  of  the  receipt,  are  sur- 
plusage, and  may  be  disregarded.    Section  1756,  R.  S.  1881. 

Same. — Time, — Where  time  is  not  of  the  essence  of  the  offence  charged,  an 
indii^ment  is  not  bad  because  the  time  is  not  stated. 

From  the  Randolph  Circuit  Court. 

F.  T.  Hordy  Attorney  General,  and  E.  E.  Mo  Griff,  for 
the  State. 

W.  A.  Thompson,  A.  0.  Marsh,  J.  W.  Thompson,  R,  8. 
Gregory  and  A,  C  Silverburg,  for  appellee. 
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ZoLLABS,  J. — The  second  and  fifth  counts  of  the  indict- 
ment were  non-prossed.  The  court  below  sustained  a  motion 
to  quash  the  first,  third,  fourth  and  sixth  counts.  The  State, 
by  its  prosecuting  attorney,  excepted,  prosecutes  this  appeal, 
and  assigns  that  ruling  as  error. 

The  substance  of  the  first  count  is,  that  on  the  15th  day 
of  June,  1884,  appellee  unlawfully,  feloniously  and  corruptly 
ofiered  and  promised  John  B.  Fortenbaugh,  a  township  trus- 
tee, that  if  he,  as  such  trustee,  would  purchase  of  appellee 
twelve  sets  of  reading  charts  for  the  township,  and  pay  him 
therefor  the  sum  of  $175,  he  would  sign  and  deliver  to  the 
trustee  a  voucher  and  receipt  in  his  favor,  as  such  trustee, 
"on  said  township"  for  $194,  thereby  unlawfully,  corruptly 
and  feloniously  oflPering  the  sum  of  $19,  of  the  value  of  $19, 
the  difference  between  the  amount  of  the  receipt  and  the 
amount  to  be  paid,  and  that  the  offer  and  promise  were  unlaw- 
ftilly,  feloniously  and  corruptly  made  for  'the  purpose  of 
bribing,  inducing  and  influencing  the  trustee  to  act  in  buying 
the  charts  of  appellee. 

The  third  count  is  the  same,  except  that  it  is  therein 
charged  that  the  value  of  the  receipt  promised  was  then  and 
there  of  the  value  of  $194. 

The  fourth  count  is  the  same  as  the  first,  except  that  it  is 
therein  charged  that  the  offer  and  promise  were. made  to  the 
trustee  of  the  school  township. 

The  sixth  count  is  the  same  as  the  third,  except  that  it  is 
charged  therein  that  the  offer  and  promise  were  made  to  the 
trustee  of  the  school  township. 

The  purpose  of  the  prosecutor,  as  we  are  informed  by  his 
brief,  was  to  charge  an  offence  under  sections  2009  and  2051, 
R.  S.  1881,  but  more  particularly  under  section  2009.  We 
do  not  think  that  the  facts  stated  bring  the  case  within  sec- 
tion 2051.  Do  thev  make  a  case  under  section  2009?  So 
far  as  it  is  necessary  to  set  out  that  section,  it  is  as  follows : 
"  Whoever  corruptly  gives,  promises,  or  offers  to  any  *  *  * 
person  holding  any  oflice  of  trust  or  profit  under  the  laws  of 
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this  State,  *  *  *  any  money  or  valuable  thing:  or  cor- 
ruptly offers  or  promises  to  do  any  act  beneficial  to  any  such 
person,  to  influence  his  action,  *  *  *  in  any  matter  pending 
or  that  might  legally  come  before  him,  *  *  *  shall,  upon 
conviction  thereof,  be  imprisoned,"  etc. 

It  will  be  observed,  that  in  the  first  and%urth  counts,  it 
is  charged  that  the  offer  and  promise  were  to  the  township 
trustee,  and  that  in  the  third  and  sixth  counts,  it  is  charged 
that  the  offer  and  promise  were  to  the  trustee  of  the  school 
township. 

That  the  township  trustee,  whether  acting  for  the  civil  or 
school  township,  is  a  person  holding  an  office  of  trust  and 
profit  under  the  laws  of  this  State,  and  that  the  alleged  offer 
and  promise  were  in  relation  to  a  matter  pending  before  him, 
is  clear.     Shircliff  v.  State,  96  Ind.  369. 

We  take  notice,  as  a  matter  of  law,  that  a  person  is  the 
trustee  of  the  school  township,  if  he  is  the  township  trustee. 
We  also  take  notice  that  in  contracting  for  school  apparatus, 
the  township  trustee  acts  as  the  trustee  of  the  school  town- 
ship. Inglis  V.  State,  ex  reL,  61  Ind.  212;  Middleton  v.  Chree- 
son,  ante,  p.  18. 

We  think,  therefore,  that  in  a  prosecution  like  this,  it  may 
be  proper,  in  naming  the  officer  to  whom  the  bribe  was  of- 
fered, to  designate  him  either  as  the  township  trustee,  or  as 
the  trustee  of  the  school  township. 

It  will  be  observed,  also,  that  in  the  first  and  fourth  counts 
it  is  charged,  that,  by  the  offer  and  promise,  appellee  thereby 
offered  to  the  trustee  $19,  of  the  value  of  $19,  being  the  dif- 
ference between  the  amount  of  the  receipt  and  the  amount 
to  be  paid  for  the  charts,  and  that  in  the  third  and  sixth 
counts  it  is  charged  that  the  receipt  offered  and  promised  was 
then  and  there  of  the  value  of  $194. 

It  can  not  be  correctly  said  that  the  receipt  was  then  and 
there  of  the  value  of  $194,  for  the  reason  that  it  had  not  been* 
executed.   The  offer  and  promise  were  to  execute  and  deliver 
it,  upon   the  condition  that   the  trustee   would   accept  the 
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terms  proposed.  Nor  can  it  be  correctly  said  that  by  the  of- 
fer and  promise  made  by  appellee,  he  thereby  offered  to  the 
trustee  $19.  He  did  not  propose  to  pay  over  any  money;  he 
simply  offered  and  promised  to  do  an  act  that  might  enable 
the  trustee  to  make  $]  9  in  his  settlement  with  the  county 
board.  The  statement,  that  appellee  thereby  offered  $19,  is 
simply  a  conclusion  of  the  pleader,  and  not  the  statement  of 
a  fact,  and  is,  therefore,  mere  surplusage,  that  may  be  disre- 
garded. 

It  is  provided  by  statute  that  no  indictment  shall  be  quashed 
for  any  surplusage  or  repugnant  allegation,  when  there  is  suf- 
ficient matter  alleged  to  indicate  the  crime  and  person  charged, 
nor  for  any  other  defect  or  imperfection  which  does  not  tend 
to  prejudice  the  substantial  rights  of  the  defendant  upon  the 
merits.  R.  8.  1881,  section  1756;  Myera  v.  Stote,  101  Ind. 
379;  State  v.  Anderson,  103  Ind.  170. 

If  an  offence  is  charged  in  the  indictment,  it  must  rest 
upon  that  part  of  the  statute  which  makes  it  unlawful  to  cor- 
ruptly offer  or  promise  to  do  any  act  beneficial  to  the  officer 
to  influence  his  action.  Appellee  did  not  offer  or  promise  to 
pay  over  any  money,  he  did  not  offer  or  promise  an  existing 
valuable  thing,  but  he  corruptly  offered  and  promised  to  do 
an  act,  viz.,  to  make  and  deliver  to  the  trustee  a  voucher  and 
receipt,  to  induce  and  influence  him  to  make  the  purchase  of 
the  charts  at  $175. 

The  prosecuting  attorney  contends  in  argument,  that  each 
count  of  the  indictment  makes  a  case  against  appellee,  for 
having  made  such  offer  and  promise  as  the  statute  declares  to 
be  criminal. 

Disregarding,  as  surplusage,  the  averments  that  appellee 
offered  $19,  and  that  the  receipt  was  then  and  there  of  the 
value  of  $194,  there  are  left  the  other  charges  of  the  act  which 
apj>ellee  corruptly  offered  and  promised  to  do,  without  any 
specific  averment  that  the  act  was,  or  would  be,  beneficial  to  the 
trustee.  We  have  concluded  that  that  specific  averment  is  not 
necessary.     The  extent  to  which  the  making  and  delivery  of 
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the  receipt  as  offered  and  promised  resulted,  or  would  result, 
beneficially  to  the  trustee,  is  a  matter  of  which  the  court  may 
take  judicial  notice.  Matters  of  which  judicial  notice  is  taken 
need  not  be  stated  in  an  indictment,  under  our  statutes.  R. 
S.  1881,  section  1739. 

The  statutes  declare  that  the  books,  papers  and  accounts  of 
the  trustee  relative  to  jschools,  shall  at  all  times  be  subject  to 
the  inspection  of  the  board  of  county  commissioners.  R.  S. 
1881,  section  4454. 

For  the  purpose  of  inspection  the  county  board  may  sub- 
poena Jkefore  them  any  trustee,  and  require  the  production  of 
such  books,  papers  and  accounts.     R.  S.  1881,  section  4455. 

The  trustee  is  required  to  keep  an  account  of  the  amounts 
paid  out  on  account  of  the  distinct  funds,  and  to  whom  paid, 
and  to  file  all  accounts  as  vouchers,  and  report  the  same  to 
the  county  commissioners.     R.  S.  1881,  section  5997. 

He  is  required  to  make  verified  reports  to  the  county  com- 
missioners of  the  receipts  and  expenditures  of  the  school  fund, 
and  support  the  detailed  account  of  expenditures  by  proper 
vouchers.  If  the  commissioners  are  satisfied  that  the  report 
is  full,  accurate,  and  right  in  all  respects,  and  that  the  account 
is  just  and  true,  they  allow  and  pass  upon  the  same,  which 
has  the  effect  to  credit  the  trustee  for  the  expenditures.  R. 
S.  1881,  section  4441. 

It  thus  appears  that  the  receipts,  or  receipted  bills,  are  made 
important,  if  not  necessary,  to  enable  the  trustee  to  get  credit 
for  his  reported  expenditures.  To  say  the  least,  such  receipts 
are  beneficial  to  the  trustee,  as  vouchers,  to  accompany  and 
support  his  reports  to  the  county  board.  When,  therefore, 
appellee  offered  and  promised  to  make  and  deliver  to  the 
trustee  a  receipt  for  $194,  he  offered  and  promised  to  do  an 
act  beneficial  to  the  trustee. 

It  is  true,  that  the  promised  receipt  would  be  of  no  avail, 
unless  the  trustee  should  use  it  with  a  report,  and  that  in 
order  to  so  use  it,  he  would  have  to  make  a  false,  verified  re- 
port, but  that  does  not  destroy  the  beneficial  character  of  the 
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act  proposed  by  appellee.  Other  acts,  that  he  might  have 
offered  and  promised  to  do,  might  be  of  no  consequence  to 
the  trustee  unless  he  turned  them  to  a  purpose.  And  be- 
cause the  trustee,  in  order  to  make  the  receipt  available, 
would  necessarily  have  to  swear  to  a  false  report,  ought  not 
to  avail  appellee.  He  ought  not  to  be  heard  to  defend  upon 
the  ground  that  his  illegal  act  might  induce  the  trustee  to 
violate  his  oflBcial  duty,  and  also  swear  falsely  in  so  doing. 
Nor  can  he  be  heard  to  say  that  the  thing  he  proposed  to  do 
was  an  unlawful  act,  and  that  the  receipt  would  in  part  have 
been  in  violation  of  law.     Skircliff  v.  State,  supra,     ^ 

His  purpose,  as  charged,  was  to  influence  and  bribe  the 
officer,  and  had  the  officer  been  sufficiently  dishonest  to  ac- 
cept the  offer,  he  would  have  succeeded  as  effectually  as  if 
he  had  offered  money. 

The  purpose  of  the  statute  is  to  protect  the  public  service, 
and  hence  it  is  made  a  crime  for  any  one,  by  offers  of  any 
kind  of  bribes,  to  corrupt  and  debauch  it.  The  facts  set  up 
in  the  indictment  show  an  ingenious  attempt  to  do  so,  and 
at  the  same  time  to  evade  the  law.  Practically,  and  in  effect, 
the  offer  by  appellee  is  the  same  as  if  he  had  proposed  to  sell 
the  charts  to  the  trustee  for  $194,  and,  as  an  inducement 
to  the  purchase,  had  offered  and  promised  him  $19  of  the 
amount,  the  township  being  charged  for  the  whole.  The 
methods  are  different,  but  the  one  is  as  dangerous  to  the 
public  service,  and  as  much  in  violation  of  the  statute,  as 
the  others. 

It  is  urged  against  the  indictment,  that  it  is  not  therein 
averred  that  appellee  knew  that  Fortenbaugh  was  a  township 
trustee.  There  is  no  averment  of  such  knowledge  in  so 
many  words,  but  the  other  averments  show  conclusively  that 
he  had  full  knowledge  of  that  fact,  and  made  the  offer  and 
promise  with  and  in  view  of  that  knowledge. 

It  is  further  urged  against  the  sixth  count  of  the  indict- 
ment, that  the  year  in  which  the  offence  was  committed  is  not 
therein  stated.     Time  is  not  of  the  essence  of  the  offence 
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charged,  and  hence  the  count  is  not  bad  because  the  time  is 
not  stated.  Stale  v.  Sammons,  95  Ind.  22.  Careful  pleading 
would  require  the  time  to  be  stated,  and  all  other  averments 
in  an  indictment  to  be  made  certain  and  specific. 

After  a  careful  examination  of  the  questions  involved,  we 
have  reached  the  conclusion  that  the  motion  to  quash  should 
have  been  overruled. 

The  judgment  is  reversed,  at  appellee's  costs. 

Filed  April  17,  1886. 
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Guardian  and  Wabd. — Setting  Aside  Final  Report. — Improper  Payment  of 
Money  on  (kder  (/  Court  Obtained  by  Misrepresentation. — Where  a  guardian 
improperly  pays  out  monej  on  an  order. of  court  obtained  by  misrepre- 
sentation of  facts,  the  setting  aside  of  his  final  settlement  report  is 
warranted. 

Same. — Negligence, — Res  Jwdicaia, — It  is  not  necessary  to  set  aside  a  guar- 
dian's final  report  in  order  to  maintain  an  action  against  him  for  neg- 
ligence in  the  management  of  his  trust,  unless  the  approval  of  the  re- 
port involve  an  adjudication  of  the  matters  complained  of. 

Same. — Negligent  Management  of  Real.  JSstate.— The  approval  of  his  final 
report  does  not  adjudicate  the  subject  of  the  guardian's  negligence  in 
the  management  of  his  ward's  real  estate,  unless  it  is  embraced  in  the 
report 

Same. — Rule  eu  to  Presumption  Against  Owirdian. — Instruction, — Where  no 
transaction  or  dealing  between  the  guardian  and  ward  is  involved  in  an 
action  by  the  latter  against  the  former,  to  set  aside  a  final  report  and  to 
recover  damages  for  negligence  in  the  management  of  the  trust,  it  is 
error  to  instruct  the  jury  that  it  is  their  duty  "to  presume  in  favor  of 
the  ward  and  against  the  guardian  as  strongly  as  the  facts  will  war-  - 
rant."    Jennings  v.  Kee^  5  Ind.  257,  distinguished. 

From  the  Hamilton  Circuit  Court. 

T.  J.  Kane  and  T.  P.  Davis,  for  appellant, 
ir.  Boothy  for  appellees. 
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Mitchell,  J. — This  record  presents  a  proceeding  of  an 
anomalous  character.  The  complaint  wears  the  double  as- 
pect of  a  complaint  for  damages,  and  an  application  to  set 
aside  an  order  approving  the  final  settlement  report  of  a 
guardian. 

The  case  was  tried  with  a  jury,  and  the  trial  resulted  in  a 
judgment  setting  aside  the  order  discharging  the  guardian. 
It  is  averred  in  the  complaint  that  on  the  18th  day  of  April, 
1882,  the  appellant  was  appointed  guardian  for  Elvira,  Emma, 
Francis  and  Nellie  Burroughs;  that  as  such  he  received  from 
the  sale  of  real  estate  belonging  to  his  wards  the  sum  of 
$91.07,  and  from  other  sources  4(36,  in  addition. 

It  is  alleged  that  the  wards  were  owners  of  an  undivided 
interest  in  three  lots  in  the  town  of  Noblesville,  which  were 
of  the  value  of  $1,200.  The  lots  had  previously  been  sold 
for  taxes,  and  a  deed  had  been  made  to  the  purchaser.  Dur- 
ing the  guardianship  the  tax  lien  was  foreclosed  1;^  the  holder 
of  the  tax  deed,  and  the  property  was  sold  to  satisfy  the  de- 
linquent taxes,  interest,  penalties,  etc.,  amounting  to  $205.88. 

It  is  charged  that  the  appellant  negligently  refused  to  re- 
deem the  land  from  the  foreclosure  sale,  notwithstanding  the 
fiither  and  other  relatives  of  the  wards  offered  to  furnish  a 
sufficient  sum  of  money,  with  what  was  in  his  hands  as  guar- 
dian, to  enable  him  to  do  so,  and  that  the  other  tenants  in 
common  were  ready  to  furnish  their  share  of  the  money  to 
redeem  the  land. 

The  complaint  further  charges  that  the  appellant  refused 
to  take  any  steps  to  redeem,  although  he  could  have  borrowed 
the  money  or  raised  it  by  selling  part  of  the  property  to  do 
so ;  that  he  procured  an  order  of  the  court  authorizing  him 
to  pay  to  the  purchaser  of  the  property,  out  of  his  wards' 
funds,  the  sum  of  $72  as  rent ;  that  he  represented  to  the 
court  in  his  application  for  the  order,  that  it  was  necessary 
to  pay  out  that  amount,  in  order  to  provide  a  home  for  his 
wards,  and  that  the  representation  was  false ;  that  the  bal- 
ance of  the  money  in  his  hands  as  guardian  was  used  in  pay- 
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ing  other  expenses ;  that  the  title  to  the  wards'  real  estate 
was  lost  by  the  negligence  and  mismanagement  of  the  appel- 
lant, to  their  damage  in  the  sum  of  $1,000. 

The  relief  prayed  is,  that  the  approval  of  the  final  settle- 
ment report  be  set  aside. 

It  is  assigned  for  error  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

While  the  necessity  for  setting  aside  the  report  does  not 
clearly  appear,  we  have  concluded  that  the  complaint  stated 
a  sufficient  cause  of  action  for  that  purpose.  The  averment 
that  money  was  improperly  paid  by  the  appellant,  upon  an 
order  of  the  court,  obtained  by  means  of  misrepresenting  the 
facts,  was,  if  sustained,  suflScient  to  warrant  the  relief  prayed. 

It  was  not  necessary  that  the  approval  of  the  report  should 
have  been  set  aside,  in  order  to  maintain  an  action  against  the 
guardian  for  negligence,  unless  the  approval  of  the  report 
was  in  some  way  an  adjudication  of  the  matters  of  which 
complaint  was  made.  Naugle  v.  ^cde^  exrel.y  101  Ind.  284.  It 
does  not  appear  that  it  was,  except  so  far  as  it  may  have  ap- 
proved the  disbursement  of  money  paid  in  pursuance  of  the 
order  mentioned.  The  approval  of  a  final  settlement  report 
is  an  adjudication  of  all  matters  involved  in,  or  which  proj)- 
erly  belonged  to,  the  proper  accounting  for  moneys  with  which 
the  guardian  was  chargeable.  It  did  not  adjudicate  the  sub- 
ject of  the  guardian's  negligence  in  the  management  of  the 
wards'  real  estate,  unless  that  subject  was  embraced  in  the  re- 
port. This  distinguishes  the  case  from  Carver  v.  Lewis,  104 
Ind.  438. 

At  the  request  of  the  defendant  the  court  gave  the  jury 
the  following  instruction :  "  In  suits  by  wards  against  their 
guardian,  for  the  negligence  of  the  guardian,  it  is  the  duty  of 
the  jury  to  presume  in  favor  of  the  wards,  and  against  the 
guardian,  as  strongly  as  the  facts  will  warrant." 

As  applicable  to  the  facts  in  this  case  the  instruction  was 
erroneous. 

Vol.  106.— 16 
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Where  a  guardian  deals  with  his  ward,  the  rule  which  ob- 
tains as  to  transactions  between  persons  standing  in  a  fidu- 
ciary relation  is  applicable.  The  guardian  who  contracts  with 
his  ward,  like  an  agent  who  contracts  with  his  principal,  take» 
the  burden,  when  the  transaction  is  drawn  in  question,  of 
showing  that  he  dealt  fairly,  and  that  no  benefit  resulted  to 
him  from  the  contract.  Rochester  v.  Levering,  104  Ind.  562. 
There  was  nothing  involved  in  the  litigation  under  consid- 
eration which  justified  the  application  of  tlie  rule. 

The  case  of  Jennings  v.  Kee,  6  Ind.  257,  which  announces 
an  abstract  principle  akin  to  that  contained  in  the  instruction, 
is  altogether  different  in  its  facts.  That  was  a  case  in  which 
a  guardian,  who  had  neglected  to  account  with  the  court, 
sought  to  account  for  moneys  of  his  ward  by  charging  her 
with  board,  clothing,  etc.,  while  she  lived  in  his  family. 

In  the  case  before  us,  no  transactions  or  dealing  between 
the  guardian  and  ward  were  involved.  Whether  the  report 
was  subject  to  be  set  aside  or  not,  should  have  been  deter- 
mined upon  the  evidence,  without  any  presumption  either 
against  or  in  favor  of  the  guardian. 

Some  questions  are  suggested  in  reference  to  rulings  of  the 
court  in  admitting  and  excluding  evidence.  They  are  not 
presented  in  such  manner  as  to  require  us  to  decide  them.  As 
it  is  not  probable  they  will  arise  again  we  do  not  consider 
them. 

For  the  error  in  giving  the  instruction  above  set  out  the 
judgment  is  reversed,  with  costs. 

Filed  April  17, 1886. 


No.  12,538. 

Sprague  v.  The  Cutler  and  Savidge  Lumber  Company, 

Foreign  Corporation. — Compliance  with  Law  Authorizing  it  to  do  Businem 
in  this  State, — Premmption. — Pleading. — Where  the  complaint  of  a  foreign 
corporation  is  silent  on  the  subject,  it  will  be  presumed,  on  demurrer 
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for  want  of  facts  and  want  of  legal  capacity  to  sue,  that  it  has  com- 
plied with  sections  3022  and  3023,  B.  S.  18S1,  authorizing  it  to  do  busi- 
ness in  this  State. 

From  the  Marion  Superior  Court. 

P.  W.  Bartholomew,  for  appellant. 

N.  Morris  and  L.  Newberger,  for  appellee. 

HowK,  J. — In  this  case  the  complaint  of  the  appellee,  the 
plaintiff  below,  counted  upon  a  promissory  note  for  the  sum 
of  $223.12,  dated  at  Indianapolis,  Indiana,  on  June  9th,  1884, 
whereby  the  appellant,  Laura  F.  Sprague,  ninety  days  after 
the  date  thereof,  promised  to  pay  to  the  order  of  the  Cutler 
and  Savidge  Lumber  Company,  the  aforesaid  sum  of  money 
with  interest  at  eight  per  cent,  per  annum  after  maturity, 
until  paid.  In  its  complaint,  the  appellee,  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  State  of  Mich- 
igan, alleged  that  appellant,  by  her  note,  a  copy  of  which  was 
filed  with  such  complaint,  promised  to  pay  appellee  the  above 
mentioned  sum  of  money;  that  certain  specified  payments 
had  been  made  on  such  note,  and  that  the  balance  of  the  note, 
with  interest  and  attorneys'  fees,  was  long  past  due  and  re- 
mained unpaid.     Wherefore,  etc. 

Appellant's  demurrer  to  appellee's  complaint  was  over- 
ruled by  the  court  at  special  term,  to  which  ruling  she  ex- 
cepted ;  and  upon  her  failure  to  answer  over,  judgment  was 
rendered  against  her  as  upon  default  for  the  amount  due  on 
the  note,  and  costs  of  suit.  On  appeal,  the  general  term  af- 
firmed the  judgment  of  the  court  at  special  term,  and  this  ap- 
peal is  prosecuted  here  from  the  judgment  of  the  general  term. 

By  a  proper  assignment  of  error  here,  appellant  has  brought 
before  this  court  the  same  error  assigned  by  her  in  general 
term,  namely,  the  overruling  of  her  demurrer  to  appellee's 
complaint.  Appellant  demurred  to  the  complaint  for  the  fol- 
lowing reasons : 

1.  Because  appellee  had  not  the  legal  capacity  to  sue ;  and, 

2.  Because  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 
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It  is  insisted  on  behalf  of  appellant^  that  appellee  can  not 
maintain  this  suit,  because  its  complaint  shows  that  it  is  a 
foreign  corporation  and  fails  to  show  that  it  has  complied  with 
the  provisions  of  sections  3022  and  3023,  R.  S.  1881,  in  rela- 
tion to  the  duties  of  agents  of  such  corporations,  doing  busi- 
ness in  this  State,  before  entering  upon  the  duties  of  their 
agency.  This  objection  to  the  complaint,  or  to  appellee's  ca- 
pacity or  right  to  maintain  the  suit,  is  not  well  taken  and  can 
not  be  sustained.  The  same  objection  was  urged  to  the  com- 
plaint in  Cassaday  v.  American  Ins,  Co,,  72  Ind.  95,  and  th^ 
court  there  said :  "  Even  if  the  compliance  with  the  require- 
ments of  the  statute  by  the  appellee  and  its  solicitor  were 
of  the  essence  of  the  contract  in  suit  and  indispensable  to  its 
validity,  still  we  think,  that,  where  the  complaint  is  silent  on 
the  subject,  it  can  not  be  presumed  that  the  appellee  and  its 
agent  had  not  complied  with  the  provisions  of  the  statute  at 
the  time  of  the  execution  of  the  contract.  In  the  absence 
of  any  showing  to  the  contrary,  it  seems  to  us  that  we  may 
fairly  presume  that  both  the  appellee  and  its  solicitor  had 
complied  with  the  requirements  of  the  statute  before  and  at 
the  time  the  policy  was  issued  and  the  note  in  suit  was  given 
therefor.  At  all  events,  we  are  of  the  opinion  that  the  com- 
plaint ought  not  to  be  held  insufficient  on  a  mere  presump- 
tion that  the  appellee  and  its  agent  may  not  have  complied 
with  the  provisions  of  the  statute,  and  certainly  the  judgment 
below  ought  not  to  be  reversed  on  any  such  presumption.'* 

There  is  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 
Filed  AprU  17,  1886. 


% 
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Garrison  v.  Cobb  et  al. 

Injunction.— 65a&. — Judgment. — 'Promissory  Note. — Ckmaideraiian. — A  party 
can  not,  in  a  suit  to  enjoin  a  sale  under  a  judgment,  litigate  the  ques- 
tion of  the  consideration  of  the  note  upon  which  the  judgment  was 
founded. 

From  the  Boone  Circuit  Court. 
C  S.  WesneTy  for  appellant. 

Elliott,  J. — The  complaint  of  the  appellant  seeks  an  in- 
junction restraining  the  sale  of  land  upon  execution.  It 
shows  a  judgment  against  the  appellant,  but  avers  that  there 
was  no  consideration  for  the  note  upon  which  the  judgment 
was  founded,  and  that  it  was  so  adjudged  in  an  action  brought 
by  the  holders  of  the  note  against  other  parties.  It  is  clear 
that  no  cause  of  action  is  stated.  The  judgment  against  the 
appellant  concludes  him  from  litigating,  in  a  suit  for  injunc- 
tion, the  question  of  the  consideration  of  the  note  upon  which 
the  judgment  was  founded. 

Judgment  affirmed. 

Filed  April  17, 1886. 


No.  12,145. 


PBOlflssORT  Note. — Endorsement,  —  Parol  Evidence.  —  Oonaideraiion.  —  The 
liability  of  the  payee  of  a  promissory  note,  who  endorses  it  in  the  reg- 
ular course,  can  not  be  extended  by  parol  evidence,  although  in  excep- 
tional cases  it  may  be  limited  by  facts  showing  the  consideration  upon 
which  the  endorsement  was  made. 

Same. — Presumption. — i^Yx/q/'CaTwidera/ion.— Presumptively,  the  consider- 
ation for  the  endorsement  of  a  promissory  note  by  the  payee  is  the 
amount  of  the  note  and  interest,  but  if  that  is  in  dispute  the  actual 
consideration  may  be  shown. 

Same. — Insolvent  Maker, — DUigenee. — Pleading. — A  complaint  against  the 
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payee  of  a  promissory  note  on  his  endorsement,  filed  three  years  after 
the  endorsement  and  the  maturity  of  the  note,  which  alleges  that  at  the 
date  of  the  endorsement  the  maker  "was  then  and  there  insolvent," 
without  more,  and,  in  the  present  tense,  that  he  "  is  not  resident  in  the 
State  of  Indiana,"  does  not  show  sufficient  diligence,  it  not  appearing 
therefrom  that  a  suit,  brought  at  the  earliest  opportunity,  would  have 
been  un availing,  or  that  the  maker  was  not  a  resident,  owning  property 
subject  to  execution,  after  the  note  matured. 

Same. — Averment  as  to  Non-PaymenL — The  statement,  "  wherefore  a  cause  of 
action  hath  accrued,'*  in  the  prayer  of  a  complaint  on  a  promissory 
note,  does  not,  of  itself,  show  that  the  note  remains  unpaid. 

Same. — Copy, — A  complaint  on  a  promissory  note,  against  the  endorser, 
which  sets  out  neither  a  copy  of  the  note  nor  of  the  endorsement,  is  bad. 

From  the  Putnam  Circuit  Court. 

H.  H,  Mathias  and  H.  C.  Lema,  for  appellant. 
M.  A.  Moore  and  G.  C.  Moore,  for  appellees. 

Mitchell,  J. — Smythe  was  for  several  years  the  treasurer 
of  Greencastle  Commandery  No.  11,  K.  T.  Upon  resigning 
the  office,  and  in  settlement  for  moneys  which  he  received  as 
treasurer,  he  delivered  to  his  successor  a  note  for  two  hundred 
dollars,  due  one  day  after  date,  payable  to  "  G.  C.  Smythe, 
Tr.  G.  C.  Commandery,  No.  11,  K.  T.^'  The  note  was  signed 
by  Wm.  A.  Brown,  dated  February  16th,  1878,  and  was 
transferred,  as  stated,  on  the  17th  day  of  May,  1878.  It  was 
endorsed  at  the  time,  "G.  C.  Smythe." 

This  suit  was  brought  by  the  trustees  of  the  commandery. 
The  complaint  was  in  five  paragraphs.  Three  were  against 
the  appellant  as  endorser  of  the  note,  one  for  converting  the 
funds  of  the  commandery,  and  one  for  money  had  and  re- 
ceived. 

The  first  three  paragraphs  proceed  upon  the  theory  that 
the  appellant  is  liable  on  the  note  as  endorser.  Moreover,  it 
is  argued  that  the  facts  averred  in  the  first  paragraph  make 
him  liable  as  maker  of  the  note. 

The  averments  relied  on  to  produce  this  result  are,  in  sub- 
stance, that  when  the  appellant  resigned  the  office  of  treas- 
urer, he  had  in  his  hands  a  large  amount  of  money  belonging 
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to  the  commandery ;  that  an  accounting  was  had^  at  which 
he  produced  the  note  in  suit^  and  demanded  that  it  be  received 
in  discharge  of  so  much  of  his  liability.  It  is  averred  that 
Brown,  the  maker  of  the  note,  was  insolvent,  and  in  order 
to  induce  his  successor  to  accept  it  in  settlement,  the  appel- 
lant agreed  that  he  would  sign  his  name  on  the  back,  and  be 
bound  as  an  original  maker.  In  pursuance  of  this  agreement 
he  wrpte  his  name  on  the  back  of  the  note,  intending  thereby 
to  sign  it  as  an  original  maker.  His  successor  received  it  in 
settlement  of  so  much  of  the  appellant's  liability  to  the  com- 
mandery. 

The  facts  averred  do  not  put  the  appellant  in  the  relation 
of  an  original  maker  of  the  note.  It  is  the  ordinary  case  of 
an  endorsement  by  the  payee.  It  does  not  appear  from  the 
averments  in  either  the  first  or  second  paragraph  of  the  com- 
plaint, that  the  consideration  of  the  note  was  funds  of  the 
commandery.  It  was  payable  to  Smythe,  and  so  far  as  the 
averments  show  was  his  note.  This  is  not  the  case  of  an  ir- 
regular endorsement  by  one  who  sustains  no  other  relation 
to  the  paper,  except  such  as  arises  out  of  the  endorsement 
and  the  accompanying  circumstances.  In  a  case  like  this,  the 
implication  which  the  law  raises  from  the  fact  of  endorse- 
ment by  the  payee  is  conclusive.  Parol  evidence  can  not  be 
received  to  vary  or  contradict  the  contract  which  the  law  im- 
plies. Stack  V.  Beachy  74  Ind.  571  (39  Am.  R.  113),  and  eases 
cited;  Doolittle  v.  Ferry,  20  Kan.  230  (27  Am.  R.  166)  ;  Lee 
V.  Pile,  37  Ind.  107;  Schmied  v.  Frank,  86  Ind.  250;  Keal- 
ing  V.  Vanaickle,  74  Ind.  529  (39  Am.  R.*101). 

Where  an  endorsement  is  by  the  payee,  the  law  furnishes 
brief,  comprehensive  and  universally  recognized  expressions, 
which  determine  by  implication  the  contract  the  parties  have 
made.  Wise  policy  demands  that  the  force  legally  attribu- 
table to  these  forms  be  adhered  to.  Each  form  of  endorse- 
ment should  conclusively  carry  with  it  the  liability  which  it 
implies.  This  being  the  endorsement  of  a  payee,  is  to  be  re- 
garded as  in  the  regular  course,  and  not  subject  to  qualifica- 
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tion  by  parol.  The  facts  averred  do  not  bring  it  within  any 
of  the  exceptions  which  obtain  in  respect  to  irregular  en- 
dorsements. In  such  cases  the  relation  of  the  endorser  is 
ambiguous^  and  may  be  explained  by  parol. 

Where  an  endorsement  is  made  by  a  payee  without  consid- 
eration^ or  upon  some  trust  arising  out  of  an  antecedent 
transaction,  or  to  accomplish  some  special  purpose,  the  facts 
which  go  to  show  the  transaction  may  be  shown.  This,  for 
the  purpose  of  showing  the  equities  between  the  parties,  and 
to  determine  the  consideration  upon  which  the  endorsement 
was  made.  Breneman  v.  FumisSy  90  Pa.  St.  186  (35  Am. 
R.  651) ;  Dale  v.  Gedvy  38  Conn.  15  (9  Am.  R.  353) ;  Chad- 
dock  V.  VannesSy  35  N.  J.  L.  517  (10  Am.  R.  256);  Lov^'oy 
V.  Citizens'  Bank^  23  Kan.  331. 

While  in  exceptional  cases  the  implied  contract  of  the 
payee  may  be  restricted  or  limited  by  facts  showing  the  con- 
sideration upon  which  the  endorsement  was  made,  his  lia- 
bility can  not  be  enlarged.  Mnley  v.  Green,  85  111.  535; 
Daniel  Neg.  Inst.,  section  719. 

The  cases  which  hold  that  the  liability  of  an  endorser  may 
be  enlarged  by  parol,  have  no  application  to  endorsements 
made  in  the  regular  course.  The  endorsement  in  this  case 
having  been  made  by  the  payee  in  the  regular  course,  and  no 
ambiguity  appearing  in  his  relation  to  the  paper,  his  liability 
is  fixed  by  the  contract  which  the  law  implies.  Vore  v.  Hurst, 
13  Ind.  551. 

Whether  or  not  the  first  three  paragraphs  are  sufficient 
must,  therefore,  be  determined  upon  the  assumption  that  each 
proceeds  against  the  defendant  as  endorser.  The  averments 
which  seek  to  charge  him  as  maker,  or  which  attempt  in  any 
way  to  vary  the  contract  of  endorsement,  are  to  be  disre- 
garded. 

Referring  to  the  date  of  the  endorsement,  the  averment  in 
the  first  paragraph  is,  that  the  maker  of  the  note  "  was  then 
and  there  insolvent,"  and,  speaking  in  the  present  tense,  the 
complaint  avers  that  the  maker  "  is  not  resident  in  the  State 
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of  Indiana/'  The  averments  on  the  subject  of  diligence  in 
the  other  paragraphs  are  not  essentially  different  from  those 
contained  in  the  first.  The  note  was  endorsed  May,  1878. 
Suit  was  commenced  April,  1881.  The  averment  that  the 
maker  was  then  and  there  insolvent,  without  more,  does  not 
come  within  the  rule.  It  must  be  made  to  appear  that  the 
maker  of  the  note  was  insolvent,  and  that  he  did  not  own 
property  subject  to  execution,  out  of  which  the  debt  or  any 
part  thereof  could  have  been  made.  Somerby  v.  Brovm^  73 
Ind.  353;  Schmied  v.  Franks  86  Ind.  250;  Simpkina  v.  Sniitky 
94  Ind.  470;  Gwin  v.  Moore,  79  Ind.  103;  Hayne  v.  Fisher, 
68  Ind.  158;  Herald  v.  ScoU,  2  Ind.  55. 

Whatever  may  be  the  reason  for  maintaining  the  distinc- 
tion between  the  averment  that  the  maker  is  "  insolvent"  and 
that  he  is  "  wholly  and  notoriously  insolvent,"  and  that  he 
had,  at  the  time  suit  could  have  been  brought,  no  property 
subject  to  execution,  it  clearly  appears  that  it  has  been  main- 
tained. The  averment  in  that  respect  must  be  such  as  to 
show  that  a  suit,  brought  at  the  earliest  opportunity  after  the 
maturity  of  the  not^,  would  have  been  unavailing.  That  it 
can  be  averred  of  the  maker,  he  is  insolvent,  is  not  sufficient. 
He  may  nevertheless  have  had  abundant  property  out  of 
which  the  debt  in  question  could  have  been  collected.  Nor 
is  the  complaint  rescued  by  the  averment  that  "  said  Brown 
is  not  resident  in  the  State  of  Indiana."  For  all  that  ap- 
pears, he  may  have  been  a  resident  of  the  State,  owning  suf- 
ficient property  to  pay  the  debt  at  the  time  the  note  matured. 
If  the  maker  of  a  promissory  note  becomes  a  non-resident 
after  the  assignment,  and  before  the  note  matures,  this  affords 
a  sufficient  excuse  for  not  suing.  If,  however,  he  is  a  resi- 
dent of  the  State,  and  owns  property  subject  to  execution 
when  the  note  fiills  due,  he  must  be  proceeded  against  at  the 
first  opportunity,  or  the  endorser  will  be  discharged.  Ber~ 
nitz  V.  Stratford,  22  Ind.  320;  Holton  v.  MeCormicky  45  Ind. 
411 ;  Patterson  v.  Carrell,  60  Ind.  128 ;  Stevens  v.  Alexander, 
82  Ind.  407. 
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Moreover,  it  is  not  averred  in  either  the  first  or  third  par- 
agraphs, that  the  note  remains  unpaid,  nor  is  there  a  state- 
ment of  facts  in  either  from  which  the  inference  of  non-pay- 
ment fairly  arises.  The  statement,  *'  Wherefore  a  cause  of 
action  hath  accrued,''  found  in  the  prayer  of  the  complaint  is 
all  that  is  claimed  as  raising  an  inference  of  non-payment. 
We  think  this  is  not  suiScient.  Wheeler  cmd  WiUan  Manfg, 
Co.  V.  Worrall,  80  Ind.  297. 

The  third  paragraph  is  also  fatally  defective,  in  that  it  neither 
sets  out  a  copy,  nor  in  any  manner  refers  to  the  note,  or  the 
endorsement  thereof.  Rairden  v.  PF?n«tondfey,  99  Ind.  600 ; 
Wittiama  v.  OaboUy  75  Ind.  280;  Sinker,  Davis  &  Ob.  v. 
Fletcher,  61  Ind.  276. 

It  results  that  the  demurrer  to  the  first  three  paragraphs 
of  the  complaint  should  have  been  sustained. 

The  form  of  the  demurrer,  upon  which  some  criticism  is 
indulged,  is,  to  say  the  least,  neither  apt  nor  well  chosen.  It 
fairly  appears,  however,  under  a  liberal  construction,  that  it 
is,  and  was  intended  to  be,  a  separate  demurrer  to  each  para- 
graph of  the  complaint.  Northwestern  Mut.  L.  Ins.  Co.  v. 
Hazelett,  105  Ind.  212,  and  cases  cited. 

So  far  as  evidence  was  admitted,  which  tended  to  show  an 
agreement  by  parol,  on  the  part  of  the  endorser,  to  pay  the 
note,  the  ruling  of  the  court  was  erroneous.  Parol  evidence 
for  that  purpose  was  not  admissible.  Presumptively,  the  con- 
sideration for  the  endorsement  was  the  amount  of  the  note 
and  interest. 

It  was  competent  to  prove  the  actual  consideration  for  the 
endorsement,  if  that  which  the  law  presumes  was  in  dispute. 
If  the  consideration  of  the  note  was  the  funds  of  the  com- 
mandery,  and  if  the  loan  was  made  without  authority,  or  if 
the  funds  came  into  jeopardy  by  reason  of  the  neglect  of  the 
appellant,  or  if  there  was  an  actual  controversy  on  the  sub- 
ject, these,  or  any  one  of  them,  if  well  founded,  may  have 
afforded  a  sufficient  consideration  to  hold  the  appellant  for  the 
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full  amount  of  the  note,  if  he  received  credit  on  his  account 
as  treasurer  for  that  amount. 

The  errors  predicated  on  the  instructions  of  the  court  are 
not  sustained.  The  instructions  stated  the  law  of  the  case 
with  accuracy.  There  is  no  merit  in  the  point  made  against 
the  qualification  of  the  presiding  judge.  With  commendable 
propriety  he  disclosed  his  relation  to  the  commandery.  The 
parties  having  waived  any  objection  to  his  qualification,  the 
judge  should  not  thereafter  have  been  embarrassed  with  the 
question. 

Judgment  reversed,  with  costs,  with  instructions  to  sustain 
the  demurrer  to  the  first  three  paragraphs  of  the  complaint. 

FUed  April  13, 1886. 


No.  12,205. 


Buchanan,  Administrator,  et  al.  v.  The  State,  ex   |}gg  ^1 

REL.  Roberts,  Guardian. 

Guardian  and  Ward. — Inventory. — Damages, — A  guardian's  failure  to 
file  an  inventory  of  his  ward's  estate  is  a  technical  breach  of  his  bond, 
authorizing  only  nominal  damages  unless  actual  damages  are  shown. 

8ame. — Adion  Against  Sureties  and  Adminisirafor. — Demand. — A  demand  is 
not  necessary  to  the  maintenance  of  an  action  against  the  administrator 
and  bondsmen  of  a  deceased  guardian  for  money  in  his  hands  at  the 
time  of  his  death,  belonging  to  his  wards. 

6ame. — Conversion. — Penalty. — Demand. — In  order  to  constitute  such  a  con- 
version as  will  authorize  the  imposition  of  the  ten  per  cent  penalty  pro- 
vided by  statute,  there  must  at  least  be  a  demand  for  the  money  and  a 
refusal  to  pay. 

Same. — Failure  to  Pay  to  Deceased  Guardian* s  Successor. — The  penalty  pro- 
vided by  section  2459,  R.  S.  1881,  can  only  be  imposed  where  the  ward's 
estate  has  been  converted,  destroyed,  embezzled  or  concealed.  The  mere 
failure  to  pay  over  to  the  successor  of  a  deceased  guardian  is  not,  in  the 
absence  of  a  demand  and  refusal,  a  conversion. 

Practice. — Pleading. —  When  Deemed  Amended  in  Supreme  Court. — Where  a 
complaint  is  first  questioned  in  the  Supreme  Court,  amendment«  which 
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might  have  been  made  in  the  trial  court,  to  conform  it  to  the  proof,  will 
be  regarded  as  having  been  made. 

From  the  Vanderburgh  Circuit  Court. 

A,  Gilchrist^  J,  E.  Iglehart  and  E,  Taylor j  for  appellants. 
C.  L.  Wedding^  for  appellee. 

ZoLLARS,  J. — This  action^  commenced  on  the  13th  day  of 
September,  1883,  was  brought  by  the  relator,  Roberts,  as 
guardian,  against  Buchanan,  as  the  administrator  of  the  es- 
tate of  A.  L.  Robinson,  a  deceased  guardian,  and  Asa  Igle- 
hart, as  surety  upon  that  guardian's  bond. 

It  is  alleged  in  the  complaint  that  the  former  guardian  re- 
ceived $2,000  from  the  personal  estate,  and  $600  rent  from 
the  real  estate,  of  the  wards,  for  the  years  1870  to  1878,  both 
inclusive,  and  that  he  died  in  February,  1883. 

The  breaches  of  the  condition  of  the  bond,  specifically  al- 
leged, are  five  in  number.  The  first  is  that  the  deceased  guar- 
dian did  not  file  an  inventory  of  the  estate  of  his  wards. 

The  evidence  shows  that  upon  a  proper  application  and 
statement  of  the  wards'  estate,  Robinson  was  appointed  guar- 
dian on  the  17th  day  of  January,  1871.  That  any  other  in- 
ventory was  filed,  is  not  shown  by  any  positive  evidence.  If 
it  should  be  conceded  that  no  inventory  was  filed,  as  required 
by  law,  section  2521,  R.  S.  1881,  there  was  a  technical  breach 
of  the  conditions  of  the  bond,  but  such  as  would  authorize 
nominal  damages  only,  as  no  actual  damages  were  shown. 

The  second  breach  alleged  is,  that  the  deceased  guardiaa 
failed  to  account  to  the  court  for  the  rents  received  from  the 
real  estate  of  the  wards.  The  evidence  shows  that  the  real 
estate  belonged  to  five  minor  heirs,  for  all  of  whom  Robin- 
son was  guardian ;  that  he  received  $500  rent  from  the  real 
estate  for  the  years  1871  to  1875,  both  inclusive.  There  is 
also  evidence  that  he  bought  and  paid  fgr  tiling  for  the  land, 
but  the  amount  paid  is  not  shown.  It  is  shown,  also,  that 
he  was  the  administrator  of  the  estate  of  the  wards'  father, 
and  charged  himself  in  his  final  settlement  as  such  adminis- 
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trator  with  $200  rent  from  the  land.  In  his  report,  as  guar- 
dian, in  1875,  he  charged  himself  with  $155  rent  from  the 
land.  The'  two  wards,  for  whose  benefit  this  action  is  prose- 
cuted, were  entitled  to  two-fifths  of  the  rent  so  received. 
That  Robinson  was  liable  to  the  wards,  as  guardian,  for  the 
rent  which  he  received  and  accounted  for  as  administrator,  is 
not  claimed  in  argument,  and  hence  we  decide  nothing  upon 
that  question.  But,  conceding  that  he  was  not,  there  is  yet 
$58  rent  received  and  unaccounted  for  in  any  of  his  reports. 
The  second  alleged  breach  is,  therefore,  so  far  established  by 
the  evidence. 

The  third  alleged  breach,  that  Robinson  failed  and  neg- 
lected to  rent  the  land  of  the  wards,  is  not  sustained  by  the 
evidence. 

The  fourth  breach  charged  is,  that  Robinson  failed  to  ac- 
count for  and  pay  over  the  money  that  came  into  his  hands, 
and  converted  it  to  his  own  use.  As  charged,  this  breach  is 
not  sustained  by  the  evidence.  His  last  report  was  filed  and 
approved  on  the  1st  day  of  May,  1882,  before  his  death  in 
February,  1883.  In  that  report  he  showed  the  amount  of 
the  estate  of  each  of  the  wards  interested  in  this  action,  and 
charged  himself  therewith.  No  question  is  made  as  to  its 
correctness ;  indeed,  the  relator  in  this  action  asserted  its  cor- 
rectness by  introducing  it  in  evidence.  It  is  apparent  that 
it  is  the  chief  support  upon  which  the  judgment  below  rests. 
At  the  time  of  his  death  Robinson  was  still  the  guardian,  and 
the  wards,  of  course,  were  still  minors.  There  was,  therefore, 
no  one  to  whom  he  could  pay  the  money.  It  was  properly 
in  his  hands  as  guardian,  and  no  report  was  at  the  time  due 
from  him ;  and  that  it  was  in  his  hands  as  such  guardian  is 
the  only  evidence  of  conversion  by  him,  and  that  is  no  evi- 
dence at  all  of  such  alleged  conversion. 

The  fifth  alleged  breach  is,  that  Robinson  did  not  make 
and  file  reports  of  his  receipts  and  disbursements  as  such 
guardian,  every  two  years,  as  required  by  section  2521,  R.  S. 
1881.     His  first  report  was  filed  on  the  21st  day  of  May, 
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1873.  The  second  was  filed  on  the  30th  day  of  April,  1875* 
The  third  was  filed  on  the  28th  day  of  September,  1877. 
The  fourth  was  filed  on  the  4th  day  of  October,  1879.  The 
fifth,  and  last,  was  filed  on  the  1st  day  of  May,  1882.  The 
evidence  thus  shows  that  Robinson  did  not  file  a  report  of 
the  receipts  and  expenditures  every  two  years.  But  as  no 
penalty  seems  to  have  been  imposed  on  account  of  such  fail- 
ure, we  need  not  decide  as  to  whether  or  not,  under  all  of 
the  circumstances  of  this  case,  the  penalty  provided  in  the 
statute  last  above  cited,  might  have  been  imposed. 

The  amount  of  the  judgment  makes  it  apparent  that  the 
court  below  adopted  Robinson's  last  report  as  the  basis  of 
calculation  in  fixing  the  amount  due  to  the  wards;  that 
credit  was  allowed  for  the  rents  accounted  for  by  Robinson 
as  administrator,  and  for  all  payments  by  Robinson  subse- 
quent to  his  last  report,  and  that  no  penalty  was  inflicted  for 
any  of  the  breaches,  except  a  penalty  of  ten  per  cent,  upon 
the  amount  found  due,  calculated  as  above  stated. 

It  is  claimed  by  appellants,  that,  except  as  to  $58  and  in- 
terest thereon,  being  the  amount  of  rents  unaccounted  for  by 
Robinson,  the  judgment  is  not  sustained  by  the  evidence.  In 
other  words,  that  ex(^t  as  to  that  item,  there  is  a  failure  of 
proof.  The  contenti«  is,  that  the  breaches  of  the  condi- 
tions of  the  bond,  as  set  up  in  the  complaint,  are  all  confined 
to  the  alleged  wrongs  and  omissions  by  Robinson  during 
his  life,  and  that  they  are  not  made  out  by  the  evidence,  ex- 
cept as  to  the  above  item  of  rent. 

As  we  have  seen,  Robinson  failed  to  file  an  inventory, 
and  failed  to  make  reports  as  required  by  statute.  For  these 
omissions,  however,  no  damages  were  assessed  or  penalties 
imposed  by  the  trial  court.  And  as  we  have  further  seen, 
the  charge  of  conversion  by  Robinson  in  his  lifetime  is  not 
shown  by  the  evidence.  That  all  of  the  money  in  his  hands,  as 
shown  by  his  last  report,  has  not  been  paid  over  to  the  wards, 
or  the  present  guardian  by  his  administrator  or  his  bonds- 
man,  sufficiently   appears   from   the   evidence.     Whatever 


NOVEMBER  TERM,  1886.  235 

Buchanan,  Administrator,  et  al.  v.  The  State,  ex  rel.  Roberts,  Guardian. 

amount  Robinson  had  in  his  hands  at  the  time  of  his  death, 
the  present  guardian  has  a  right  to  recover  from  the  admin- 
istrator of  his  estate^  and  his  bondsman.  Robinson's  guar- 
dianship ceased,  of  course,  with  his  death,  and  whatever 
money  he  then  had  in  his  hands,  under  the  circumstances  of 
this  case,  at  once  became  a  claim  against  his  estate.  In  or- 
der to  enforce  that  claim  against  the  estate,  it  was  not  neces- 
sary that  there  should  first  be  a  demand.  And  as  the  liability 
of  the  bondsman  is  fixed  by  the  liability  of  the  principal,  it 
was  not  necessary,  in  order  to  maintain  the  action  against  the 
bondsman,  that  there  should  first  have  been  a  demand  for 
the  money.  Wright  v.  Jordan,  71  Ind.  1 ;  Trimble  v.  Pol^ 
lock,  77  Ind.  576 ;  Higgina  v.  State,  ex  rel,  87  Ind.  282 ; 
Voria  v.  Sta;le,  ex  rel,,  47  Ind.  345. 

It  is  conceded  by  appellants,  that  if  the  complaint  contained 
an  averment  that  the  amount  has  not  been  paid  by  the  ad- 
ministrator or  the  bondsman^  the  evidence  would  sustain  the 
finding  and  judgment  below.  The  main  purpose  of  the  ac- 
tion is  to  recover  the  money  for  the  wards,  and  hence  it  is 
against  the  administrator  and  bondsman.  There  was  no  de- 
murrer for  misjoinder  of  parties,  nor  upon  any  other  ground. 
It  clearly  appears  from  the  record,  that  the  case  was  tried 
upon  the  theory  that  the  complaint  makes  a  case  against  ap- 
pellants for  the  amount  of  the  money  in  the  hands  of  Rob- 
inson at  the  time  of  his  death.  There  having  been  no  demur- 
rer to  the  complaint,  and  the  cause  having  been  tried  upon 
the  theory  as  above  stated,  we  think  the  judgment  should  not 
be  reversed  for  the  want  of  the  averment  that  the  money  has 
not  been  paid  by  appellants  since  the  death  of  Robinson. 
Doubtless,  that  averment  might  have  been  added  as  an  amend- 
ment to  the  complaint,  to  conform  it  to  the  proof.  Under  all 
of  the  circumstances  of  the  case,  we  think  that  the  amend- 
ment should  be  regarded  here  as  having  been  made  below. 
R.  S.  1881,  sections  398,  658;  White  v.  Stellwagon,  54  Ind. 
186 ;  Donellan  v.  Hardy,  57  Ind.  393 ;  Bvemmerman  v.  Jen- 
nings, 101  Ind.  253;  Carver  v.  Carver,  97  Ind.  497. 
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The  court  below  added  #85.23,  being  ten  per  cent,  penalty, 
to  the  amount  found  due,  calculated,  as  it  is  apparent,  upon 
the  amount  as  shown  by  Robinson's  last  report,  after  deduct- 
ing subsequent  payments.  This,  we  think,  was  erroneous.  Such 
a  penalty  is  authorized  by  section  2459,  R.  S.  1881,  where 
the  money  has  been  converted,  destroyed,  embezzled  or  con- 
cealed, and'  is  in  the  way  of  a  punishment  for  a  wrong. 

The  evidence,  as  we  have  seen,  shows  that  the  money  has 
not  been  paid  over,  but  it  does  not  show  that  it  has  been  con- 
verted, destroyed,  embezzled  or  concealed.  The  action  may 
be  maintained  without  a  demand,  to  recover  the  amount  due 
from  the  administrator  and  bondsman,  but  we  think  that  be- 
fore it  can  be  said  that  there  has  been  such  a  conversion  as 
"will  authorize  the  imposition  of  the  ten  per  cent,  penalty, 
there  must,  at  least,  be  a  demand  for  the  money  and  a  re- 
fusal to  pay.  The  ten  per  cent,  penalty,  $85.23,  should  be 
remitted. 

If  within  sixty  days  the  appellee's  relator  shall  remit  that 
amount  as  of  the  date  of  the  judgment,  the  judgment  will  be 
affirmed,  at  his  costs,  so  far  as  made  by  this  appeal.  If  not, 
the  judgment  will  be  reversed,  at  his  costs,  and  the  cause  re- 
manded, with  instructions  to  the  court  below  to  sustain  ap- 
pellant's motion  for  a  new  trial. 

Filed  April  21, 18S6. 


^  ■ 


No.  12,422. 

Clandy  V.  Caldwell,  Administrator. 

Judgment. — BeU^From, — Exemable  Negleel, — Married  Woman.— Mortgage, 
— Sale. — Where  the  separate  property  of  a  married  woman  has  been 
sold  under  the  foreclosure  of  a  mortgage  executed  thereon  by  her  hus- 
band, without  her  knowledge  or  consent,  she  having  no  knowledge  of 
its  existence  until  after  the  foreclosure  and  sale,  being  at  the  time  she 
was  served  with  process,  and  afterwards,  during  the  pendency  of  the 
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8uit,  sick  and  physically  and  mentally  unable  to  attend  to  business  or 
to  procure  advice  or  assistance,  or  to  understand  the  nature  of  the  suit 
against  her,  she  is  entitled  under  section  396,  R.  8.  1881,  to  have  the 
judgment  and  sale  set  aside  in  order  that  she  may  defend. 
Same.—  ComplainL — Deniwrer. — Agreed  Statenieni  of  Facia. — Where,  upon  a 
demurrer,  for  insufficient  facts,  to  the  complaint  for  relief  in  such  cases, 
the  cau^e  is  submitted  to  the  court  for  decision,  it  is  equivalent  to  a 
submission  upon  an  agreed  statement  of  the  facts  as  set  forth  in  the 
complaint. 

From  the  Clinton  Circuit  Court. 

J.  Claybaxigh  and  6.  SexsoUy  for  appellant. 

HowK,  J. — In  this  case  the  only  error  assigned  by  the  ap- 
pellant^ the  plaintiff  below,  is  the  sustaining  of  appellee^s  de- 
murrer to  her  complaint. 

On  the  28th  day  of  December,  1883,  appellant^  Mary  F. 
Clandy,  filed  in  the  clerk's  office  of  the  court  below  her  com- 
plaint against  the  appellee,  John  J.  Caldwell,  administrator 
of  the  estate  of  Frank  D.  Caldwell,  deceased.  In  such  com- 
plaint appellant  alleged  that  she  was  the  owner  of  certain  do- 
scribed  real  estate,  in  Clinton  county,  which  she  inherited 
•from  her  father,  John  D.  Price,  late  of  such  county,  deceased ; 
that  on  the  18th  day  of  January,  1875,  Jacob  F.  Clandy, 
husband  of  appellant,  by  the  name  of  Frank  Clandy,  exe- 
<;uted  to  Frank  D.  Caldwell,  then  in  life,  a  mortgage  on  such 
real  estate  to  secure  the  payment  of  a  promissory  note  for 
one  thousand  dollars,  dated  January  18th,  1875,  payable  three 
years  after  date,  to  Frank  D.  Caldwell,  and  signed  by  said 
Frank  Clandy  j"  that  appellant  did  not  sign  such  mortgage, 
nor  authorize  any  person  to  sign  the  same  for  her ;  that  rfie 
had  no  knowledge  whatever  that  such  mortgage  was  ever 
executed  until  she  ascertained  that  such  real  estate  had  been 
sold,  atid  had  been  advertised  to  bj  sold,  to  pay  such  note ; 
that  Frank  D.  Caldwell,  while  in  life,  had  knowledge  of  the 
fact  that  appellant  did  not  execute  such  mortgage,  and  by 
reason  of  such  fact,  and  his  knowledge  of  such  fact,  he  never 
foreclosed^  nor  endeavored  to  foreclose,  such  mortgage. 
Vol.  106.— 17 
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Appellant  further  alleged  that  at  the  October  term^  1882, 
of  the  court  below,  the  appellee  filed  his  complaint  to  fore- 
close such  mortgage  against  her  and  Frank  Clandy ;  that  at 
the  time  the  summons  thereon  was  served  on  appellant,  she 
was  sick  in  bed,  and  had  no  knowledge  of  the  nature  of  the 
suit,  or  of  what  was  involved  therein ;  that  she  had  never 
signed  the  mortgage  sued  on,  and  had  no  knowledge  what- 
ever that  such  a  mortgage  was  in  existence ;  that,  by  reason 
of  her  sickness,  she  was  at  the  time  deprived  of  her  mental 
faculties ;  that  she  was  utterly  unable  to  know  or  compre- 
hend what  was  meant  by  such  summons ;  that  she  w&s  unable^ 
by  reason  of  her  sickness^  to  attend  court  or  to  provide  any 
one  to  look  after  her  case  for  her,  even  if  she  had  known  of 
the  nature  of  such  suit ;  that  appellant  continued  sick  for  a 
long  timef  and  unable  to  leave  her  room  ;  that  her  husband, 
in  whom  she  had  perfect  confidence,  without  her  knowledge 
or  consent,  signed  her  name  to  such  mortgage  and  concealed 
the  fact  of  his  having  done  so  until  her  lands  were  advertised 
and  sold — the  appellee  having  obtained  his  judgment  at  the 
October  term,  1882,  of  the  court  below,  and  foreclosed  such 
mortgage.  Appellant  had  no  notice  or  knowledge  whatever 
that  there  was  such  a  mortgage  in  existence,  and  had  no  no- 
tice of  ^he  proceedings  had  in  such  court,  by  reason  of  her 
sickness  and  weak  mental  and  bodily  condition ;  and  the  ap- 
pellee, as  such  administrator,  purchased  appellant's  real  es- 
tate at  sheriff's  sale,  under  his  judgment  of  foreclosure.  A 
copy  of  the  proceedings  and  judgment  in  such  foreclosure  suit 
was  filed  with  appellant's  complaint.  Wherefore  appellant 
prayed  that  such  sheriff 's  sale  of  her  real  estate  be  declared 
void  and  of  no  effect,  and  that  she  be  allowed  to  make  her 
defence  in  appellee's  foreclosure  suit,  and  for  other  proper 
relief. 

The  ground  of  appellee's  demurrer  to  appellant's  com- 
plaint was,  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

It  is  manifest  from  the  averments  of  her  complaint,  that 
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appellant  has  sought  to  state  a  case  within  the  purview  of  the 
last  clause  of  section  396,  R.  S.  ISSl,  and  to  obtain  the  re- 
lief therein  provided  for.  This  section  is  substantially  a  re- 
enactment  of  section  99  of  the  civil  code  of  1852,  as  the  latter 
section  was  amended  on  March  4th,  1867.  As  applicable  to 
the  case  in  hand,  the  last  clause  of  section  396,  aupra,  pro- 
vides as  follows:  "The  court  *  *  *  shall  relieve  a  party 
from  a  judgment  taken  against  him,  through  his  mistake,  in- 
advertence, surprise,  or  excusable  neglect,  and  supply  an 
omission  in  any  proceedings,  on  complaint  or  motion  filed 
within  two  years."  This  provision  of  the  civil  code,  as  it 
now  reads,  has  been  in  force  nearly  twenty  years,  and,  of 
course,  has  often  been  considered  by  this  court.  It  has  been 
held  that  no  formal  pleadings  are  necessary  in  the  proceed- 
ings authorized  by  the  clause  quoted,  beyond  the  complaint 
or  motion  of  the  party  seeking  to  be  relieved  from  the  judg- 
ment. Lake  v.  JoneSj  49  Ind.  297.  It  has  been  held,  also, 
that  the  matters  presented  in  such  complaint  or  motion  should 
be  heard  by  the  court  in  a  summary  manner;  and  that,  on 
such  hearing,  neither  counter-affidavits  nor  oral  evidence 
tending  to  contradict  the  complaint  or  motion  should  be  re- 
ceived on  the  question,  whether  the  plaintiff  or  moving  party 
has,  or  has  not,  a  meritorious  cause  of  action  or  dt^^nce,  as 
the  case  may  be.  Ratliffv.  Baldwin,  29  Ind.  16  ;  Buck  v. 
Havens,  40  Ind.  221. 

Where,  however,  as  in  the  case  at  bar,  the  defendant  has 
demurred  generally  to  the  complaint  or  motion,  for  the  al- 
leged insufficiency  of  the  facts  therein  to  entitle  the  plaintiff 
or  moving  party  to  the  relief  prayed  for,  thereby  admitting 
the  truth  of  such  facts  as  are  well  pleaded,  and  the  cause  has 
been  submitted  upon  such  demurrer  to  the  court  for  decision, 
it  has  been  held,  and  correctly  so,  we  think,  that  this  is  equiv- 
alent to  the  submission  of  the  questions  in  the  case  for  de- 
cision, upon  an  agreed  statement  of  the  facts,  as  set  forth  in 
such  complaint  or  motion.  Nord  v.  3faHy,  56  Ind.  531.  In 
the  case  last  cited,  the  court  said:    "Two  things  must  be 
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shown  to  the  court  below,  by  the  party  asking  to  be  relieved 
from  the  judgment,  either  by  his  complaint  duly  verified,  or 
by  the  affidavit  on  which  the  motion  is  founded,  as  follows : 

"  1.  '  That  he  has  a  meritorious  cause  of  action  or  defence, 
as  the  case  may  be,  which  is  involved  in  the  judgment  from 
which  he  seeks  to  be  relieved/     Btuik  v.  Havens,  supra. 

"  2.  The  facts,  which  tend  to  show  £hat  such  judgment  was 
taken  against  him,  through  his  mistake,  inadvertence,  sur- 
prise or  excusable  neglect,  should  be  clearly  set  forth,  in  plain 
and  concise  language/^ 

To  the  same  effect,  substantially,  are  the  following  cases : 
Bristor  v.  Galvin,  62  Ind.  352 ;  Kewcome  v.  Wiggiiis,  78  Ind. 
306 ;  Lawler  v.  Couch,  80  Ind.  369 ;  Brumbaugh  v.  Stock- 
man, 83  Ind.  583;  Nash  v.  Cars,  92  Ind.  216;  BeaUy  v. 
O'Connor,  ante,  p.  81. 

In  the  case  under  consideration,  we  have  no  brief  or  argu- 
ment on  behalf  of  the  appellee,  in  support  of  the  ruling  of 
the  court  in  his  lavor,  on  his  demurrer  to  appellant^s  com- 
plaint; and  we  confess  that  we  do  not  see  any  sufficient 
grounds  upon  which  such  ruling  can  be  rested.  Appellant 
filed  her  complaint  for  relief  from  the  judgment  of  foreclo- 
sure within  the  time  given  her  by  the  statute.  She  stated  a 
full,  complete  and  meritorious  defence  to  the  foreclosure  suit, 
in  that  she  showed  that  the  mortgaged,  lands  were  her  sep- 
arate estate  by  inheritance  from  her  deceased  father,  and  that 
she  never  executed  the  mortgage  sued  upon,  nor  authorized 
any  one  to  execute  the  same  for  her,  and  in  fact  had  no 
knowledge  of  the  existence  of  such  mortgage  until  after  it 
was  foreclosed  and  her  inheritance  sold  awav  from  her.  The 
facts  constituting  this  defence  were  admitted  to  be  true  by 
appellee's  demurrer,  and  indeed  he  could  not  be  heard  to 
controvert  them  in  the  pending  suit.  We  are  of  opinion, 
also,  that  the  facts  stated  by  appellant,  and  admitted  to  be 
true  by  appellee  as  the  case  is  now  presented,  in  regard  to 
her  sickness,  and  her  physical  and  mental  condition  at  the 
time  she  was  served  with  process  in  and  during  the  pendency 
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of  such  foreclosure  suit,  coupled  with  her  entire  ignorance 
of  the  nature  of  such  suit  and  of  the  existence  of  the  mort- 
gage in  suit,  and  her  inability  to  procure  advice  and  assist- 
ance or  to  consult  with  any  one,  were  amply  sufficient  to  con- 
stitute a  prima  facie  case  of  excusable  neglect,  in  her  behalf, 
and  to  entitle  her  to  a-  hearing  upon  her  complaint. 

We  conclude,  therefore,  that  the  court  below  erred  in  sus- 
taining appellee's  demurrer  to  appellant's  complaint. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings  in  accordance  with 
this  opinion. 

Filed  April  20, 1886. 


No.  12,556. 

Scales  et  al.  v.  Cox. 

Fbincipal  and  Surety,— Promissory  Note,— Notice  to  OredOor  to  Sue  Must 
be  Given  Aftery  arid  ru>t  Before  Action  Accrues, — The  notice  which  section 
1210,  B.  S.  1881,  provides  a  surety  may  give  to  the  creditor,  requiring 
him  to  forthwith  institute  suit  on  the  contract,  to  be  available  for  the 
surety's  discharge  on  the  ground  of  delay,  must  be  given  when  the  cause 
of  action  has  accrued,  and  not  in  advance  of  that  time. 

Same. — Remedial  Statute. — Abridgment  of  Common  Law  Right. — Such  section 
being  an  abridgment  of  a  common  law  right  of  the  creditor,  relief  un- 
der it  mast  be  sought  according  to  its  express  terms. 

From  the  Pike  Circuit  Court. 

E.  A.  Ely,  W,  F.  Townaend  and  M.  Fleener,  for  appellants. 
E,  P.  Richardson  and  A.  H.  Taylor,  for  appellee. 

NiBLACK,  C.  J. — This  action  was  commenced  on  the  8th 
day  of  June,  1885,  and  was  brought  by  William  H.  Cox 
against  Thoiaas  J.  Scales,  Jarrett  Stilwell  and  William  Bass, 
upon  a  promissory  note  for  $500,  dated  the  18th  day  of  Sep- 
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tember,  1882,  and  payable  twelve  months  after  date,  with 
eight  per  cent,  interest  from  date. 

Scales  made  default.  Stilwell  and  Bass  answered  together  : 
First.  In  general  denial.  Secondly,  Admitting  the  execution 
of  the  note,  but  averring  that  they  executed  the  same  as  the 
sureties,  and  as  the  sureties  only,  for  their  co-defendant.  Scales ; 
that  they;  the  said  Stilwell  and  Bass,  on  the  26th  day  of  Feb- 
ruary, 1883,  delivered  to  the  plaintiff  a  notice  in  writing,  re- 
quiring him  to  institute  an  action  upon  the  note  described  in 
the  complaint  when  the  same  should  become  due,  and  noti- 
fying him  that  if  he  should  fail  to  so  institute  an  action,  they 
would  no  longer  be  responsible  for  the  payment  of  the  note ; 
that  the  plaintiff,  notwithstanding  such  notice,  failed  and  neg- 
lected to  institute  suit  on  such  note  up  to  and  until  the  time 
of  the  commencement  of  this  action ;  that  at  the  time  of  the 
maturity  of  said  note  their  co-defendant.  Scales,  was,  and  has 
ever  since  continued  to  be,  a  resident  of  the  county  of  Pike, 
in  this  State,  and  was  for  a  year  thereafter  solvent  and  able 
to  pay  the  amount  due  upon  the  note. 

The  circuit  court  sustained  a  demurrer  to  this  second  par- 
agraph of  the  answer  of  Stilwell  and  Bass,  and  a  finding  and 
judgment  for  the  plaintiff  for  the  amount  of  the  note,  with 
interest,  thereupon  ensued. 

The  only  question  made  here  is  upon  the  suflSciency  of  the 
paragraph  of  the  answer  of  Stilwell  and  Bass,  to  which  a 
demurrer  was  sustained  as  above  stated.  Section  1210,  R.  S. 
1881,  provides  that  "Any  person  bound  as  surety  upon  any 
contract  in  writing  for  the  payment  of  money  or  the  per- 
formance of  any  act,  when  the  right  of  action  has  accrued, 
may  require,  by  notice  in  writing,  tjie  creditor  or  obligee 
forthwith  to  institute  an  action  upon  the  contract." 

The  ensuing  section  1211  declares  that,  "If  the  creditor 
or  obligee  shall  not  proceed  within  a  reasonable  time  to  bring 
his  action  upon  such  contract,  and  prosecute  the  same  to  judg- 
ment and  execution,  the  surety  shall  be  discharged  from  all 
liability  thereon." 
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The  remedy  provided,  and  the  contingent  relief  afforded, 
by  the  foregoing  sections,  are  purely  statutory,  and  hence  have 
ho  commou  law  origin  or  common  law  precedents.  Halatead 
V.  Brown,  17  Ind.  202;   Drishll  v.  Board,  etc.,  53  Ind.  532. 

While  the  general  rule  is  that  a  remedial  statute  ought  to 
be  liberally  construed,  where  its  proper  application  rests  upon 
some  question  of  mere  construction,  this  rule  does  not  au- 
thorize a  departure  from  any  of  the  plain  provisions  of  such 
a  statute.  Section  1210,  above  set  out,  is,  as  it  was  clearly 
intended  to  be,  a  remedial  statute,  but  it  is,  also,  a  statute 
which  authorizes  an  arbitrary  abridgment  of  the  common  law 
right  of  the  creditor  or  obligee  to  extend  such  indulgence  as 
he  might  choose  to  extend  to  his  debtor  or  obligor.  The  case 
presented,  therefore,  is  one  in  which  all  parties  interested 
must  rely  upon  the  express  terms  of  the  section  in  question, 
where  relief  under  it  is  sought  to  be  obtained.  Driskill  v. 
Board,  etc,  supra. 

As  has  been  seen,  the  statutory  right  of  a  surety  to  require 
the  creditor  to  forthwith  institute  suit  upon  the  contract,  in 
which  he  has  become  surety,  only  matures  when  a  right  of 
action  has  accrued  to  the  creditor,  and  hence  only  when  such 
an  action  may  be  forthwith  commenced. 

It  follows  that  the  giving  of  the  notice  contemplated  by 
section  1210,  of  the  present  code,  in  advance  of  the  time  of 
the  accruing  of  an  action  to  the  creditor,  is  not  a  substantial 
compliance  with  the  provisions  of  that  section.  Root  v.  Dill, 
38  Ind.  169;  McCoy  v.  Lockwood,  71  Ind.  319;  Daily  v. 
Robimon,  86  Ind.  382  ;  Cochran  v.  Orr,  94  Ind.  433. 

That  the  mere  neglect  or  delay  of  a  creditor  to  bring  suit 
upon  a  promissory  note,  or  other  contract  in  writing,  when 
no  proper  notice  has  been  given  to  him  requiring  him  to  sue, 
does  not  discharge  a  surety,  is  well  settled  by  our  decided 
oases.     See  Cochran  v.  Orr,  supra. 

The  judgment  is  aflSrmed,  with  costs. 

Filed  April  23,  1886. 
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No.  12,411. 

The  National  Bank  of  Rising  Sun  v.  Seward. 

Principal  and  Agent. — Invetiing  PrineipaCs  Money  in  Ageni^s  Name. — 
Where  an  agent,  under  the  instructions  of  his  principal,  purchases  prop- 
erty in  his  own  name,  the  principal  is  entitled  to  all  the  profit  aI-i^ing 
from  the  transaction. 

From  the  Ohio  Circuit  Court. 

A,  C.  Downey  J  J.  B.  Coles  and  G.  E,  Downey  y  for  appellant. 
J.  8.  Jelley,  for  appellee. 

Elliott,  J. — The  material  facts  disclosed  by  the  rccoixl 
are  these  :  The  appellant  was  the  owner  of  a  judgment  against 
Alfred,  Mortimer  and  William  Dunning,  for  $1,260.  One 
of  the  judgment  debtors  died,  and  the  survivors  filed  a  peti- 
tion for  partition  of  the  land  involved  in  this  controversy. 
A  commissioner  was  appointed  to  sell  the  land,  and  he  did 
sell  it  for  $1,870,  to  the  appellee,  who  acted  as  the  agent  of 
the  appellant.  At  the  time  this  sale  was  made  the  ap{)ellee 
was  the  president  of  the  appellant  and  one  of  its  directors. 
An  order,  made  by  the  board  of  directors  and  signed  by  him 
as  president,  contains  this  clause:  "This  being  the  day  of 
the  sale  of  the  Dunning  property,  it  was  decided  to  run  the 
Main  street  property  to  $2,000,  and  Mr.  Seward  was  ap- 
pointed to  bid."  He  did  bid  in  the  property  for  $1,870,  but 
the  appellant  was  not  content  to  let  him  have  it  although  he 
offered  to  take  it  and  pay  the  difference  between  that  sum 
and  $2,000,  and  an  order  was  made  by  the  board  of  directors 
reading  thus:  "The  Main  street  Dunning  property  having 
been  bid  off  for  the  bank  at  $1,870,  it  was  decided  to  offer 
the  property  for  sale  to  the  highest  fcidder,  at  ten  o'clock 
Monday  next,  the  terms  of  sale  to  be  the  same  as  the  late 
commissioner's  sale."  This  order,  like  the  former  one,  was 
signed  by  the  appellee  as  presiflent.  The  land  was  offered 
for  sale  as  provided  in  the  order  and  was  bid  in  by  the  ap- 
pellee for  $2,475.     He  paid  the  bank  $201.67  in  cash  and 
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executed  two  notes  for  $201.67  each.  The  question  in  this 
case  is  as  to  the  right  of  the  bank  to  enforce  collection  of 
those  two  notes. 

We  think  it  quite  clear  that  the  bank  is  entitled  to  recover 
the  amount  of  the  notes  executed  to  it  by  the  appellee.  The 
property  was  bought  by  him  at  the  first  sale  as  the  bank's 
president  and  agent,  and  as  the  property  was  bought  by  him 
for  the  bank,  it  was  entitled  to  whatever  profit  was  made  in 
the  transaction.  The  appellee  was  not  the  owner  of  the 
property,  but  the  bank  was,  and  we  think  it  too  plain  for 
discussion,  that  it  is  the  owner,  and  not  the  agent,  who  is  en* 
titled  to  the  profit  arising  from  a  sale  of  property. 

Judgment  reversed. 

Filed  April  22,  1886. 


No.  12,486. 

Mitchell  v.  Bray  et  al. 

Execution. — Proceedings  Suppiemenlary. — Requiring  Third  Benon  to  Ansiver 
as  to  Indebtedness. — Refusal  of  Debtor  to  Apply,— Affidarit.StattUe  Construed, 
— The  right  given  by  section  819,  R.  S.  1881,  to  require  a  third  per80i> 
who  is  indebted  to  the  judgment  debtor  to  appear  and  answer,  while  the 
execution  remains  in  the  hands  of  the  officer,  must  be  exercised  in  con- 
nection with  section  816,  and,  as  against  the  judgment  debtor,  the  cred- 
itor must  show  in  his  affidavit  or  verified  complaint  that  the  debtor 
unjustly  refuses  to  apply  the  money  sought  to  be  reached  to  the  satis- 
faction of  the  judgment. 

From  the  Morgan  Circuit  Court. 

J.  H.  Jordan  and  0.  Matthews,  for  appellant. 
G,  A.  Adajna  and  /.  8.  Newby,  for  appellees. 

Mitchell,  J. — This  appeal  involves  the  ruling  of  the  cir- 
cuit court  in  sustaining  a  demurrer  to  a  verified  complaint  in 
a  proceeding  supplementary  to  execution. 
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I  ■■■. 

The  complaint  alleged  that  the  appellant  recovered  a  judg- 
ment against  Thomas  W.  Bray  and  Jesse  S.  Woods,  and  that 
an  execution  had  issued  thereon,  and  remained  in  the  hands 
of  the  sheriff,  wholly  unsatisfied ;  that  David  Wilson  as  ad- 
ministrator of  the  estate  of  Samuel  J.  Hadley,  deceased,  was 
indebted  to  Bray  in  the  sum  of  ^^100  upon  a  judgment  re- 
covered by  the  latter  against  the  estate  of  Hadley.  It  was 
averred  that  Bray  had  not  sufficient  other  property  subject  to 
execution  to  satisfy  plaintiff's  judgment,  and  that  he  was  not 
entitled,  for  reasons  set  forth,  to  claim  any  exemption.  The 
prayer  was,  that  both  Bray  and  Wilson  might  be  required  to 
appear  and  answer  concerning  the  indebtedness,  and  that 
Wilson  might  be  ordered  to  pay  the  debt  due  the  former  in 
satisfaction  of  the  execution. 

A  demurrer  by  Bray  for  want  of  sufficient  fiicts  was  sus- 
tained. Wilson  answered,  admitting  the  indebtedness  as 
charged.  The  court  overruled  a  motion  to  require  Bray  to 
answer,  and  also  overruled  a  motion  for  an  order  upon  Wil- 
son to  pay  the  money  on  the  execution.  Error  is  claimed 
upon  these  several  rulings. 

There  is  no  averment  in  the  complaint  or  affidavit,  to  the 
effect  that  the  execution  debtor  unjustly  refuses  to  apply  the 
debt  due  from  Wilson  to  the  satisfaction  of  the  execution. 

The  proceeding  is  under  sections  816  and  819,  R.  S.  1881. 
As  against  the  execution  defendant,  the  omitted  averment 
was  essential  to  the  validity  of  the  affidavit.  Section  816,  R. 
S  1881;  Dillman  v.  Dillman,  90  Ind.  585;  Earl  v.  SkileSy 
93  Ind.  178,  and  cases  cited. 

The  complaint  in  this  case  is  verified,  and  may,  therefore, 
serve  the  purpose  of  an  affidavit  as  w^ell.  Where  such  is  the 
purpose,  it  must  contain  all  the  statutory  requisites  of  a  com- 
plaint and  affidavit.  The  debtor  can  not,  by  this  summary 
method,  be  required  to  appear  and  answer,  while  the  execu- 
tion remains  in  the  hands  of  the  officer,  except  by  a  substan- 
tial compliance  with  section  816.  The  remedy  is  an  extra- 
ordinary one,  is  based  upon  a  statute,  and  before  the  creditor 
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can  avail  himself  of  it,  he  must  aver  and  prove  that  the 
debtor  has  unjustly  refused  to  apply  the  property  or  money 
sought  to  be  reached  to  the  satisfaction  of  the  debt.  Taking 
all  the  averments  contained  in  the  complaint  as  true,  and 
there  may  have  been  abundant  reason,  consistent  with  good 
faith,  why  the  debtor  did  not  apply  the  money  due  on  the 
judgment  obtained  against  Wilson  to  the  liquidation  of  the 
execution.  At  all  events,  since  the  statute  requires  an  affi- 
davit to  the  effect  mentioned  to  be  filed,  it  can  not  be  dis- 
pensed with  by  construction. 

It  is  true  as  contended,  that  section  819  does  not  require 
that  such  an  averment  be  made.  That  section  is  available 
to  require  a  third  person,  who  is  supposed  to  have  property 
of  the  judgment  debtor  under  his  control,  or  is  indebted  to 
him,  to  appear  and  answer,  and  as  to  such  third  person  an 
affidavit  need  not  contain  the  averment  that  the  debtor  un- 
justly refuses  to  apply  the  property  or  debt  sought  to  be 
reached.  But  section  819  can  not  be  made  available  except 
in  connection  with  one  or  the  other  of  the  previous  sections. 
The  judgment  debtor  must  be  a  party  to  the  proceeding. 
The  section  last  above  mentioned  is  not  applicable  to  him. 
In  order  to  maintain  the  proceeding  as  against  the  debtor, 
while  the  execution  remains  in  the  sheriff^s  hands,  section  816 
must  be  resorted  to.  In  such  a  case,  the  omitted  averment 
is  essential,  in  order  that  the  complaint  or  affidavit  may  be 
sufficient  as  respects  the  judgment  debtor. 

As  there  was  no  sufficient  affidavit  against  the  judgment 

debtor,  and  as  the  proceeding  can  not  be  maintained  against 

a  third  person,  except  in  connection  with  the  debtor,  the 

rulings  complained  of  were  correct. 

The  judgment  is  affirmed,  with  costs. 
Filed  April  21, 1886. 
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158   4841  Contract. — (hmmon  Count  for  Work  and  Labor. — Evidence, — Under  a  com- 

mon count  for  work  and  labor  performed,  evidence  of  a  conversation 
between  the  plaintifi*  and  defendant,  in  which  it  was  agreed  that  the 
former  should  receive  a  certain  sum  per  month  while  performing  certain 
work,  is  competent  as  tending  to  show  the  value  of  the  work  and  labor 
done. 
.  Same. — Agreed  Gompenaation  Ilecoverable  Under  Common  CounL — Where  the 
parties  have  agreed  upon  the  compensation  for  labor,  and  it  has  been 
performed,  the  agreed  price  may  be  recovered  under  a  common  count 
for  work  and  labor  done. 

From  the  White  Circuit  Court. 

A,  W.  Reynolds,  E.  B.  Sellers  and  D.  D.  Dale,  for  appel- 
lants. 

R,  Oregory  and  W.  E.  Uhl,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee  against  the  ap- 
pellants^ in  a  complaint  of  four  paragraphs.  It  appears  from 
the  complaint  that  the  appellants^  as  partners,  were  engaged 
in  the  construction  of  what  is  called  the  "  Breckbill  Gravel 
Road,"  in  White  county.  In  the  first,  third  and  fourth  par- 
agraphs of  his  complaint  the  appellee  alleged  that  appellants 
had  entered  into  a  special  verbal  contract  with  him,  whereby 
he  undertook  and  agreed  with  them  to  grade  seven  miles  of 
such  gravel  road,  and  they  agreed  to  pay  him  therefor  a  spec- 
ified price  per  cubic  yard  for  excavation  and  embankment; 
that  he  was  able,  ready  and  willing  to  perform  his  part  of 
such  contract;  but  that  appellants  had  prevented  him  from 
doing  and  performing  the  work  he  had  contracted  to  do,  ta 
his  damage,  etc.  The  second  paragraph  of  his  complaint  was 
a  common  count  for  so  much  money  due  the  appellee,  for 
work  and  labor  done  and  performed  by  him,  at  the  special 
instance  and  request  of  the  appellants,  whereof  a  bill  of  par- 
ticulars was  therewith  filed. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  ver- 
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diet  was  returned  for  appellee,  and,  over  appellants'  motion 
for  a  new  trial,  the  court  rendered  judgment  on  the  verdict. 

In  this  court  the  only  matters  complained  of  by  appellants' 
counsel,  as  affording  any  grounds  for  the  reversal  of  the  judg- 
ment, are  such  as  arise  under  the  alleged  error  of  the  trial 
court  in  overruling  the  motion  for  a  new  trial.  The  other 
errors  assigned  by  apj)ellants,  therefore,  need  uot  be  further 
noticed. 

The  first  point  insisted  upon  in  argument  on  behalf  of  the 
appellants  is,  that  the  trial  court  erred  in  admitting  in  evi- 
dence, over  their  objections,  a  conversation  between  the  ap- 
pellant McCoUum  and  the  appellee,  during  which  conversa- 
tion it  was  agreed  by  and  between  them  that  appellee  was  to 
do  the  first  two  miles  of  grading  on  the  Breckbill  Gravel 
Koad,  and  was  to  receive  therefor  one  hundred -dollars  per 
month  while  so  engaged.  It  is  claimed  by  appellants'  coun- 
sel that  this  evidence  was  incompetent,  because  they  say  that 
for  such  work  appellee  had  not  sued  upon  appellants'  special 
agreement  to  pay  him  therefor  one  hundred  dollars  per  month, 
but  in  the  common  count  for  work  and  labor  done.  We 
think,  however,  that  upon  the  issue  joined  on  such  common 
count  the  evidence  objected  to  was  clearly  competent,  as  tend- 
ing to  show  the  value  of  the  work  and  labor  done  by  the  ap- 
pellee. Kerstetter  v.  Raymond,  10  Ind.  199;  Brown  v.  Perry, 
14  Ind.  32 ;  Shilling  v.  Templdon,  66  Ind.  585. 

Appellants'  counsel  next  insist  that  the  trial  court  erred  in 
admitting  in  evidence,  over  their  objections,  certain  state- 
ments of  John  Conners,  a  witness  for  appellee,  in  regard  to 
the  reasonable  cost  per  cubic  yard  of  excavation  and  embank- 
ment, in  the  construction  of  miles  7,  8  and  9,  of  the  Breckbill 
Gravel  Road.  The  record  of  this  cause  fails  to  show  that 
the  trial  court  admitted  in  evidence  the  statements  of  the 
witness  Conners,  whereof  the  appellants'  counsel  complain. 
On  the  contrary,  it  is  shown  by  the  bill  of  exceptions  that 
the  court  sustained  appellants'  objections  to  every  question, 
propounded  to  the  witness  by  appellee,  in  relation  to  the  ae- 


270  SUPREME  COURT  OF  INDIANA, 

The  Board  of  CJoram'rs  of  Jackson  Co.  v.  The  State,  tx  rel,  Hord,  Att^y  Gen'L 


tual  or  reasonable  cost  of  grading  the  seventh,  eighth  and 
ninth  miles  of  such  gravel  road,  and  excluded  from  the  jury 
the  evidence,  apparently  intended  to  be  elicited  by  the  an- 
swers of  the  witness  to  such  questions. 

It  is  further  claimed,  on  behalf  of  appellants,  that  the 
court  erred  in  instructing  the  jury  as  follows  :  "  If  you  find 
that  the  plaintiff  and  the  defendants  agreed  upon  what  the 
plaintiff  ^s  compensation  should  be  for  such  two  months'  labor, 
and  the  plaintiff  has  performed  the  labor,  then  the  agreed 
price  should  guide  you  in  estimating  the  plaintiff's  damages.'^ 
Surely  there  was  no  error  in  this  instruction.  In  Brovm  v. 
Perry,  supra,  it  was  held  by  this  court  that  indebitatus  as- 
sumpsit will  lie  to  recover  the  stipulated  price  due  on  a  special 
contract  not  under  seal,  where  the  contract  has  been  com- 
pletely exeputed,  so  that  only  a  duty  to  pay  the  money  re- 
mains; and  it  is  not  necessary,  in  such  case,  to  declare  upon 
the  special  agreement.  This  rule  has  been  recognized  as  ap- 
plicable to  pleadings  under  our  civil  code. 

We  have  now  considered  all  the  points  made  by  appellants' 
counsel  in  their  argument  for  a  new  trial  of  this  cause,  and 
we  have  found  no  error  in  the  record  which  authorizes  or  re- 
quires a  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

FUed  April  21, 1886. 


No.  12,264 
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136  MR    "^^^  Board  of  Commissioners  of  Jackson  County  v. 
\od  ^o|        The  State,  ex  rel.  Hord,  Attorney  General. 

167    457| 

CoxJNTY  CoMMiasiONEBS. — Pleading,— Where  a  claim  filed  before  the  county 
commissioners  will  invoke  the  jurisdiction  of  the  board  over  the  sub- 
ject-matter, it  is  suflBcient. 

School  Fund. — Actim  by  State. — Statvie  of  Ltmilations, — In  an  action  to  re- 
cover school  funds,  the  State  is  not  barred  by  the  statute  of  limitations. 
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Same. —  Unlawful  Payment  to  Officers. — Settlement  Between  County  CommiS' 
sioners  and  Officers. — State  not  Concluded, — A  settlement  between  the  board 
of  commissioners  and  a  county  officer  does  not  conclude  the  State  from 
maintaining  an  action  to  recover  school  funds  unlawfully  paid  to  such 
officer. 

From  the  Jackson  Circuit  Court. 

B.  H.  Burwell,  for  appellant. 

F.  T.  Hordy  Attorney  General,  for  the  State. 

ZoLLARS,  J. — The  Attorney  General  prosecutes  this  action 
in  behalf  of  the  State,  to  recover  from  Jackson  county  an 
amount  of  the  school  fund  which,  as  alleged,  was  applied  to 
the  payment  of  oflScers'  fees  for  collecting  and  disbursing  the 
common  and  congressional  school  funds. 

The  claim  filed  was  the  same  in  form  as  that  set  out  in  the 
case  of  State,  ex  reL,  v.  Board,  etc.,  90  Ind.  359.  The  claim 
came  before  the  board  of  commissioners  of  Jackson  county, 
was  passed  upon  by  that  body,  was  disallowed,  and  the  county 
auditor  was  directed  not  to  draw  his  warrant  for  the  amount 
claimed,  nor  for  any  part  thereof.  The  State  appealed  to  the 
circuit  court.  In  that  court,  appellant,  by  its  counsel,  de- 
murred to  the  claim,  designating  it  a  complaint.  The  demur- 
rer was  sustained,  and,  upon  leave  of  court,  an  amended  com- 
plaint was  filed.  Subsequently,  appellant,  by  counsel,  moved 
to  strike  it  out,  upon  the  ground  that  there  had  been  "  no 
sufficient  complaint  before  the  board  of  commissioners."  This 
motion  was  overruled.  That  ruling  is  assigned  here  as  error. 

It  is  not  necessary  for  us  to  determine  as  to  whether  or  not 
the  claim  before  the  county  board  was  sufficient  in  form.  It 
came  before  that  body,  and  was  recognized  as  a  basis  upon 
which  to  rest  an  adjudication.  It  was,  at  least,  sufficient  to 
invoke  the  jurisdiction  of  the  board  over  the  subject-matter. 
See  Board,  etc.,  v.  Graham,  98  Ind.  279. 

No  question  has  been  made  as  to  the  sufficiency  of  the 
amended  complaint.  The  court  did  not  err  in  overruling  the 
motion  to  strike  it  from  the  files. 

The  funds  were  so  appropriated  to  the  payment  of  fees  in 
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the  years  1856  to  1862,  both  inclusive.  By  proper  answers, 
appellant  raised  the  question  as  to  whether  or  not  the  six,  fif- 
teen and  twenty  years  statutes  of  limitations  had  not  barred 
a  recovery. 

This  questipn  has  been  considered  by  this  court  in  recent 
cases,  where  it  was  decided  that  in  an  action  for  the  recovery 
of  the  school  funds,  the  State  was  not  barred  by  the  statutes 
of  limitations,  although  prior  to  the  code  of  1881  those  stat- 
utes generally  barred  the  State,  the  same  as  individuals.  It 
would  not  be  profitable  to  restate  here  the  grounds  upon 
which  those  decisions  are  based.  It  is  sufficient  to  cite  the 
cases.  State,  exreL,  v.  Board,  etc.,  supra;  Board,  etc,,  v.  State, 
ex  rel.,  103  Ind.  497. 

The  contention  of  appellant's  counsel,  that  the  settlements 
between  the  officers  and  board  of  county  commissioners  are  a 
bar  to  a  recovery  in  this  action,  is  fully  met  and  overthrowii 
by  the  decisions  of  this  court.  Here,  again,  it  is  sufficient  to 
•  cite  the  cases.  Board,  etc.,  v.  State,  ex  reL,  supra  ;  Heagy  v. 
State,  ex  reL,  85  Ind.  260 ;  Hunt  v.  State,  ex  reL,  93  Ind.  311 ; 
Searcy  v.  State,  ex  reL,  93  Ind.  556.  ♦ 

After  an  examination  of  all  of  the  questions  discussed  by 
counsel  for  appellant,  we  are  constrained  to  hold  th&t  there 
is  no  error  in  the  record,  and  that  the  judgment  should  be 
affirmed. 

Judgment  affirmed,  at  appellant's  costs. 

Filed  April  23, 1886. 


♦» 


No.  12,765. 

ifi8  ^1  Foster  v.  The  State. 

1 106^72 

li65  524  'Ortmtnal  Law. — Beceiving  Stolen  Goods,  — What  Proof  Necessary  to  Sustain 
Charge. — To  sustain  the  charge  of  having  received  stolen  goods,  it  must 
be  proved  that  the  goods  were  received,  either  directly  or  indirectly, 
from  the  thief,  knowing  them  to  have  been  stolen.    One  who  receives 
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|{oods  from  the  person  who  received  them  from  the  thief  is  not  guiltj  of 
the  offence,  although  he  takes  wickedly,  unless  he  receives  them  under 
circumstances  which  connect  him  with  the  thief. 
S AMR.— IndictmenL —  Unkno%m  Thi^, — IdentificaJtum, — Evidence, — In  charging 
the  offence  of  having  received  stolen  goods,  it  is  sufficient  to  allege  that 
they  were  stolen  by  some  person  to  the  grand  jurors  unknown,  but  at 
the  trial  he  must  be  in  some  manner  identified  or  singled  out,  and  it 
mast  be  made  to  appear  that  the  name  of  tl:\e  thief  was  unknown  to  the 
grand  jury,  and  that  reasonable  diligence  was  used  to  ascertain  it. 

From  the  Ripley  Circuit  Court. 

J.  0.  OravenSy  J.  G,  BerkshirCf  B.  Harrison,  W.  H.  H. 
Miller  and  /.  B.  Elam,  for  appellant. 

F,  T.  Hordy  Attorney  General,  L.  Dixon,  Prosecuting  At- 
torney, W.  B.  Hord,  W.  G.  Holland,  L.  Bitter,  E.  F.  Bitter 
and  B,  W.  Bitter,  for  the  State. 

.»  NiBLACK,  C.  J. — At  the  September  term,  1885,  of  the  Rip- 
ley Circuit  Court,  the  grand  jury  returned  a  joint  indictment 
against  the  appellant,  Thomas  W.  Foster,  and  one  Harry 
Webster,  in  two  counts.  The  first  count  charged  that  the 
appellant  and  said  Webster,  on  the  24th  day  of  May,  1885, 
in  the  county  of  Marion,  in  this  State,  feloniously  took,.stole 
and  carried  away,  a  roan  mare,  of  the  value  of  $160,  and  tlie 
property  of  one  Henry  F.  Wesling,  and  that,  on  the  26th 
day  of  the  same  month,  the  appellant  and  the  said  Webster 
conveyed  said  mare  to  and  into  the  county  of  Ripley,  in  said 
State.  The  second  count  charged  that,  on  said  24th  day  of 
May,  1885,  at  said  county  of  Marion,  a  person  whose  name 
was  unknown  to  the  grand  jury,  feloniously  took,  stole  and 
carried  away  a  roan  mare,  of  the  value  of  $160,  and  the  prop- 
erty of  the  said  Henry  F.  Wesling;  that  said  unknown  per- 
son conveyed  said  mare  to  and  into  said  county  of  Ripley, 
and  that,  on  the  said  26.th  day  of  May,  1885,  the  appel- 
lant  and  the  said  Webster  unlawfully  bought,  received,  ac- 
cepted and  concealed  said  mare,  knowing  her  to  have  been 
so  feloniously  stolen. 
Vol.  106.— 18 
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A  separate  trial  was  ordered,  and  the  cause  as  against  the 
appellant  was,  by  agreement,  submitted  to  the  court  for  trial 
without  a  jury.  The  court  found  the  appellant  guilty  as 
charged  in  the  second  count  of  the  indictment,  and,  in  ad- 
dition to  disfranchising  him  for  a  period  of  time,  sentenced 
him  to  imprisonment  in  the  State's  prison  for  the  term  of 
three  years.     R.  S.  1881,  section  1935. 

In  conjunction  with  other  matters  excepted  to  at  the  proper 
time,  a  question  was  reserved  below,  and  is  urged  in  argu- 
ment here,  upon,  the  sufficiency  of  the  evidence  to  sustain 
the  finding. 

It  was  shown  by  the  evidence,  that  the  appellant  was  the 
proprietor  of  a  livery  stable,  at  the  town  of  Osgood,  in  Rip- 
ley county,  and  was,  in  connection  with  the  livery  business, 
engaged  in  buying  and  selling  horses,  of  which  latter  feet 
public  notice  had  been  given  in  various  ways;  that,  on  the 
night  of  the  24th  day  of  May,  1885,  which  was  Sunday  night, 
the  roan  mare,  described  in  the  indictment,  was  stolen  from 
the  stable  of  Wesling,  her  owner,  situate  about  one-half  of 
a  mile  west  of  the  town  of  Cumberland,  in  Marion  county ; 
that',  on  the  morning  of  the  following  Tuesday,  the  26th  day 
of  the  same  month,  a  man  giving  his  name  as  James  Howard, 
and  already  known  to  some  persons  by  that  name  at  that 
place,  rode  the  mare  into  the  town  of  Osgood,  and  up  to  the 
front  door  of  the  appellant's  livery  stable;  that  Webster, 
who  was  an  employee  and  an  assistant  of  the  appellant  in 
his  livery  stable,  recognizing  Howard  as  a  person  by  that 
name,  whom  he  had  met  before,  introduced  him  to  the  ap- 
pellant; that  Howard  thereupon  offered  to  sell  the  mare 
to  the  appellant;  that  Howard,  in  answer  to  questions  ad- 
dressed to  him,  said  he  was  a  farmer  and  resided  two  and  a 
half  miles  west  of  Lock  Springs,  a  distance  of  about  ten 
miles  in  a  northern  direction  from  Osgood,  and  that  the  mare 
had  come  from  the  State  of  Kentucky,  and  that  he,  Howard, 
had  traded  another  horse  for  her ;  that  after  some  delay  and 
discussion,  as  well  as  apparent  disagreements  as  to  the  age 
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and  market  value  of  the  mare,  the  appellant  oflered  Howard 
$125  for  her,  which  offer  the  latter  with  seeming  reluctance 
agreed  to  accept ;  that  the  appellant  then,  in  the  presence  of 
several  other  persons  who  had  been  all  the  time  about  the 
stable,  assumed  to  pay,  and,  as  was  apparently  conceded,  did 
pay,  to  Howard  $126  in  paper  money,  and  put  the  mare  in 
one  of  the  stalls  of  his  stable ;  that  Howard  was  soon  after- 
wards seen  at  several  other  places  in  Osgood,  during  which 
time  he  became  known  to  others  by  the  name  of  Howard ; 
that  early  the  next  morning  the  appellant  started  the  mare, 
with  two  other  horses,  across  the  country  in  the  direction 
of  ahd  on  her  way  to  Cincinnati ;  that  at  Aurora  the  appel- 
lant met  with  an  acquaintance  to  whom  he  sold  the  mare  for 
$130;  that,  on  the  next  Sunday,  an  agent  of  Wesling  dis- 
covered the  mare  in  the  possession  of  her  last  purchaser  as 
above,  near  Aurora;  that,  on  the  next  day,  Wesling  went 
down  to  Aurora  and  identified  and  reclaimed  the  mare ;  that, 
on  being  notified  by  telegraph,  the  appellant  went  to  Aurora 
and  met  Wesling,  and  after  hearing  Wesling^s  statement, 
and  examining  other  matters  connected  with  such  state- 
ment, consented  that  Wesling  might  take  the  mare,  and 
refunded  the  money  which  he  had  received  from  the  pur- 
chaser at  Aurora;  that,  upon  being  required  to  account  for 
his  possession  of  the  mare,  the  appellant  informed  all  inter- 
ested and  all  who  inquired  that  he  had  purchased  her  from 
James  Howard  who  did  not  live  a  great  distance  from  Os- 
good ;  that  upon  ascertaining  that  the  mare  was  about  to  be 
reclaimed  as  a  stolen  animal,  the  appellant  sent  Webster  out 
to  the  neighborhood  in  which  Howard  had  said  he  resided, 
for  the  alleged  purpose  of  finding  him,  and  seeking  indem- 
nity for  the  loss  which  he,  the  appellant,  was  likely  to  sus- 
tain by  reason  of  his  purchase  of  the  mare ;  that  Webster 
was  unable  to  find  any  trace  of  Howard,  or  to  ascertain  that 
any  such  man,  as  Howard  represented  himself  to  be,  had 
ever  lived  in  that  or  any  of  the  adjacent  neighborhoods. 
There  was  evidence  tending  to  show  that  the  appellant  had 
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made  contradictory  statements  as  to  who,  and  the  kind  of 
man,  Howard  was,  as  well  as  to  what  he  knew  and  had  known 
of  Howard,  and  these  alleged  contradictory  statements,  taken 
in  connection  with  his  inability  to  account  for  Howard,  had 
seemingly  a  controlling  influence  with  the  circuit  court  in 
reaching  the  conclusion  that  the  appellant  was  guilty  as 
charged  in  the  second  count  of  the  indictment. 

Webster  testified  that  the  Thursday  before  the  day  on  which 
the  appellant  purchased  the  mare,  as  herein  above  stated, 
Howard  came  to  the  livery  stable  at  Osgood  and  inquired  for 
the  appellant,  saying  that  he  had  two  horses,  one  a  dark  gray 
and  the  other  a  bay,  which  he  would  like  to  sell,  and  inquir- 
ing if  the  appellant  would  buy  them  if  he  would  bring  them 
in ;  that  Howard  also  asked  something  about  the  prices  which 
the  appellant  was  paying  for  horses,  telling  the  witness  that 
his  name  was  James  Howard,  and  that  he  resided  two  and  a 
half  miles  west  of  Lock  Springs;  that  he,  Webster,  told 
Howard  that  the  appellant  would  buy  the  kind  of  horses  in- 
dicated, and  that  he,  Howard,  could  bring  them  in  at  any 
time ;  that  the  appellant  was  in  Cincinnati  on  that  day,  of 
which  fact  the  witness  informed  Howard  when  the  latter  in- 
<juired  for  the  appellant. 

As  to  this  alleged  interview  with  Howard,  Webster  was 
tjorroborated  by  a  boy  who  was  also  working  in  and  about 
the  livferv  stable.  Webster  further  testified  that  when  the 
appellant  returned  from  Cincinnati,  a  few  hours  later,  he  re- 
ported to  the  latter  what  had  occurred  between  him  and  How- 
ard, and  that  it  was  upon  the  strength  of  the  acquaintance 
thus  made  with  Howard  that  he,  witness,  introduced  him  to 
the  appellant,  when  he,  Howard,  rode  up  to  the  livery  stable 
upon  the  roan  mare  on  the  Tuesday  morning  following.  It 
also  came  out  as  a  part  of  the  evidence,  that  W^ebster  had 
been  a  witness  before  the  grand  jury,  and  that  he  had  testi- 
fied before  that  body  concerning  the  appellant's,  as  well  as 
his  own,  connection  with  the  mare,  and  generally  as  to  the 
circumstances  which  led  to  the  finding  of  the  indictment. 
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One  Rand  testified  that  he  was  a  member  of  the  grand 
jury  which  returned  the  indictment ;  that  Wesling  stated  to 
that  body  that  he  did  not  know  who  stole  the  mare^  but  that 
there  was  no  evidence  before  the  grand  jury  that  the  name 
of  the  person  who  committed  the  larceny  in  question  was 
unknown,  or  upon  the  subject  of  the  name  of  such  person. 

To  render  the  offence  of  receiving  stolen  goods  possible, 
the  goods  must  retain  their  stolen  character  at  the  time  the 
party  charged  received  them.  If,  therefore,  the  goods  have 
been  transferred  from  the  thief  to  a  guilty  receiver,  the  lat- 
ter takes  as  a  receiver,  and  not  as  a  thief.  In  his  hands,  and 
as  to  him,  the  goods  are  not  stolen.  In  his  hands,  the  char- 
acter of  the  goods  is  derived  from  his  offence,  and  not  from 
the  offence  of  the  person  who  stole  them,  so  that  one  who 
receives  such  goods  from  him,  however  wickedly,  is  not  guilty 
of  receiving  stolen  goods  within  either  the  common  law,  or 
statutory  definition  of  that  offence,  unless  such  second  or 
subsequent  receiver  receives  the  goods  under  circumstance* 
which  connect  him  with  the  thief.  2  Bishop  Grim.  Law, 
section  1140;  Whart.  Grim.  Law,  section  983;  Kaufman. 
V.  iSW€,  49  Ind.  248  ;  Oicen  v.  StaJle,  52  Ind.  379.  Hence,  to 
sustain  the  charge  of  having  received  stolen  goods,  it  must 
be  proven  that  the  goods  were  received,  either  directly  or  in- 
directly, from  the  thief,  knowing  them  to  have  been  stolen. 

In  charging  the  offence  of  having  received  stolen  goods, 
it  io  sufficient  to  allege  that  the  goods  were  stolen  by  some 
person  to  the  grand  jurors  unknown,  but,  in  such  case,  it 
must  be  made  to  appear  at  the  trial  that  the  name  of  the 
thief  was  unknown  to  the  grand  jury,  and  that  reasonable 
diligence  was  used  to  ascertain  his  name.  3  Greenleaf  Ev., 
section  22 ;  Blodget  v.  Statey  3  Ind.  403 ;  ^one  v.  State,  30 
Ind.  115;  McLaughlin  v.  State,  45  Ind.  338;  Moore  v.  State^ 
65  Ind.  213;  State  v.  Long,  103  Ind.  481. 

Although,  in  such  a  case,  the  name  of  the  thief  may  have 
been  unknown  to  the  grand  jury,  he  must,  in  some  manner. 


278  SUPREME  COURT  OF  INDIANA, 

Foster  V  The  State. 

be  individuated,  identified,  or  singled  out  at  the  trial.  Whar- 
ton Grim.  Ev.,  section  97 ;  State  v.  Tince,  88  N.  C.  627, 

In  this  case,  the  facts  and  circumstances,  established  at  the 
trial,  made  a  good  prima  facte  case  against  Howard  as  the 
person  who  stole  the  mare,  and  it  was  doubtless  upon  the 
theory  that  Howard  was  the  thief  that  the  circuit  court  found 
the  appellant  to  be  a  guilty  receiver  of  the  stolen  property. 
He  was  the  first  person  found  to  be  in  possession  of  the  mare 
after  she  was  stolen.  He  gave  a  false  account  of  where  she 
came  from,  and  presumably  as  to  the  manner  in  which  he  had 
obtained  her;  also  as  to  the  place  at  which  he  lived.  These 
were  all  circumstances  pointing  to  Howard  as  the  probable 
thief.  Without  attempting  to  decide  upon  whom  the  burden 
of  proof  rests  in  all  matters  involved  at  the  trial,  where  the 
name  of  a  third  person  is  alleged  to  have  been  unknown  to 
the  grand  jury,  the  evidence  before  us  very  clearly  indicates 
that  Howard's  name  was  not,  in  legal  contemplation,  un- 
known to  the  grand  jury  when  the  indictment  was  returned 
against  the  appellant.  The  real  question  at  the  trial  in  that 
respect  was,  What  did  Howard  call  himself  and  permit  him- 
self to  be  called  ?  Wharton  Grim.  Plead,  and  Prac,  section 
101.  As  has  been  seen,  the  evidence  as  to  that  was  distinct 
and  uncontradicted.  Webster  knew  the  name  by  which  How- 
ard had  called  himself  and  had  permitted  himself  to  be 
called  by  others,  and  the  grand  jury  ought  to  have  made  in- 
quiry of  him  on  that  subject  when  he  was  before  it  as  a  wit- 
ness. Instead,  that  body  seems  to  have  assumed  that  How- 
ward's  name  was  unknown  and  to  have  made  no  inquiry 
touching  his  name.  If  Howard  did  not  steal  the  mare,  then 
the  evidence  iailed  to  establish  the  fact  that  the  appellant 
bought  the  mare  from  the  person  who  did  steal  her.  In  any 
event,  we  think  the  finding  of  the  circuit  court  was  not  sus- 
tained by  the  evidence,  and  that  a  new  trial  ought  to  have 
been  granted. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 
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■ 

The  clerk  will  give  the  necessary  notice  for  the  return  of 
the  prisoner  to  the  custody  of  the  sheriff  of  Ripley  county. 
Filed  May  11, 1886.  • 


No.  11,894. 

The  Indiana,  Bloomington  and  Western  Railway 
Company  v.  Greene,  Administratrix. 

Bailboad. — Actum  for  Injury  at  Railroad  Chomng, — Chntiibviary  Neglif/ence. 
— In  an  action  by  an  administrator,  against  a  railroad  company,  to  re- 
cover damages  for  causing  the  death  of  his  intestate  at  a  railroad  cross- 
ing, it  must  be  affirmatively  shown,  either  directly  or  circumstantially, 
that  the  deceased  was  free  from  contributory  negligence,  to  entitle  him 
to  a  recovery. 

Same. — Degree  of  Care  Required. — Extraordinary  precaution  is  demanded 
of  one  who  has  knowledge  that  a  railroad  crossing  is  peculiarly  dan- 
gerous. 

From  the  Montgomery  Circuit  Court. 

a  W.  Fairbanks^  R.  B.  F.  Peirce,  W.  T.  Brush,  P.  8.  Ken- 
nedy and  S.  C.  Kennedy,  for  appellant. 

J.  M.  Thompson,  W.  B.  Herod,  T.  L.  Stilwell  and  W.  H. 
Thompson,  for  appellee. 

Mitchell,  J. — This  action  was  brought  by  Sarah  A. 
Greene,  adnfinistratrix  of  the  estate  of  Joseph  W.  Greene, 
against  the  Indiana,  Bloomington  and  Western  Railway  Com- 
pany, to  recover  damages  for  wrongfully  causing  the  death 
of  her  intestate,  who  was  also  her  husband. 

She  recovered  a  judgment  in  the  court  below.  A  reversal 
of  that  judgment  is  contended  for  upon  two  grounds : 

1.  Because  it  is  said  the  evidence  whbllv  fails  to  show  that 
the  deceased  was  free  from  contributory  fault. 

2.  Because  the  case  was  put  to  the  jury  on  an  erroneous 
theory  by  the  court  in  its  instructions. 


106 

270 

194 

284 

120 

41 

106 

m 

198 

100 

188 

141 

188 

580 

iOT 

"575 

186 

44 

106 

279 

141 

101 

142 

273 

148 

624 

143 

467 

106 

279 

147 

416 

10(3 

279 

fl71 

172 

280  SUPREME  CX)URT  OF  INDIANA, 

The  Indiana,  Bloomington  and  Western  RV  Co.  v.  Cxreene,  Administratrix. 

Although  the  record  embraces  nearly  one  thousand  pages 
of  testimony,  some  facts  of  controlling  importance  are  un- 
disputed.      * 

The  deceased  at  the  time  of,  and  for  more  than  six  months 
prior  to,  his  death,  was  engaged  in  driving  a  public  convey- 
ance between  the  city  of  Crawfordsville  and  the  town  of 
Alamo.  During  this  time  he  had  regularly  passed  over  the 
place  where  the  accident  occurred  twice  each  week,  and  \vss 
familiar  with  the  crossing  and  its  surroundings,  and  with  the 
running  of  trains  on  the  appellant's  railway.  So  far  as  ap- 
pears no  change  in  respect  to  these  had  occurred  during  that 
period.  On  the  12th  day  of  March,  1883,  while  making  his 
usual  trip,  he  was  seated  on  the  front  seat  of  a  covered  hack, 
in  which  he  was  carrying  a  gentleman  and  lady  as  passengers* 
At  the  point  where  the  gravel  road,  along  which  he  was  pro- 
ceeding, crosses  the  appellant's  railway,  his  hack  was  brought 
into  collision  with  one  of  the  appellant's  western  bound  pas- 
senger trains.  The  hack  was  demolished.  The  intestate  and 
both  passengers  were  almost  instantly  killed.  No  person  who 
lived  to  give  any  account  of  the  occurrence,  except  the  en- 
gineer on  the  engine,  witnessed  the  collision,  so  as  to  be  able 
to  describe  the  manner  in  which  the  deceased  approached  the 
crossing.  The  only  evidence  upon  that  subject,  other  than 
that  given  by  the  engineer,  was  to  the  effect  that  the  dece- 
dent was  seen  some  two  hundred  yards  distant,  driving  in  a 
*' jog  trot,"  in  the  direction  of  the  cro&sing.  The  engineer 
testified  that  when  he  first  saw  the  team  and  hack  they  were 
about  fifty  feet  from  the  track,  approaching  it  rapidly ;  that 
the  driver  was  "  leaning  forward  as  though  he  was  urging  his 
horses,"  and  that  one  of  the  horses  was  galloping  and  the 
other  trotting.  He  reversed  his  engine  and  applied  the  air- 
brakes, but  was  unable  to  stop  his  engine  in  time  to  avoid 
the  collision.  There  was  no  impeachment  of  this  witness, 
nor  was  his  testimony  contradicted,  although  it  is  claimed 
that  some  of  his  statements  are  inconsistent  with  other  facts 
testified  to  by  him. 
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That  the  crossing  was  dangerous,  and  that,  on  account  of  a 
cut  through  which  the  track  lay,  the  approach  of  trains  from 
the  east  could  be  seen  from  the  highway  only  by  the  exercise 
of  more  than  ordinary  prudence  and  vigilance,  is  plainly  de- 
ducible  from  the  somewhat  conflicting  evidence  pertaining  to 
that  subject. 

The  engineer  and  fireman,  as  well  as  several  persons  who 
were  passengers  on  the  train,  and  others  apparently  disinter- 
ested who  were  in  the  vicinity,  testified  positively  that  the 
whistle  was  sounded  and  the  bell  rung  when  the  train  ap- 
proached the  crossing.  While  a  number  of  persons  equally 
credible,  and  with  equal  opportunities  for  hearing  it,  were  no 
less  positive  that  no  warning  whatever  was  given.  In  the 
state  in  which  the  testimony  is  presented  on  that  subject,  the 
jury  might  well  have  found,  as  they  did,  that  no  signal  was 
given.  It  is  not  disputed  that  the  train  was  running  at  a 
speed  of  forty  miles  an  hour  down-grade. 

The  salient  points  in  the  case,  as  gathered  from  the  record, 
are  thus  presented.  From  this  statement  it  will  be  seen  that 
the  plaintiff,  in  her  evidence,  accounted  for  the  deceased  in 
his  progress  along  the  highway  toward  the  crossing,  to  a  point 
about  two  hundred  yards  distant  from  the  railway.  Leaving 
him  there,  advancing  upon  the  cro&sing  in  a  "jog  trot,''  noth- 
ing further  is  disclosed  in  her  evidence  as  to  the  conduct  of 
the  deceased,  until  his  lifeless  body  was  taken  up  from  the 
wreck  of  the  collision.  Whether  he  looked  or  listened, 
whether  he  slackened  or  aceelerated  his  pace  as  he  neared 
the  crossing,  can  not  be  ascertained  from  any  evidence  in  the 
record  except  that  already  referred  to  given  by  the  engim^er. 

In  support  of  the  verdict,  counsel  say :  "  The  plaintiff 
made  her  case  upon  the  positive  evidence  of  many  witnesses, 
that  the  decedent,  Joseph  Greene,  was  run  upon  and  killed 
by  appellant's  engine,  at  a  crossing  in  a  deep  cut,  while  such 
engine  (and  train)  was  behind  time,  running  at  an  unusual 
and  dangerous  rate  of  speed,  and  which  approached  said  cross- 
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ing  coming  down  a  steep  grade,  without  the  sound  of  a  whis- 
tle or  bell  as  by  positive  statute  required." 

Conceding  this  much,  the  evidence  still  comes  far  short  of 
making  a  case  upon  which  a  recovery  can  be  maintained.  It 
was  absolutely  essential  that  there  should  have  been  some 
evidence  exhibiting  the  conduct  of  the  deceased  in  approach- 
ing the  crossing.  In  order  to  uphold  the  verdict,  it  must 
have  affirmatively  appeared,  either  directly  or  circumstan- 
tially, that  he  was  free  from  contributory  fault.  Did  he  look 
or  listen  for  the  train,  or  did  he  continue  on  in  a  "jog  trot" 
without  thought  of  impending  danger  until  horrified  by  the 
sight  of  the  train,  which  was  inevitably  rushing  upon  him  ? 
Upon  the  plaintiff's  case,  these  questions  are  left  to  be  de- 
termined by  conjecture.  It  is  said,  because  nothing  appears 
to  the  contrary,  we  are  bound  to  presume  that  the  deceased 
was  in  the  exercise  of  proper  care.  This  would  be  to  supply 
by  presumption  that  which  an  unbending  rule  of  law  re- 
quires should  be  established  by  proof. 

The  principles  of  law  pertaining  to  actions  of  this  nature 
were  discussed  in  the  recent  case  of  Cincinnati,  etc,,  R.  R. 
Co.  V.  Butler,  103  Ind.  31.  It  can  hardly  be  necessary  to 
recur  to  them  again.  It  may  suffice  to  say,  since  it  is  the 
established  rule  of  this  court,  as  it  is  of  the  courts  in  a  large 
majority  of  the  States,  that  it  must  be  affirmatively  shown 
that  the  injured  party  was  in  the  exercise  of  due  care  at  the 
time  the  accident  occurred.  At  least,  it  must  be  made  to  ap- 
pear that  want  of  care  oh  his  part  in  no  way  contributed  to 
bring  about  the  injury,  or  helped  to  produce  the  accident  for 
which  compensation  is  sought.  In  the  case  of  Toledo,  etc, 
R.  W.  Co.  V.  Brannagan,  75  Ind.  490,  which  is  analogous  in 
principle,  this  court  said :  "  Where  the  circumstances  point 
just  as  much  to  the  negligence  of  the  deceased  as  to  its 
absence,  or  point  in  neither  direction,  the  plaintiff  should  be 
nonsuited."  Warner  v.  New  York,  etc.,  R,  R.  Co.,  44  N.  Y. 
465;  Cordell  v.  Neio  York,  etc.,  R.  R.  Co.,  75  N.  Y.  330; 
State  V.  Maine  Central  R.  R.  Co.,  76  Maine,  357  (49  Am. 
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R.  622) ;  Lesan  v.  Maine  Central  R.  R.  Co.,  77  Maine^  85 ; 
State  V.  Maine  Central  R.  R.  Co.,  1  New  Eng.  Rep.  286. 

We  find  the  rule  well  stated  in  the  case  of  Hinckley  v.  Cape 
Cod  R.  R.  Co.,  120  Mass.  257,  thus:  "Mere  proof  that  the 
negligence  of  the  defendant  was  a  cause  adequate  to  have 
produced  the  injury  will  not  enable  a  plaintiff  to  recover,  as  it 
does  not  necessarily  give  ris^  to  the  inference  of  due  care  upon 
his  part,  proof  of  which  is  essential  to  his  case."  Allyn  v. 
Boston,  etc.,  R.  R.  Co.,  106  Mass.  77 ;  Hathaway  v.  Toledo, 
€tc.,  R.  W.  Co.,  46  Ind.  25;  Sherlock  v.  Ailing,  44  Ind.  184. 

Many  more  authorities  might  be  cited  in  support  of  the  rule 
under  consideration,  but  it  can  not  be  necessary.  It  is  set- 
tled. The  facts  and  circumstances,  illustrating  the  conduct 
of  the  injured  person  at  the  time  of  the  accident,  must  be 
made  to  appear.  If  from  these  the  inference  can  be  drawn 
that  proper  caution  was  exercised,  it  may  then  be  said,  the 
presumption  of  contributory  negligence  has  been  affirma- 
tively removed. 

Moreover,  the  proposition  of  counsel  assumes  that  the  tes- 
timony of  the  engineer  is  not  to  be  considered.  It  proceeds 
upon  the  theory  that  the  evidence  of  this  witness  in  respoct 
to  the  manner  in  which  the  decedent  approached  the  track  is 
to  be  rejected.  We  have  been  unable  to  discover  anything 
in  the  record  which  justifies  this  assumption.  It  must  be 
•conceded  that  the  testimony  of  this  witness  affords  affirma- 
tive proof  of  negligence,  rising  to  the  degree  of  recklessness. 
It  is  said  the  place  was  one  of  peculiar  danger,  and  for  that 
reason,  the  misconduct  of  the  defendant  having  been  estab- 
lished, it  can  not  be  assumed  that  any  reasonable  precaution 
would  have  enabled  the  decedent  to  avoid  the  peril.  As  ap- 
plied to  the  case  of  a  person  unacquainted  with  the  crossing, 
and  the  danger  incident  to  it,  the  argument  would  have 
weight.  But  in  a  case  like  this,  where  the  deceased  was  ac- 
quainted with  the  locality  afid  familiar  with  all  the  surround- 
ings, it  is  not  available.  Having  knowledge  of  the  extraor- 
dinary danger— conceding  that  the  crossing  was  peculiarly 
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dangerous — ^the  most  rigid  prudence  and  extraordinary  cau- 
tion were  demanded.  His  own  safety  required  this ;  while 
his  obligation  to  those  who  were  helpless  in  his  charge,  and 
who  i^erished  with  him,  should  have  quickened  his  vigilance. 
Cincinnati,  eto.y  R.  W.  Co.  v.  Butler,  supra;  Bellefontaine 
R.  W.  Co.  V.  Hunter,  33  Ind.  336  (5  Am  R.  201) ;  Lake 
Shore,  etc.,  jB.  R.  Co.  v.  Miller,  25  Mich.  274;  Haas  v.  Crand 
Rapids,  etc.,  R.  R.  Co.,  47  Mich.  401 ;  Pennsylvania  R.  R. 
Co.  v.  Beale,  73  Pa.  St.  504  (13  Am.  R.  753) ;  Railroad  Co. 
v.  Houston,  95  U.  S.  697;  Sclwfield  v.  Railroad  Co.,  114  U. 
S.  615. 

The  observance  of  this  precaution,  on  the  part  of  persons 
crossing  railway  tracks,  is  of  the  highest  importance,  not 
only  for  their  own  safety,  but  for  the  safety  of  those  travel- 
ling on  railroads  who  are  liable  to  be  killed  by  trains  coming 
in  collision  with  obstacles  on  the  track.  The  doctrine  of  the 
case  of  Chicago,  etc.,  R.  R.  Co.  v.  Boggs,  101  Ind.  522 
(51  Am.  R.  761),  neither  cures  nor  helps  out  the  infirmities 
in  the  appellee's  case. 

We  notice  briefly  one  of  the  instructions  which  is  the  sub- 
ject of  discussion.  The  court  added,  as  a  modification  to  an 
instruction  asked  by  the  defendant,  the  following : 

"  The  allegation,  that  the  injury  occurred  without  the  fault 
or  negligence  of  the  plaintifl*'s  intestate,  must  be  proved  by 
the  plaintiff,  but  at  the  same  time  it  is  a  negative  averment, 
and  if  the  plaintiff  has  shown  by  the  evidence  that  the  in- 
jury occurred  as  charged,  resulting  in  the  death  of  the  plain- 
tiff's intestate,  and  that  it  was  caused  by  the  negligence  of 
the  defendant  as  charged,  without  showing  any  contributory 
negligence  or  ground  for  inferring  or  reasonably  suspecting 
such  negligence,  she  will  be  entitled  to  recover  without 
making  direct  and  affirmative  proof  on  that  subject.  In  the 
absence  of  circumstances  to  show  or  suggest  it,  tliere  is  no 
presumption  of  contributory  negligence.'* 

Within  the  principles  already  stated  and  the  authorities 
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cited,  the  instruction  as  modified  was  erroneous.  We  are 
reminded  that  the  modification  above  set  out  is  substantially 
a  quotation  from  the  opinion  of  this  court,  in  Pittsburgh,  etc., 
R.  R,  Co,  V.  Noely  77  Ind.  110.  That  was  an  action  against 
the  railroad  company  for  negligently  setting  fire  to  plaintiff's 
wood,  which  was  piled  along  the  company's  track.  Without 
considering  whether  the  statement  as  applied  to  the  case  in 
which  it  was  used,  was  entirely  accurate,  it  is  sufficient  to 
say  it  is  not  correct  as  applied  to  this  case.  As  was  said  in 
the  later  case,  ITaftcwA,  e^c,  R.  W,  Co.  v.  Johnson^  96  Ind. 
40 :  "  It  may  be,  and  probably  is,  true  that  when  there  is 
evidence  making  it  probable  that  the  plaintiff's  carelessness 
did  not  contribute  to  the  injury,  the  jury  should  infer  that 
he  was  not  guilty  of  negligence  which  contributed  to  the  in- 
jury." It  will  not  do  to  say,  however,  as  the  instruction  in 
effect  does,  that  if  the  plaintiff  can  show  the  defendant's  neg- 
lect and  his  injury,  he  may  leave  his  own  conduct  to  con- 
jecture, and  recover.  He  must  show  the  facts,  as  well 
those  which  relate  to  his  share  in  the  transaction  as  those 
which  relate  to  the  defendant's,  and  if  upon  the  whole  case 
an  inference  of  negligence  arises  against  the  defendant,  and 
of  due  care  on  his  part,  he  may  recover.  The  fact  that  a 
person  travelling  on  a  highway  comes  in  collision  with  a 
train  on  a  railway  crossing,  is  of  itself  sufficient  to  suggest  a 
presumption  of  contributory  negligence  against  him  in  a  suit 
for  compensation. 

Questions  are  made  with  respect  to  other  instructions  given, 
but  as  it  results  from  the  conclusions  already  reached  that 
the  judgment  must  be  reversed,  we  do  not  consider  them. 

Judgment  reversed,  with  costs. 

Filed  April  20, 1886. 
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Promissory  Notes. —  Worthless,  Action  on  nol  Necessary  to  Save  Bights, — ^A 
party  is  not  required  to  try  to  collect  worthless  promissory  notes  in 
order  to  save  his  rights. 

Same. — CoUata'al  Security, — Tender, — Action  Against  Principal  Debtor. — It  ia 
not  necessary  to  lender  back  promissory  notes  held  as  collateral  security 
before  proceeding  against  the  principal  debtor. 

Same. — Representaiions  that  Notes  are  Good, — The  representation  that  prom- 
issory notes  are  good  and  made  by  solvent  parties,  is  not  a  mere  repre- 
sentation of  quality,  but  is  the  statement  of  a  fact. 

Same. — Payment, — Burden  of  Proof, — Notes  not  Payable  in  Bank. — Where  it 
is  alleged  by  a  party  that  notes  not  payable  in  bank  were  accepted  in 
satisfaction  of  a  debt  admitted  to  be  due,  he  must  affirmatively  prove 
such  fact 

Contract. — Demand. — Where  money  is  due  the  plaintiff  on  a  contract,  the 
suit  constitutes  a  sufficient  demand. 

Same. — Compromise. — Fraud, — Consideration. — A  contract  of  compromise  or 
settlement,  procured  by  fraudulent  representations,  and  without  a  val- 
uable consideration,  may  be  avoided. 

Statute  op  Limitations. — Acknowledgment  of  DS>t, — A  written  acknowl- 
edgment of  a  debt,  contained  in  an  agreement  of  compromise,  is  suffi- 
cient to  avoid  the  bar  of  the  statute  of  limitations. 

Evidence. — Papers  Executed  in  Transaction. — All  papers  executed  in  the 
course  of  a  transaction  are  admissible  in  evidence  in  a  suit  growing  out 
of  such  transaction. 

Same. — Statements  of  One  Party  in  Absence  of  Another. — The  statements  of  one 
party  to  a  transaction,  not  made  in  the  presence  of  another,  are  not 
binding  on  the  latter. 

Same. — Contract  Value, —  Evidence  Aliunde.— "Where  the  value  of  land  is 
fixed  by  contract,  other  evidence  as  to  its  value  is  not  admissible,  in  the 
absence  of  a  plea  of  want  or  failure  of  consideration. 

Same. — Soundness  of  Mind. — Evidence  for  the  defence,  that  the  plaintiff 
was  of  sound  mind  at  the  time  of  a  certain  transaction,  is  not  admissi- 
ble where  no  evidence  has  been  offered  by  the  plaintiff  to  show  that  he 
was  of  unsound  mind. 

From  the  Hancock  Circuit  Court. 

J,  A,  New  and  /.  W.  Jones,  for  appellant. 
/.  H.  Melleit,  J.  L.  Masorij  L  P.  Poulson  and  W.  F.  Mo- 
Bane,  for  appellee. 

Elliott,  J. — The  second  paragraph  of  the  appellee's  com- 
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plaint  contains  the  allegations  usually  found  in  a  complaint 
to  enforce  a  vendor's  lien,  and  contains  in  addition  to  such 
averments  the  following :  That  the  appellee  instituted  suit  to 
recover  the  money  due  her  and  to  enforce  her  vendor's  lien ; 
that  after  the  suit  was  instituted  the  appellant  agreed  that  ii^ 
she  would  dismiss  the  suit  he  would  pay  her  two  hundred 
dollars;  that  he  transferred  to  her,  as  part  payment  of  the 
purchase-money  of  the  real  estate  bought  of  her,  divers  prom- 
issory notes ;  that  he  represented  the  notes  to  be  good  and 
solvent,  and  promised  that  if  she  failed  to  collect  the  notes 
he  would  pay  her  the  residue  of  the  purchase-money  due  her. 
It  is  also  averred  that  the  notes  were  utterly  worthless.    * 

The  fact  that  the  notes  were  worthless  is  a  sufficient  excuse 
for  not  endeavoring  to  collect  them.  A  party  is  not  required 
to  do  a  vain  and  fruitless  thing. 

There  was  no  necessity  for  a  demand.  Where  money  is 
due  the  plaintiff  on  a  contract,  the  suit  constitutes  a  sufficient 
demand.  School  Tovm  of  Princeton  v.  Gebhart^  61  Ind.  187 ; 
Frazee  v.  McChord,  1  Ind.  224;  Bradfield  v.  McCormick,  3 
Blackf.  161 ;  Fergumn  v.  Staie,  ex  ret.,  90  Ind.  38. 

The  appellee  was  not  bound  to  tender  back  the  notes  to 
the  appellant  before  bringing  this  suit.  Whatever  may  be 
the  rule  where  the  suit  is  to  procure  the  rescission  of  a  con- 
tract, no  tender  is  required  in  such  a  case  as  the  present.  The 
notes  were,  under  the  contract,  in  effect  nothing  more  than 
a  collateral  security  for  the  promise  of  the  appellant,  and  by 
accepting  such  a  security  the  appellee  did  not  lose  her  right 
to  proceed  against  the  principal  debtor.  It  is  well  settled 
that  a  creditor  may  proceed  against  the  principal  debtor  and 
upon  the  collateral  securities  at  the  same  time,  although  there 
can,  of  course,  be  but  one  satisfaction.  Colebrooke  Col- 
lateral Securities,  146. 

The  fifth  paragraph  of  the  answer  counts  upon  a  w^ritten 
agreement  compromising  all  differences  between  the  parties 
and  releasing  the  appellant  from  all  claims  and  demands.  To 
this  answer  the  appellee  replied,  in  substance,  as  follows: 
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That  at  the  time  she  signed  the  instrument  she  was  sick  and 
incapable  of  transacting  business ;  that  she  was  unable  to  read 
a  written  instrument ;  that  she  did  not  read  the  one  signed 
by  her ;  that  it  was  not  read  to  her ;  that  she  had  no  friend 
•  present  when  it  was  signed ;  that  the  defendant  represented 
to  her  that  the  instrument  provided  that  he  would  then  pay 
her  two  hundred  dollars^  and  that  if  she  failed  to  collect  the 
notes  therein  described^  and  they  proved  to  be  worthless,  he 
would  pay  her  the  rovainder  due  her ;  that  she  relied  upon 
such  representations ;  that  the  notes  when  delivered  to  her 
were  entirely  worthless,  and  so  remained,  and  that,  with  the 
exception  of  the  sum  of  two  hundred  dollars,  the  amount  due 
her  for  the  purchase- money  of  the  land  conveyed  to  the  de- 
fendant remains  unpaid. 

We  regard  this  reply  as  sufficient.  If  the  notes  were 
worthless,  the  appellee  received  no  consideration  for  the  com- 
j)romise,  and  the  appellant  practiced  a  fraud  upon  her  in  se- 
curing the  written  contract.  We  can  not  permit  a  litigant  to 
be  deprived  of  his  rights  under  a  contract  procured  by  fraud- 
ulent representations,  and  for  which  no  valuable  considera- 
tion is  yielded.  The  averment  of  the  representation  that  the 
notes  were  executed  by  solvent  persons,  taken  in  connection 
with  the  other  allegations  of  the  reply,  is  sufficient  to  show 
that  there  was  such  a  fraud  as  vitiated  the  contract  of  com- 
promise. McLean  v.  Equitable  Life  Assurance  Society,  100 
Ind.  127  (50  Am.  R.  779);  School  Tottm  of  Monticello  v. 
Grant,  104  Ind.  168 ;  Fldg  v.  Sleet,  1  N.  E.  Rep.  24. 

The  fourth  paragraph  of  the  appellant's  answer  admits  the 
conveyance  to  him  of  the  real  estate  described  in  the  com- 
plaint, and  alleges  that  in  consideration  of  such  agreement  he 
conveyed  to  her  cei-tain  real  estate  in  the  town  of  Greenfield, 
of  the  value  of  eight  hundred  dollars,  and  transferred  to  her 
divers  promissory  notes  of  the  value  of  eight  hundred  dol- 
lars, and  that  she  accepted  the  property  and  notes  transferred 
in  full  satisfaction  of  her  claim.  To  this  paragraph  of  thean- 
J3wer  the  appellee  replied,  substantially,  as  follows :  That  she 
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admits  the  conveyance  to  her  of  the  Greenfield  property,  but 
avers  that  it  was  not  conveyed  to  her  in  part  payment;  that 
she  refused  to  receive  the  same  as  part  payment,  and  that  she 
did  agree  to  accept  a  conveyance  of  the  property  for  the  pur- 
pose of  conveying  it  to  Samuel  A.  Troy,  and  that  the  agree- 
ment was  that  she  should  take  promissory  notes,  executed  to 
him  by  divers  persons,  for  the  price  of  said  property.  It  is 
also  alleged  that  at  the  time  she  conveyed  to  appellant  the 
real  estate  described  in  the  complaint,  the  latter  conveyed  the 
Greenfield  property  to  her,  and  she  conveyed  it  to  Troy,  as  a 
part  of  one  and  the  same  transaction ;  that  she  accepted  the 
notes  transferred  to  her  in  consideration  of  the  appellant's 
promise  and  representation  that  all  of  said  notes  were  valid, 
and  executed  by  good  and  solvent  persons ;  and  it  is  further 
alleged  that  the  defendant  well  knew  that  the  notes  were 
worthless. 

The  answer  is  ambiguous,  but,  whatever  force  be  ascribed 
to  it,  we  regard  the  reply  as  sufficient.  If  the  answer  is  to 
be  construed  as  affirming  that  the  Greenfield  property  was  ac- 
cepted in  payment,  then  the  reply  is  good  as  an  argumenta- 
tive denial ;  if  the  answer  is  to  be  construed  as  pleading  the 
acceptance  of  the  notes  as  a  payment,  the  reply  is  sufficient, 
because  it  shows  that  the  notes  were  fraudulently  represented 
to  be  good,  wh6n,  in  fact,  they  were  worthless.  The  repre- 
sentation that  promissory  notes  are  good  and  made  by  solvent 
parties,  is  not  a  mere  commendation  of  quality,  but  is  the 
statement  of  a  fact. 

The  appellant's  counsel  argue  that  the  statute  of  limita- 
tions bars  a  recovery,  because  the  evidence  shows  that  the 
cause  of  action  accrued  in  October,  1877,  and  that  this  action 
was  not  instituted  until  March  7th,  1884.  The  evidence 
shows,  in  addition  to  these  facts,  a  written  agreement  ac- 
knowledging the  debt,  compromising  all  matters  of  dispute, 
and  providing  that  the  appellant  should  pay  the  appellee  two 
hundred  dollars  in  money  and  transfer  to  her  notes  of  solvent 
Vol.  106.— 19 
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persons  to  the  amount  of  eight  handred  dollars.  It  still 
further  appears  in  evidence  that  upon  the  faith  of  this  agree- 
ment the  appellee  dismissed  an  action  she  bad  instituted 
against  the  appellant.  We  have  no  hesitation  in  holding  that 
there  was  here  such  an  acknowledgment  of  the  debt  as  avoided 
the  bar  of  the  statute.     Wood  Limitation  of  Actions,  130. 

The  deed  to  Troy  was  properly  admitted  in  evidence,  for 
it  was  executed  as  a  part  of  the  same  general  transaction  as 
that  out  of  which  this  controversy  arises.  It  is  a  familiar 
rule  that  all  papers  executed  in  the  course  of  a  transaction 
are  admissible.  The  position  of  appellant^s  counsel  upon 
this  point  can  not  be  maintained. 

We  perceive  no  available  error  in  admitting  evidence  of 
the  value  of  the  Greenfield  property.  The  appellant  himself 
brought  the  question  of  the  value  of  the  Greenfield  property 
into  the  case  by  pleading  that  it  was  received  by  the  appellee 
in  exchange  for  her  land.  But,  if  this  were  not  so,  this  tes- 
timony would  have  been  proper  as  tending  to  support  appel- 
lee's theory  that  she  received  the  notes  transferred  to  her 
upon  the  appellant's  representation  of  the  solvency  of  the 
makers ;  for  it  is  fair  to  infer  that  she  did  not  accept  prop- 
erty in  satisfaction  of  her  debt  of  a  much  less  value  than  the 
amount  due  her. 

The  statements  of  Troy  not  made  in  the  presence  of  Mrs. 
Jackson  could  not  bind  her,  and  it  was  therefore  proper  to 
exclude  evidence  of  such  statements. 

There  was  no  error  in  excluding  testimony  as  to  the  value 
of  the  land  bought  by  the  appellant  of  the  appellee,  for 
*  that  value  was  fixed  by  contract,  and  there  was  no  plea  of  a 
want  or  failure  of  consideration. 

No  evidence  was  oflered  by  the  appellee  tending  to  prove 
that  Mrs.  Jackson  was  of  unsound  mind,  and  it  was  therefore 
proper  to  exclude  evidence  offered  by  the  appellant  to  prove 
that  she  was  of  sound  mind. 

We  decline  to  disturb  the  finding  upon  the  evidence.  We 
think  there  is  evidence  tending  to  show  that  the  so-called 
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agreement  of  compromise  was  obtained  by  fraud,  and  tend- 
ing, also,  to  show  that  the  notes  were  not  accepted  in  pay- 
ment, but  were  simply  taken  as  collateral  security.  Where 
it  is  charged  that  notes  not  payable  in  bank  were  accepted  in 
satisfaction  of  a  debt  admitted  to  be  due,  the  party  who  al- 
leges that  fact  must  affirmatively  prove  it.  Alford  v.  Baker, 
53  Ind.  279. 
•  Judgment  affirmed. 

Filed  Jan.  6, 1886;  petition  for  a  rehearing  dismissed  April  23,  1886; 
motion  to  reinstate  overruled  May  12, 1886. 


No.  12,541. 

Reynolds  et  al.  v.  Shults  et  al, 

Highway. — Location  of, — Practice  on  Appeal  from  CowUy  Board. — Upon  an 
appeal  from  an  order  of  the  county  board,  in  a  proceeding  for  the  loca- 
tion of  a  public  highway,  to  the  circuit  court  of  the  county,  the  cause 
must  be  tried  de  novo;  that  is,  all  questions  in  issue  before  the  county 
board,  on  such  appeal,  must  be  tried  anew  in  the  circuit  court 

Same. — I\iblie  UHlUy. — DamagcB, — Trial  of  Issues. — Costs,  How  Apportioned. 
— Where,  on  remonstrance  by  a  land-owner  against  the  public  utility  of 
the  road,  and  also  on  account  of  damages,  there  is  a  finding  and  judg- 
ment  in  favor  of  the  public  utility  of  the  proposed  road,  and  assessing 
the  remonstrant's  damages,  the  costs  follow  the  issues,  and  should  be  ap- 
portioned as  provided  in  section  594,  B.  8.  1881. 

From  the  Porter  Circuit  Court. 

E.  D.  Orumpackei^  and  j4.  i).  Bartholomew,  for  appellants. 
A.  L,  Jones  and  F.  P.  Jones,  for  appellees. 

HowK,  J. — This  suit  or  proceeding  was  instituted  by  ap- 
pellants^ Reynolds  and  others,  before  the  board  of  commis- 
sioners of  Porter  county,  to  obtain  the  location  and  opening  of 
a  certain  public  highway,  in  such  county.  Upon  the  presenta- 
tion of  their  petition  and  proof  of  proper  notice,  viewers 
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were  appointed  by  the  coiinty  board  to  view  and  locate  the 
proposed  highway ;  and  thereafter  such  viewers  reported  to 
the  board  in  favor  of  the  location  and  opening  of  such  high- 
way, and  that  it  would  be  of  public  utility.  Thereupon  the 
appellee  John  Shults  appeared  and  filed  before  the  county 
board  his  written  remonstrance  against  the  location  and  open- 
ing of  the  proposed  highway,  upon  two  grounds,  namely :  1. 
Such  highway  was  and  would  be  of  no  public  utility ;  and, 
2.  Remonstrant  Shults  would  sustain  damages,  by  the  open- 
ing and  location  of  the  proposed  public  highway,  in  the  sum 
of  $1,000,  in  that  it  would  appropriate  one  and  one-half 
acres  of  his  land,  and  he  would  be  compelled  thereby  to 
build  and  maintain  two  hundred  and  forty  rods  of  additional 
fences,  etc.  Upon  this  remonstrance,  the  county  board  ap- 
pointed reviewers  of  such  proposed  highway,  and  ordered 
them  to  determine  first  upon  the  public  utility  of  such  high- 
way, and,  if  they  found  it  was  or  would  be  of  public  utility, 
to  ascertain  and  assess  the  damages  which  appellee  Shults 
■would  sustain  by  the  location  and  opening  of  the  proposed 
highway.  Afterwards,  the  reviewers  reported  to  the  county 
board  that  they  were  of  the  opinion  that  such  highway 
"  would  not  be  of  public  utility,"  and,  of  course,  their  report 
was  entirely  silent  upon  the  question  of  the  damages  of  the 
remonstrant,  Shults.  Thereupon  the  board  confirmed  the 
reviewers'  report,  and  accordingly  ordered  that  the  proposed 
public  highway  should  not  be  established. 

From  this  order  of  the  county  board,  the  suit  or  proceed- 
ing was  taken  by  appeal  by  the  petitioners  for  the  proposed 
public  highway,  Reynolds  and  others,  to  the  circuit  court  of 
Porter  county.  There  the  cause  w^as  tried  by  a  jury,  and  a 
verdict  was  returned  as  follows:  "We,  the  jury,  find  for  the 
plaintiffs  that  the  proposed  highway  is  of  public  utility,  and 
we  find  for  the  defendant  Shults,  and  assess  his  damages  at 
four  hundred  dollars,  and  we  find  for  the  defendant  Fish, 
And  assess  her  damages  at  one  hundred  dollars."  Upon  this 
verdict,  the  court  adjudged  that  the  public  highway,  for  the 
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location  of  which  the  appellants  prayed  in  their  petition  herein 
(describing  the  same)^  was  and  would  be  of  public  utility  y 
that  appellee  Shults  would  be  damaged  by  the  location  and 
opening  of  such  highway  in  the  sum  of  $400,  and  that  ap- 
pellee Louise  Fish  would  be  damaged  by  such  highway  in 
the  sum  of  $100,  to  which  judgments  as  to  damages  appel- 
lants at  the  time  excepted.  It  was  further  adjudged  by  the 
court,  that  the  cause  be  remanded  to  the  county  board  to 
locate  such  proposed  highway  and  pay  such  damages,  if  the 
board  should  consider  such  highway  to  be  of  sufficient  im- 
portance to  the  public.  It  was  also  adjudged,  that  appellants 
recover  of  appellee  Shults  their  costs  on  the  issue  as  to  the 
public  utility  of  the  proposed  highway,  and  that  appellee 
Shults  recover  of  appellants  his  costs  on  the  issue  as  to  his 
damages  by  reason  of  the  location  of  such  highway,  to  which 
latter  judgment  appellants  at  the  time  excepted.  Appellants' 
motion  for  judgment  for  all  their  costs  against  appellee  Shults^ 
and  their  motion  to  modify  the  judgment,  were  overruled  by 
the  court,  and  they  excepted  and  filed  their  bill  of  exceptions. 

A  number  of  errors  have  been  assigned  by  appellants  upon 
the  record  of  this  cause.  Without  setting  out  these  errors,, 
we  will  consider  and  decide  such  questions  as  seem  to  us 
to  be  fairly  presented  thereby,  and  to  be  properly  saved  in. 
the  record. 

In  their  brief  of  this  cause,  appellants'  counsel  very  earn- 
estly insist  that  the  judgments  below,  either  for  damages  or 
for  costs,  are  erroneous  and  can  not  be  sustained.  If  coun- 
sel are  right  in  their  position,  as  to  the  judgments  for  dam- 
ages, they  are  necessarily  right  as  to  the  judgment  for  costs^ 
because  if,  from  any  cause  shown  by  the  record,  appellees 
were  not  entitled  to  recover  their  damages,  caused  or  occa- 
sioned by  the  location  and  opening  of  the  proposed  highway^ 
the  legal  sequence  must  be,  we  think,  that  they  were  not  en- 
titled to  recover  their  costs.  The  converse  of  this  is  equally 
true,  that  is,  if  appellees'  judgments  for  the  recovery  of  their 
damages  are  free  from  error,  it  follows  of  necessity,  as  it 
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seems  to  us,  that  their  judgment  for  costs  is  also  free  from 
error. 

"Appellants  contend/'  say  their  counsel  in  argument,  "that 
the  trial  couit  had  no  authority  to  determine  and  fix  the  ap- 
pellees* damages,  on  account  of  the  location  of  the  highway, 
but  should  have  remanded  the  proceedings  to  the  commis- 
sioners, with  instructions  for  them  to  appoint  reviewers,  as 
the  law  provides,  to  assess  such  damages.  Proceedings  to 
€Stablish  highways  are  special  and  purely  statutory,  and  the 
statute  must  be  substantially  pursued.  When  the  law  pro- 
vides a  mode  for  ascertaining  damages  in  such  cases,  such 
mode  is  exclusive  of  all  other  remedies  or  proceedings." 

This  quotation  from  the  brief  of  appellants'  counsel  presents 
the  only  point  upon  which  a  reversal  of  the  judgment  below 
could  possibly  or  reasonably  be  asked  for,  and  the  only  argu- 
ment which  tends  even  remotely  to  sustain  the  point  so  pre- 
sented. We  are  of  opinion,  however,  that  the  point  in 
question  is  not  well  made  and  is  not  sustained  by  reason  or 
authority,  and  that  the  argument  of  counsel  in  support  of 
their  position,  as  applied  to  this  case,  is  unsound  and  in  con- 
flict with  our  decisions.  In  Schmied  v.  Keeney,  72  Ind.  309, 
it  was  held,  as  we  have  uniformly  held,  both  before  and  since, 
that  upon  an  appeal  from  an  order  of  the  county  board,  in  a 
proceeding  for  the  location  of  a  public  highway,  to  the  circuit 
court  of  the  county,  the  cause  must  be  tried  de  novo;  that  is, 
all  questions  in  issue  before  the  county  board,  on  such  ap- 
peal, must  be  tried  anew  in  the  circuit  court.  The  court 
there  said :  "  Where  a  remonstrance  is  filed  by  the  owner  of 
lands,  *  *  *  either  against  the  public  utility  of  the  pro- 
posed highway,  or  on  account  of  the  damages  he  will  sustain 
by  reason  of  the  *  *  *  establishment  of  such  highway, 
fiuch  remonstrance  constitutes  an  answer  to  the  petition,  and 
tenders  an  issue  which  must  be  examined  by  the  commis- 
sioners, and  must  be  tried  on  an  appeal  to  the  circuit  court. 
Where   such   land-owner   remonstrates  against  the   public 
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ntiHty  of  the  road,  and  also  on  account  of  the  damages^  two 
issues  are  presented  which  must  be  tried  in  the  circuit  court 
on  an  appeal  from  proceedings  to  establish  the  highway/' 

The  doctrine  thus  declared  is  supported  by  many  cases  in 
our  reports,  and  is  decisive,  we  think,  of  the  controlling 
questions  in  the  case  under  consideration,  adversely  to  the 
position  of  appellants'  counsel.  Goyner  v.  Boyd,  55  Ind.  166 ; 
Scraper  v.  Pipes,  59  Ind.  158;  Bowers  v.  Snyder,  66  Ind. 
340;  Grimwood  v.  Macke,  79  Ind.  100;  Fleming  v.  Highi, 
95  Ind.  78 ;   Washington  Ice  Oo.  v.  Lay,  103  Ind.  48. 

As  we  have  already  seen,  appellee  Shults  tendered,  by  his 
remonstrance,  two  isisues  for  determination  by  the  county 
board,  and,  upon  appeal,  by  the  circuit  court,  namely :  1.  As 
to  the  utility  of  the  proposed  highway ;  and,  2.  As  to  the 
amount  of  damages  he  would  sustain  by  the  location  and 
opening  of  such  highway.  The  record  of  this  suit  also 
shows  that,  while  appellants'  petition  was  yet  pending  be- 
fore the  county  board  and  undetermined,  appellee  Louise 
Fish  filed  her  remonstrance  against  such  highway  before 
the  county  board,  tendering  an  issue  as  to  the  damages  she 
would  sustain  by  the  location  and  opening  of  such  highway. 
All  these  issues  were  pending  in  the  cause  when  the  peti- 
tioners for  the  highway  appealed  from  the  action  of  the 
county'board  to  the  circuit  court  of  the  county.  There,  un- 
der our  statute,  the  appeal  stood  for  trial  as  an  original  cause. 
Section  6777,  R.  S.  1881.  There,  all  the  issues  in  the  cause, 
as  well  to  damages  as  to  the  utility  of  the  proposed  high- 
way, appear  to  have  been  submitted  to  the  jury  for  trial, 
without  any  objection  on  the  part  of  appellants  or  of  any 
one  else,  so  far  as  the  record  discloses.  There  was  no  motion 
for  a  new  trial,  and  the  evidence  is  not  in  the  record.  There 
was  no  error  in  the  submission  of  the  issues  as  to  appellees' 
damages  to  the  jury  for  trial. 

The  judgments  of  the  trial  court  for  costs,  upon  the  sev- 
eral issues  in  the  case,  conformed  strictly  to  the  requirements 
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of  section  594^  R.  S.  1881;  and^  of  course^  are  not  erroneous. 

Jamieson  v.  Board,  etc.,  56  Ind.  466. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 
FUed  AprU  22, 1886. 
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No.  12,489. 

Grissom  £T  al.  V.  Moore  et  al. 

Husband  and  Wife.—  Widow's  Iniet-eat  in  Property  Devoted  to  PartnenJiip 
Use. — Where  real  estate  has  been  devoted  bj  a  husband  to  the  use  of  a 
partnership  6i  which  he  is  a  memberi  the  wife^s  inchoate  interest  therein, 
in  the  absence  of  a  conveyance  in  which  she  joins,  is  not  affected,  but 
as  to  the  improvements  placed  thereon  for  partnership  purposes  she  is 
merely  entitled  to  take  as  any  other  heir. 

Same. — Contract, — Poirtnenkip, — Rights  of  Widow  and  Heirs, — Where,  in  pur- 
suance of  a  partnership  arrangement  to  engage  in  the  milling  business, 
one  contributes  a  lot  and  a  building  which  he  erects  thereon,  and  an* 
other  the  mill  machinery,  in  all  of  which  it  b  agreed  they  shall  be 
equal  owners,  and  the  former  subsequently  conveys  an  undivided  half 
interest  to  a  third  person,  but  dies  without  conveying  the  other  half  to 
his  partner  as  originally  agreed,  his  widow  takes  a  one-third  interest  in 
the  half  of  the  lot  not  conveyed,  but  no  interest  in  the  building  or  other 
improvements,  while  the  other  heirs  take  no  interest  in  either  lot  or  im- 
provements, in  such  case  the  improvements  as  to  the  widow,  a^id  both, 
lot  and  improvements  as  to  the  other  heirs,  being  treated  as  personal 
property  of  the  firm. 

Quieting  Title. — Equitable  Title. — Complaint. — Specific  BBrformance. — In  a 
suit  to  quiet  title  it  is  only  necessary  that  the  plaintiff  disclose  in  his 
complaint  whether  the  title  claimed  be  legal  or  equitable,  and  if  equit* 
able,  all  the  facts  which  go  to  maintain  it  may  be  set  out,  even  though 
they  show  a  right  in  the  plaintiff  to  a  specific  performance  of  an  agree- 
ment to  convey. 

Practice. — Postponement  to  Take  Deposition. — It  is  within  the  discretion  of 
the  trial  court  to  grant  a  postponement  to  enable  a  party  to  take  a  depo- 
sition. 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts,  (r.  Shirts  and  W.  R.  Fertig,  for  appellants. 
T.  J,  Kane  and  T.  P,  Davis,  for  appellees. 
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Mitchell,  J. — On  the  25th  day  of  January,  1865,  Isaac 
Grissom  was  the  owner  of  three  vacant  lots  in  the  town  of 
Cicero,  in  Hamilton  county.  He  entered  into  a  contract  with 
John  Martz,  whereby  it  was  agreed,  in  consideration  that 
Martz  would  move  the  machinery  of  a  certain  flouring-mill 
owned  by  him  into  a  mill  building  to  be  provided,  he,  Gris- 
som, would  erect  such  building  on  the  lots  owned  by  him  and 
convey  to  Martz  an  undivided  one-half  interest  in  the  lots 
and  building.  It  was  further  agreed  that  they  should  be 
thereafter  equal  owners  in  the  lots  and  mill,  and  become  part- 
ners in  the  milling  business,  using  the  lots  and  mill  in  their 
partnership  business. 

The  building  was  erected,  the  machinery  moved  into  it, 
and  the  partnership  business  entered  upon.  In  August,  1865, 
Grissom  sold  his  interest  in  the  partnership  property,  and  he 
and  his  wife  joined  in  the  conveyance  of  an  undivided  one- 
half  of  the  lots  to  Reitz,  who  became  a  partner  with  Martz 
in  the  business.  By  certain  mesne  conveyances  of  their  re- 
spective interests,  the  title  of  Reitz  and  Martz  in  the  property 
has  been  acquired  by  Moore  and  Stehman,  who  are  partners 
in  conducting  the  milling  business.  The  property  has  been 
in  the  possession  of  the  respective  owners,  and  has  been  used 
as  partnership  property  continuously  from  the  time  the  mill 
was  erected  and  equipped. 

Grissom  continued  to  live  in  the  vicinity,  and  knew  of  the 
several  transfers  of  the  property.  He  never  claimed  any  in- 
terest in  it  aft«r  his  conveyance  to  Reitz  in  1865. 

In  1875  Grissom  died  intestate,  without  having  conveyed 
to  Martz  as  he  had  agreed.  He  left  surviving  Margaret  Gris- 
som, his  widow,  who  was  his  wife  at  the  time  the  agreement 
was  made  with  Martz,  and  other  heirs  who  are  parties  to  this 
suit.  Moore  and  Stehman  brought  this  suit  against  the  widow 
and  heirs,  alleging  in  their  complaint  that  they  were  assert- 
ing an  unfounded  claim  to  an  interest  in  the  property.  They 
asked  to  have  their  title  quieted. 
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The  widow  and  heirs  filed  a  cross  complaint^  and  asked  to 
have  the  title  to  the  undivided  one-half  quieted  in  them. 

The  court  below,  having  specially  found  the  facts  substan- 
tially as  above  recited,  stated  as  a  conclusion  of  law  that  the 
plaintiffs  were  entitled  to  have  their  title  quieted  to  the  whole 
property  against  all  the  defendants. 

Out  of  the  facts  found  several  questions  arise :  First.  As 
to  the  rights  of  the  widow. 

The  husband  having  been  during  the  marriage  seized  in 
fee  simple  of  the  lots  mentioned,  and  the  wife  never  having 
joined  in  any  conveyance  of  the  undivided  one-half,  it  is  not 
perceived  how  her  rights  as  widow  have  been  defeated.  It 
is  beyond  question  that  the  interest  of  a  surviving  wife  in  the 
partnership  real  estate  owned  by  a  firm  of  which  her  deceased 
husband  was  a  member,  will  be  confined  to  what  may  re- 
main of  her  husband's  interest  after  the  final  adjustment  of 
the  affairs  of  the  partnership.  HvMon  v.  Neil,  41  Ind.  504, 
and  cases  cited ;  Cobble  v.  Tomlinson,  50  Ind.  560.  That 
principle  is,  however,  not  available  in  this  case.  The  lots 
were  the  individual  property  of  the  husband  prior  to  the 
agreement  with  Martz.  Being  thus  seized  of  the  property 
during  marriage,  he  could  not  defeat  the  inchoate  right  of 
his  wife  by  an  agreement  to  devote  it  to  the  purposes  of  a 
partnership,  nor  by  any  other  agreement  short  of  a  convey- 
ance in  which  she  should  join. 

Section  2491,  R.  S.  1881,  secures  to  the  wife,  at  the  death 
of  her  husband,  one-third  in  fee  simple  in  all  the  real  estate 
of  which  he  may  have  been  seized  during  the  marriage  and 
in  the  conveyance  of  which  she  may  not  have  joined  in  due 
form  of  law.  Section  2499  provides  that  "  No  act  or  con- 
veyance, performed  or  executed  by  the  husband  without  the 
assent  of  his  wife,  evidenced  by  her  acknowledgment  thereof 
in  the  manner  required  by  law,  *  *  *  ghall  prejudice  or 
extinguish  the  right  of  the  wife  to  her  third  of  his  lands,"  etc. 

The  inchoate  right  of  the  wife  attaches  as  an  incident  to 
the  seizin  of  the  husband  during  marriage.     It  can  not  be 
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divested  or  defeated  by  any  act  or  charge  of  the  husband^  nor 
otherwise,  except  in  the  manner  above  provided.  It  can  only 
be  barred  by  a  conveyance  in  which  she  joins,  or  by  some 
proceeding  to  which  all  estates  are  subject,  such  as  the  exer- 
cise of  the  power  of  eminent  domain,  and  the  like.  Her 
interest  in  lands  thus  owned  and  conveyed  by  the  husband, 
in  the  conveyance  of  which  she  has  not  joined,  becomes  con- 
summate on  his  death.  It  accrues  by  virtue  of  the  marital 
relation.  She  does  not  take  as  heir  in  lands  so  conveyed.  Rank 
V.  Hanruiy  6  Ind.  20;  Verry  v.  Robinson,  26  Ind.  14;  3Iay 
v.  Fletcher,  40  Ind.  575 ;  Brannon  v.  May,  42  Ind.  92 ; 
Bowen  v.  Preston,  48  Ind.  367 ;  i)e?Ty  v.  Derry,  74  Ind.  560; 
Hendrix  v.  MeBdh,  87  Ind.  287 ;  Mark  v.  Murphy,  76  Ind. 
534. 

It  is  clear,  therefore,  that  upon  the  death  of  her  husband 
Margaret  Grissom  became  entitled  to  one-third  in  fee  simple 
in  the  undivided  one-half  of  the  lots. 

The  question  still  remains,  did  she  take  any  interest  in  the 
improvements? 

Under  the  agreement  found  by  the  court  Grissom  con- 
tributed the  lots  and  the  building  to  the  joint  enterprise,  and 
Martz  the  mill  machinery.  The  several  contributions  were 
thus  brought  into  the  firm  as  stock,  or  firm  property.  Sub- 
stantially, it  became  the  capital  stock  of  the  firm,  and  as  re- 
spects the  partners,  and  those  claiming  through  them,  it  was 
impressed  with  the  character  of  partnership  property.  Roberts 
V.  McCarty,  9  Ind.  16 ;  Huston  v.  Ndl,  41  Ind.  504 ;  Claris 
Appeal,  72  Pa.  St.  142;  Hiscock  v.  Phdps,  49  N.  Y.  97; 
liindley  Partnership,  652,  and  notes. 

Improvements  made  even  on  lands  owned  by  one  partner, 
if  made  with  partnership  funds,  or  for  the  purposes  of  the 
partnership,  are  to  be  treated  as  the  personal  property  of  the 
firm.  Lane  v.  Tyler,  49  Maine,  252 ;  AveriU  v.  Loucks,  6 
Barb.  19.  That  each  partner  contributed  distinct  portions 
of  the  improvements,  did  not  make  it  different.  When  brought 
together  they  constituted  partnership  property  none  the  less. 
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As  we  have  already  seen,  the  inchoate  right  of  the  wife  in 
the  lots  was  not  subject  to  be  defeated  by  the  agreement  with 
Martz.  Her  interest  attached  by  virtue  of  the  seizin  of  her 
husband,  and  he  was  seized  before  the  agreement  was  made. 
It  was  not  so  with  respect  to  the  improvements.  These  be- 
came partnership  property  before  any  rights  of  the  wife  at- 
tached. Since  they  were  the  contributions  of  the  partners 
to  the  capital  of  the  firm,  they  became  partnership  assets,  the 
same  as  if  they  had  been  acquired  with  the  funds  of  the 
partnership,  and  are  to  be  treated  as  personal  property  be- 
longing to  the  firm.  In  the  improvements,  as  in  all  other 
personal  property  of  the  firm,  the  rights  of  the  widow  and 
heirs  are  subject  to  the  adjustment  of  all  claims  between  the 
partners,  and  attach  only  to  the  surplus  which  remains  when 
the  affairs  of  the  partnership  are  wound  up.  Matlock  v.  Mat- 
lock, 5  Ind.  403 ;  Huston  v.  Neil,  supra;  Gobble  v.  Tondiiisoriy 
50  Ind.  550 ;  Haas  v.  Shaw,  91  Ind.  384  (46  Am.  R.  607)  ; 
1  Scribner  Dower,  563. 

The  husband  having  sold  his  interest  in  the  property,  which,, 
as  we  have  seen,  became  personal  assets  of  the  jiartnership, 
he  had  at  the  time  of  his  death  no  estate  therein  which  th& 
law  cast  upon  his  heirs. 

As  to  the  lots  in  which  she  took  an  interest  by  virtue  of 
her  marital  rights,  as  purchaser,  the  widow  is  entitled  to  have 
her  title  quieted  as  of  the  date  of  her  husband's  death.  In 
all  such  property  as  she  must  have  taken  as  heir,  inasmuch 
as  her  husband  had  disposed  of  it  in  his  lifetime,  there  re- 
mained nothing  for  her  to  take.  Necessarily,  what  has  been 
said  of  the  rights  of  the  widow  as  heir,  disposes  of  the  case 
in  respect  to  all  others  who  claim  as  heirs.  Since,  under  the 
agreement  found  by  the  court,  both  the  lots  and  the  improve- 
ments made  thereon  became  impressed  with  the  character  of 
personal  property,  the  agreement  between  Grissom  and  Martz 
naving  been  so  far  performed  as  to  take  it  out  of  the  opera- 
tion of  the  statute,  and  because  the  ancestor  had  sold  his  in- 


NOVEMBER  TERM,  1885.  301 

Grissom  et  cU.  v,  Moore  et  at 

terest  in  the  property  in  his  lifetime,  nothing  remained  for 
the  heirs. 

Conceding,  that  as  against  the  heirs  of  Isaaic  Grissom,  a 
possible  right  existed  in  the  plaintiffs  to  enforce  special  per- 
formance of  the  agreement  made  by  the  ancestor  with  Martz, 
it  is  insisted  by  the  appellants  that  the  plaintiffs  could  not  pre- 
vail in  this  action  which  is  in  form  an  action  to  quiet  title. 
We  do  not  concur  in  this  view. 

In  the  second  paragraph  of  the  complaint,  the  plaintifis 
set  out  a  state  of  facts  which  gave  them  an  equitable  title  to 
the  land  in  controversy.  They  asked  to  have  it  quieted.  It 
was  not  necessary  that  they  should  have  stated  facts  which 
would  have  been  technically  sufficient  in  an  action  for  a  specific 
enforcement  of  the  agreement.  In  a  suit  to  quiet  title,  it  is 
only  necessary  that  the  plaintiff  disclose,  in  his  complaint, 
whether  the  title  claimed  is  legal  or  equitable.  If  an  equita- 
ble title  is  claimed,  all  the  facts  which  go  to  maintain  it  may 
be  shown.  Equity  treats  that  as  done  which  should  have 
been  done.  Smith  v.  Kyler,  74  Ind.  575;  Burt  v.  Bowles,  69 
Ind.  1 ;  Marot  v.  Germaniay  etc.,  Ass^n,  54  Ind.  37 ;  Rowe  v. 
BeckeU,  30  Ind.  154 ;  Broum  v.  Freed,  43  Ind.  253 ;  Groves 
V.  Mark^,  32  Ind.  319. 

Cross  errors  are  assigned  by  the  appellees,  which  invite  an 
examination  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  finding  of  the  court.  All  that  we  need  say  in  this  con- 
nection is,  there  was  evidence  which  supports  the  finding. 

There  was  no  abuse  of  the  discretion  of  the  court  in  grant- 
ing a  postponement  on  the  application  of  the  defendants  to 
re-take  the  deposition  of  Margaret  Grissom.  There  was  no 
error  in  admitting  her  deposition  in  evidence. 

As  to  Margaret  Grissom  the  judgment  is  reversed  with 
costs,  with  directions  to  the  court  below  to  state  conclusions 
of  law  in  her  favor  and  quiet  her  title,  consistent  with  the 
foregoing  opinion.  As  to  the  other  defendants  the  judgment 
is  affirmed. 

Filed  April  23,  1886. 
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No.  12,453. 

Sohn  v.  Cambern. 

Highway. — ObstntcHon. — Action  for  Injury, — OomplainL — A  complaint  by  a 
citisen  to  recover  for  an  injury  accruing  from  the  unlawful  obstructioa 
of  a  highway  must  show  a  special  injury,  or  the  action  cui  not  be  main- 
tained. 

Same. — Jnierferenee  with  Way  to  Market  Town. — Special  Ii^uiry. — The  inter- 
ference with  the  way  leading  to  a  market  town  is  not  such  a  special  in- 
jury as  will  entitle  an  individual  citizeu  to  maintain  a  private  action 
against  one  who  obstructs  a  public  highway. 

Pleading. —  When  Defect  in  Complaint  Cured  by  Special  Finding.'— Awign" 
ment  of  Error. — Supreme  Court, — Where  there  is  a  special  finding  affirma- 
tively showing  that  all  of  the  material  facts  were  established  by  the  evi- 
dence, the  omission  from  the  complaint  of  even  an  essential  averment 
is  not  available  for  the  reversal  of  the  judgment,  if  the  sufficiency  of 
the  complaint  is  questioned  for  the  first  time  by  an  assignment  of  error 
in  the  Supreme  Court. 

From  the  Rush  Circuit  Court. 

/.  A.  New  and  J.  W.  Jones,  for  appellant. 
B.  L.  Smith  and  W.  J,  Henley,  for  appellee. 

Elliott,  J. — The  appellant^s  contention  is  that  a  com- 
plaint by  a  citizen  to  recover  for  an  injury  accruing  from  the 
unlawful  obstruction  of  a  highway  must  show  a  special  in- 
jury, or  the  action  can  not  be  maintained.  We  have  no  doubt 
that  the  position  of  counsel  is  well  assumed.  Waltman  v. 
Rund,  94  Ind.  225;  McCbwan  v.  Whitesidea,  31  Ind.  235; 
Angell  Highways,  section  285.  But  in  this  case  the  assertion 
of  the  rule  stated  does  not  determine  the  controversy,  for  a 
further  question  remains,  and  that  is,  whether  the  appellant 
can  now  successfully  avail  himself  of  the  objection  urged 
against  the  complaint.  There  was  no  demurrer,  and  there 
was  a  special  finding  of  &cts  made  at  his  request,  and  we  are 
of  the  opinion  that  if  the  averment  which  the  complaint  lacks 
is  found  in  the  special  finding,  he  can  not  successfully 
attack  the  complaint  for  the  first  time  by  his  assignment  of 
errors.  We  do  not  hold  that  this  court  can  look  into  the  ev- 
idence to  decide  whether  the  lack  of  some  allegation  in  the 
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complaint  was  harmless^  bat  we  do  hold  that  where  there  is 
a  special  finding  fully  stating  all  facts  essential  to  a  recovery, 
the  defendant  can  not,  by  attacking  the  complaint  in  his 
assignment  of  errors  in  this  court,  secure  a  reversal.  Our 
statute  provides  that  "  no  objection  taken  by  demurrer,  and 
overruled,  shall  be  sufficient  to  reverse  the  judgment,  if  it 
appear  from  the  whole  record  that  the  merits  of  the  cause 
have  been  fairly  determined."  R.  S.  1881,  section  345.  If 
this  is  the  rule  where  an  objection  is  presented  by  demurrer, 
there  is  much  more  reason  for  the  application  of  the  prin- 
ciple on  which  it  rests  where  no  objection  is  made  until  after 
judgment. 

The  special  finding  is,  in  the  strictest  sense  of  the  term, 
part  of  the  record,  and  if  it  affirmatively  shows  that  the 
plaintiff^  proved  all  the  facts  essential  to  a  recovery,  it  is  evi- 
dent that  no  harm  was  done  the  defendant  in  trying  the 
cause  upon  a  defective  complaint.  If  the  complaint  had  been 
good,  it  would  have  imposed  upon  the  plaintiff  no  greater 
burden  than  that  of  proving  all  the  facts  essential  to  the  ex- 
istence of  the  cause  of  action,  and  where  it  appears  from  the 
special  finding  that  all  such  facts  were  proved,  it  must  be  held 
that  the  record  shows  that  the  merits  of  the  case  were  fairly 
determined.  This  conclusion  is  in  harmony  with  the  princi- 
ple, established  by  a  long  line  of  decisions,  that  where  the 
face  of  the  record  shows  that  the  merits  of  the  controversy 
were  tried,  and  that  the  ultimate  judgment  was  right,  no  in- 
termediate error  will  be  sufficient  ground  for  a  reversal. 
Keegan  v.  Carpenter j  47  Ind.  597 ;  City  of  Aurora  v.  Bit-' 
ner,  lOO  Ind.  396,  and  cases  cited  ;  Buskirk  Pr.  284. 

The  final  judgment  in  the  case  is  that  which  adjudicates 
the  rights  of  the  parties,  and  if  that  judgment  is  shown  by 
the  face  of  the  record  to  be  correct,  intermediate  errors  can 
not  be  deemed  to  prejudice  the  substantial  rights  of  the  ap- 
pellant. Humphries  v.  Davis,  100  Ind.  369.  Our  statute  ex- 
pressly provides  that  no  judgment  shall  be  reversed  except 
where  injury  has  been  done  to  the  substantial  rights  of  the 
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parties^  and  if  the  final  judgment  rests  on  facts  affording  it  an 
ample  support^  no  injury  can  possibly  be  done  an  appellant, 
although  he  may  have  been  put  to  trial  upon  a  defective  com- 
plaint. Where  there  is  a  special  finding  in  the  record,  fully 
stating  all  the  facts  essential  to  the  existence  of  the  cause  of 
action  of  the  class  attempted  to  be  set  forth  in  the  complaint, 
>  an  attack  upon  the  complaint  by  the  assignment  of  errors 
can  not  prevail,  for  in  such  a  case  the  face  of  the  record 
shows  that  the  merits  of  the  case  were  fairly  determined. 
The  special  finding  is  as  much  a  part  of  the  record  as  the 
complaint,  and  if  that  affirmatively  shows  that  all  of  the  ma- 
terial facts  were  established,  the  court  can  not  say  that  the 
record  discloses  substantial  error,  and  it  is  only  where  the 
record  does  show  a  substantial  error,  that  a  judgment  can  be 
reversed. 

The  investigation,  therefore,  does  not  end  with  an  exami- 
nation of  the  complaint,  for  we  must  ascertain  whether  the 
facts  stated  in  the  special  finding  are  such  as  supply  full  sup- 
port to  the  final  judgment,  and  to  that  we  now  direct  our  at- 
tention. 

The  utmost  that  can  be  said  of  the  facts  stated  in  the  spe- 
cial finding  is,  that  they  show  that  the  appellee's  route  to  her 
market  town  is  interfered  with  by  the  obstruction  placed  in 
the  highway,  and  this  is  not  sufficient  to  entitle  her  to  main- 
tain this  action.  The  interference  with  the  way  leading  to 
a  market  town  is  not  such  a  special  injury  as  will  entitle  an 
individual  citizen  to  maintain  a  private  action  against  one 
who  obstructs  a  public  highway.  Powell  v.  Bungerj  91  Ind. 
64;  Stetson  v.  FaxsoUy  19  Pick.  147,  161. 

It  is  true  that  the  special  finding  states  in  general  terms 
that  the  appellee  has  suffered  special  injury,  but  this  is  a  mere 
statement  of  a  legal  conclusion,  and  is  not  the  statement  of 
a  fact.  Special  findings,  like  special  verdicts,  must  state  facts, 
and  not  simply  conclusions  of  law.  Pittsburgh,  etc.,  /?.  R. 
Co.  V.  Spencer,  98  Ind.  186 ;  Oity  of  Indianapolis  v.  Kings- 
bury, 101  Ind.  200,  see  p.  222  (51  Am.  R.  749) ;  Pittsburgh, 
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etc,  R.  W,  Co.  V.  Adams,  105  Ind.  161 ;  Louisville,  etc,  R. 
W.  Go.  V.  Batch,  105  Ind.  93. 

We  think  justice  will  best  be  done  by  reversing  the  judg- 
ment, with  instructions  to  award  a  venire  de  novo,  and  it  is 
accordingly  ordered  that  the  judgment  be  reversed,  with  in- 
structions to  award  a  venire  de  novo. 

Filed  May  15, 1886. 
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No.  12,626. 

Glantz  v.  The  City  of  South  Bend. 

J  Special  Verdict. —  WhcU  FaeU  to  be  Found. — Leaving  Issue  Und^ermined. — 

I  Venire  De  Novo. — Under  the  statute,  R.  S.  1881,  sections  545,  546,  only 
the  facts  which  are  proved  on  the  trial  of  a  cause  are  to  be  found  in  the 
special  verdict ;  and  if  the  facts  found  leave  some  issues  in  the  case  un- 
determined, those  issues  must  be  regarded  as  not  proved  by  the  party 
having  the  burden  of  proof;  and  in  such  case  the  special  verdict  is  not 
objectionable  because  it  does  not  pass  upon  all  the  issues,  and  affords  no 
sufficient  cause  for  a  venire  de  novo. 

Same. — Evidence. — In  determining  whether  there  was  error  in  overruling  a 
motion  for  a  ventre  de  novo^  the  Supreme  Court  can  not  look  to  the  ev- 
idence. 

dry.— -fiiErcete,  Sidewalks  and  Orositings. — Liability  for  Failing  to  Keep  in  Safe 
Condition. — Negligence. — It  is  the  duty  of  an  incorporated  city  to  keep 
all  its  streets,  sidewalks  and  crossings  in  a  reasonably  safe  condition  and 
free  from  unnecessary  and  dangerous  obstructions,  so  as  not  to  endanger 
the  persons  of  those  lawfully  using  the  same,  and  it  is  liable  for  negli- 
gently suffering  them  to  become  and  remain  unsafe,  to  any  one  injured 
thereby. 

6a  ME. — Street  Crossing. — Notioe  of  Obsiruetion. — A  street  crossing,  consisting 
of  plank  raised  from  two  to  two  and  one-half  inches  in  height  above 
the  level  of  a  sidewalk,  is  a  dangerous  obstruction,  and  where  the  city 
negligently  suffers  such  an  obstruction  to  remain  in  one  of  its  pub- 
lic sidewalks  and  street  crossings,  for  an  unnecessary  period  of  time,  it 
is  liable  to  one  who  is  injured  while  passing  over  the  sidewalk  and  cross- 
ing, without  notice  or  knowledge  of  the  obstruction. 
FlLLiOTr,  J.,  dissents. 

From  the  St.  Joseph  Circuit  Court. 
Vol.  106.— 20 


iS6 

2L 

^ 

tSS- 

S06 

138 

126 

tS8 

653 

106 

306 

140 

678 

141 

381 

142 

i!^ 

143 

428] 

106  305 

151  50 

106  ao5 

160  618 

160  500 


306  SUPREME  COURT  OF  INDIANA, 

» 

Glantz  V.  The  City  of  South  Bend. 

A.  J.  Egbert  and  T.  E.  Howard,  for  appellant. 
/.  Hagerty  and  L.  Hvhbardy  for  appellee. 

HowK,  J. — This  was  a  suit  by  appellant,  Mary  Glantz, 
against  appellee  to  recover  damages  for  personal  injuries  re- 
ceived by  her  while  travelling  on  Washington  street  within 
such  city,  and  using  all  due  care;  which  street  appellee  was 
bound  to  keep  in  repair,  but  had  negligently  suffered  the 
same  to  be  out  of  repair. 

Appellee  answered  by  a  general  denial  of  appellant's  com- 
plaint. The  issues  joined  were  tried  by  a  jury,  and,  at  ap- 
poUee's  request,  the  jury  returned  into  court  their  special 
verdict,  on  all  the  issues  in  the  cause,  as  follows: 

"  We,  the  jury,  find  that,  on  April  5th,  1885,  at  7  o'clock 
p.  M.,  the  plaintiff  was  walking  on  the  north  side  of  Wash- 
ington street,  in  the  city  of  South  Bend,  on  the  sidewalk. 
At  the  crossing  of  LaPorte  avenue  and  Washington  street 
were  planks,  five  in  number,  one  foot  wide  and  two  inches 
thick,  laid  flat  and  side  by  side,  to  cross  LaPorte  avenue. 
West  of  this  cross-walk,  was  a  cement  walk  for  three  hun- 
dred feet.  From  the  cement  walk,  to  pass  upon  the  plank 
crossing  of  LaPorte  avenue,  was  a  rise  of  two  inches  on  the 
north  side,  two  and  one-quarter  inches  in  the  center,  and  two 
and  one-half  inches  on  the  south  side  of  such  cross-walk. 
As  the  plaintiff,  Mary  Glantz,  was  walking  east,  it  being  dark, 
she  stumbled  on  the  end  of  the  plank  cross-walk  and  fell. 
The  plank  were  in  good  order,  and  firm  in  place.  They 
were  not  levelled  at  the  ends  but  cut  square  off.  She  was 
bruised  by  the  fall  on  the  forehead,  nose  and  knees,  and  her 
back  was  sprained.  She  was  confined  to  her  bed  by  her  in- 
juries for  four  weeks.  She  was  then  discharged  by  her  phy- 
sician. She  had  then  recovered  in  all  respects,  except  that 
she  still  was  weak  in  the  back,  from  which  she  has  not  yet 
fully  recovered.  We  find  that  she  has  incurred  liability  to 
her  physician  and  nurse  for  $30;  that  she  has  suffered  loss  of 
time  in  the  sum  of  $45,  and  that  she  suffered  pain  and  in- 
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convenience  to  her  injury  in  the  further  sum  of  $25.  We 
find  that  this  inequality  of  levels  between  the  cement  walk 
and  plank  cross-walk,  has  existed  since  the  fall  of  1884.'^ 

Appellant's  motion  for  a  venire  de  novo  having  been  over- 
ruled, the  court  adjudged  that  she  take  nothing  by  her  suit, 
and  that  appellee  recover  of  her  its  costs.  Her  motion  for  a 
new  trial  having  been  ovisrruled  by  the  court,  she  has  ap- 
pealed fix)m  the  judgment  below  to  this  court. 

Errors  are  assigned  here  by  appellant,  which  call  in  ques- 
tion the  overruling  (1)  of  her  motion  for  a  venire  de  novo, 
and  (2)  of  her  motion  for  a  new  trial. 

1.  It  is  earnestly  insisted,  on  behalf  of  the  appellant,  that 
her  motion  for  a  venire  de  novo  ought  to  have  been  granted. 
This  claim  is  founded  upon  the  theory  that  the  special  ver- 
dict of  the  jury  is  so  ill  or  defective  that  no  valid  judgment 
can  be  rendered  thereoYi  in  favor  of  either  party.  "A  spe- 
cial verdict  is  that  by  which  the  jury  find  the  facts  only, 
leaving  judgment  thereon  to  the  court."  Section  545,  R. 
8.  1881.  In  section  546,  R.  S.  1881,  in  relation  to  special 
verdicts,  it  is  further  provided  as  follows :  "  In  all  actions, 
the  jury,  unless  otherwise  directed  by  the  court,  may,  in  their 
discretion,  render  a  general  or  special  verdict ;  but  the  court 
shall,  at  the  request  of  either  party,  direct  them  to  give  a 
special  verdict  in  writing  upon  all  or  any  of  the  issues."  These 
provisions  of  the  code  of  1881  are  substantially  re-enactments 
of  similar  provisions  of  sections  335  and  336,  of  the  civil 
code  of  1852;  so  that  it  may  be  said  they  have  constituted  a 
part  of  our  code  of  civil  practice  for  nearly  thirty-three 
years.  Under  these  provisions  of  the  civil  code,  it  was 
formerly  held  by  this  court,  as  late  at  least  as  its  November 
term,  1876,  that  a  special  verdict  must  be  certain  and  re- 
sponsive as  to  all  the  material  issues  of  the  cause,  a  positive 
finding  either  affirming  or  denying  each  material  allegation 
of  the  pleadings  therein ;  otherwise  such  verdict  should  be 
set  aside  and  a  venire  de  novo  granted,  on  motion  therefor. 
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Boaseker  v.  OrameTy  1 8  Ind.  44 ;  Jenkina  v.  Parkhillj  25  Ind. 
473 ;  Hou8worih  v.  Bloomhuff,  54  Ind.  487. 

In  Graham  v.  State,  ex  rel.,  66  Ind.  386,  the  court  at  its 
May  term,  1879,  modified  the  doctrine  of  its  prior  decisions 
and  held  substantially  that  under  the  provisions,  above  quoted, 
of  our  civil  code,  only  the  facts  which  are  proved  upon  the 
trial  of  a  cause  are  to  be  found  in  the  special  verdict;  and 
if  the  facts  found  leave  some  issues  in  the  case  undetermined, 
those  issues  must  be  regarded  as  not  proved  by  the  party 
having  the  burden  of  proof;  and  in  such  case,  the  special 
verdict  is  not  objectionable  because  it  does  not  pass  upon  all 
of  the  issues,  and  affords  no  sufficient  cause  for  a  venire  di 
novo.  The  doctrine  of  the  case  last  cited  has  since  been  ap- 
proved and  followed  by  this  court  in  all  similar  cases.  Ex 
parte  Walla,  73  Ind.  95;  Stumph  v.  Bauer,  76  Ind.  157; 
Nitche  V.  Earle,  88  Ind.  375 ;  Knox  v.  Trafalet,  94  Ind.  346 ; 
Travellera  Ina.  Co.  v.  Patten,  98  Ind.  209 ;  Quick  v.  Bren- 
ner,  101  Ind.  230. 

Approving  and  following,  as  we  think  we  must,  the  more 
recent  rule  of  practice  in  relation  to  special  verdicts,  we  must 
hold  in  the  case  under  consideration,  that  the  trial  court  did 
not  err  in  overruling  appellant's  motion  for  a  venire  de  novo. 
For  here,  the  only  material  fact  in  issue,  upon  which  the 
jury  failed  to  find  in  their  special  verdict,  was  the  fact  al- 
leged by  appellant,  and  denied  by  appellee,  that  the  former 
was  "using  all  due  care/'  at  the  time  she  received  the  per- 
sonal injuries  of  which  she  complains.  The  burden  was  on 
her  to  establish  this  fact  by  a  fair  preponderance  of  the  evi- 
dence, and  as  the  special  verdict  is  entirely  silent  as  to  this 
fact,  in  the  absence  of  the  evidence,  we  would  be  bound  to 
conclude  that  she  had  failed  to  prove  such  fact.  In  deter- 
mining whether  or  not  it  was  error  to  overrule  the  motion 
for  a  venire  de  novo,  we  can  not  look  to  the  evidence  where 
it  IS  in  the  record ;  but  the  question  must  be  decided  by  and 
upon  the  verdict  itself.  Thus  considering  the  special  ver- 
dict in  the  case  at  bar,  in  the  light  of  our  decision  last 
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above  cited,  we  must  hold  that  appellant's  motion  for  a  venire 
de  novo  was  correctly  overruled. 

2.  Did  the  trial  court  err  in  overruling  the  appellant's  mo- 
tion for  a  new  trial  ?  The  evidence  is  properly  in  the  record, 
and  from  this  evidence  it  is  certain,  we  think,  that  the  failure 
of  the  jury  to  find  that  appellant,  at  the  time  she  stumbled 
and  fell,  was  then  and  there  "  using  all  due  care,"  can  be  at- 
tributed only  to  the  oversight  or  mistake  of  the  draftsman 
of  the  special  verdict,  and  not  to  any  failure  of  proof.  Ap- 
pellee was  an  incorporated  city,  under  the  general  laws  of 
this  State  for  the  incorporation  of  cities,  and  as  such  had  the 
exclusive  control  of  all  streets,  sidewalks  and  crossings  within 
its  corjwrate  limits.  It  was  the  duty  of  appellee  to  keep  all 
its  streets,  sidewalks  and  crossings,  in  a  reasonably  safe  con- 
dition and  free  from  unnecessary  and  dangerous  obstructions, 
so  as  not  to  endanger  the  persons  of  those  lawfully  using  the 
same,  and  it  was  liable  under  the  law  for  negligently  suffer- 
ing them  to  become  and  remain  unsafe,  to  any  one  injured 
thereby.  This  is  the  law,  as  declared  in  our  decisions.  Higert 
v.  City  of  Greencastley  43  Ind.  674 ;  Grrove  v.  Oity  of  Fort 
Wayne,  45  Ind.  429  (15  Am.  R.  262)  ;  City  of  Logansport  v. 
Dick,  70  Ind.  65  (36  Am.  R.  166)  ;  City  of  Lafayette  v.  Lar- 
son, 73  Ind.  367  ;  City  of  Delphi  v.  Lowery,  74  Ind.  520  (39 
Am.  R.  98)  ;  City  of  Huntington  v.  Breen,  77  Ind.  29 ;  Mur- 
phy V.  City  of  Indianapolis,  83  Ind.  76 ;  City  of  Aurora  v. 
Bitner,  100  Ind.  396. 

In  the  case  in  hand  it  was  alleged,  proved  and  found  that 
appellee  had  negligently  suffered  a  dangerous  obstruction  to 
be  and  remain  in  one  of  its  public  sidewalks  and  street  cross- 
ings for  an  unnecessary  and  inexcusable  period  of  time.  The 
fact  that  this  obstruction  was  only  from  two  to  two  and  one- 
half  inches  in  height,  above  the  level  of  the  sidewalk,  ren- 
dered it  none  the  less  dangerous  to  one  who  passed  over  the 
sidewalk  and  crosi:?ing,  without  notice  or  knowledge  of  such 
obstruction,  especially  in  the  night  time.  Appellant  was  an 
old  resident  of  South  Bend ;  but  the  uncontradicted  evidence 
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showed  that  she  had  never  walked  over  that  sidewalk  and 
crossings  and  had  no  knowledge  of  the  obstruction  therein 
prior  to  the  time  she  unwittingly  stumbled  over  such  obstruc- 
tion, and  received  the  injuries  complained  of.  She  had  the 
right  to  walk  over  that  sidewalk  and  crossing  at  the  time  she 
did,  and  was  free  from  &ult  in  so  doing.  From  what  we 
have  said  it  clearly  follows,  as  it  seems  to  us,  that  the  trial 
court  erred  in  overruling  appellant's  motion  for  a  new  trial. 
The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded for  a  new  trial. 

Elliott,  J.,  dissents. 
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Lammott  v.  Ewebs. 

Watebooubse.  —  Grant  cf  Water  Bightt, — Dam.  —  EatemenL  —  Whei*  one 
while  owning  an  entire  estate  convejB  a  part,  upon  which  is  a  mill, 
**  together  with  the  dam  across  the  river  and  all  the  water  rights  and 
privileges  thereunto  belonging  or  appertaining,"  subsequent  purchasers 
of  the  servient  estate,  and  their  grantees,  take  it  subject  to  the  right  of 
the  grantee  of  the  mill  property,  and  those  claiming  through  him,  to 
maintain  such  a  dam  as  will  raise  the  water  to  the  same  effective  height 
to  which  it  was  usually  and  ordinarily  raised  before  the  grant. 

Same. —  Die  <^  Flask- Boards  by  Qrantcr. — To  What  Height  OranUemay  Main- 
tain  Dam, — Where  the  owner  of  an  entire  estate,  prior  to  the  grant  of 
mill  property  and  water  rights,  uses  flash-boards  on  the  dam  whenever 
they  are  deemed  necessary  to  provide  an  efficient  head  of  water  at  a 
certain  height,  it  becomes  a  right  appurtenant  to  such  property,  and 
the  grantee  thereof,  and  those  claiming  through  him,  may,  as  against 
the  grantor  or  those  claiming  the  servient  estate  through  him,  maintain 
such  head  at  the  same  height  by  a  permanent  dam  or  other  efficient 
means,  no  injury  being  done. 

Same. — Extension  Over  New  ChanTieL — Where,  in  such  case,  an  artificial 
channel  has  been  washed  out  around  one  end  of  the  dam,  the  latter  may 
be  extended  over  and  across  it,  if  the  extension  tends  to  the  better 
security  of  the  dam,  and  does  no  injury. 

From  the  Wayne  Circuit  Court. 
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H.  C.  Fox  and  /.  H.  Kibbey,  for  appellant. 
C.  H.  Burchenal  and  J.  L.  RupCy  for  appellee. 

Mitchell,  J. — This  action  was  brought  by  Lammott 
against  Ewers  to  compel  the  partial  abatement  of  a  mill  dam, 
erected  by  the  latter  across  White  Water  river,  in  Wayne 
county.  A  further  object  of  the  suit  was  to  enjoin  the  de- 
fendant from  making  a  proposed  extension  of  the  dam  east- 
wardly,  across  an  artificial  channel  which  had  been  washed 
around  the  east  abutment.  In  addition  damages  were  claimed 
for  flowing  the  plaintiff's  lands  by  means  of  the  dam  erected 
by  the  defendant,  and  for  causing  the  artificial  channel  above 
mentioned  to  be  washed  through  his  soil. 

The  defendant  sought  to  justify  under  a  grant  of  certain 
water  privileges,  contained  in  a  deed  from  a  remote  grantor, 
through  whom  both  the  plaintiff  and  defendant  claimed  title 
to  the  respective  'properties  which  were  the  subjects  of  liti- 
gation. 

It  was  conceded  that  on  and  prior  to  the  year  1847,  one 
Jacob  Sinks  owned  all  the  land  involved,  as  well  that  now 
owned  by  the  plaintiff  as  that  upon  which  the  dam  and  mill 
belonging  to  the  defendant  are  situate.  While  so  owning  the 
lands  he  built  a  mill  upon  the  site  now  occupied  by  the  de- 
fendant's mill,  and  raised  a  dam  near  the  place  where  the 
defendant  afterwards  erected  the  structure  which  occasioned 
the  present  dispute.  Subsequently  Sinks  conveyed  the  mill 
and  dam  erected  by  him,  together  with  the  lands  now  owned 
by  the  plaintiff,  to  Levin  Warren. 

In  1865,  while  owning  the  whole,  Warren  conveyed  by 
deed  of  general  warranty  to  one  Petty,  an  irregularly  shaped 
tract  of  land,  described  by  metes  and  bounds,  containing  four 
acres  and  a  fraction.  With  the  land  there  was  also  granted 
such  further  rights  as  are  embraced  in  the  following  stipula- 
tion written  in  the  deed,  viz. :  "  Together  with  the  dam  across 
the  river,  and  all  the  water  rights  and  privileges  thereunto 
belonging  or  appertaining,  and  the  race  supplying  said  mi^^ 
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with  water  from  said  dam,  with  the  privilege  of  entering  upon 
the  land  along  said  race  for  repairing  the  same  and  obtaining 
soil  and  gravel  at  the  most  convenient  place  along  and  in  the 
river  for  repairing  said  dam." 

The  plaintiff  derived  his  title  to  the  lands  alleged  to  have 
been  injured^  by  mesne  conveyances  subsequentl}h^ade  from 
Warren. 

The  theory  of  the  defendant  below  was,  that  as  Sinks,  while 
the  owner  of  the  whole  estate,  had  built  a  mill,  and  erected 
and  maintained  a  dam,  in  a  manner  to  create  and  afford  certain 
water  privileges,  and  that  as  Warren  had  acquired  the  whole 
estate,  and  had  continued  to  maintain  a  dam,  and  use  the  water 
rights  and  privileges  thus  created  and  enjoyed  by  Sinks,  in 
the  manner  hereinafter  described,  for  a  long  period  of 
time,  prior  to  the  conveyance  to  Petty,  the  grant  of  the  dam 
and  water  rights  and  privileges  contained  in  that  deed  sub- 
jected the  remaining  lands  owned  by  Warren,  and  since  ac- 
quired by  the  plaintiff,  to  a  continuing  burden,  the  extent  and 
measure  of  which  was  limited  only  by  the  extent  of  the  pre- 
vious use. 

On  the  other  hand,  the  plaintiff's  claim  was  that  the  basis 
of  the  defendant's  right  rested  upon  prescription  or  adverse 
user,  and  that  the  extent  of  his  right  was  to  maintain  the 
dam  in  the  physical  condition  it  was  actually  and  visibly  in 
at  the  time  the  conveyance  was  made  from  Warren  to  Petty, 
or,  at  most,  that  the  right  granted  was  to  enjoy  the  privilege 
in  precisely  the  same  manner  that  it  had  previously  been  used. 
In  short,  that  the  words,  "  together  with  the  dam  acix)ss  the 
river,  and  all  the  water  rights  and  privileges  thereunto  be- 
longing and  appertaining,"  operated  only  to  convey  the  dam 
as  it  existed  when  the  deed  was  made. 

At  the  trial  the  evidence  was  mainly  directed  to  two  points: 

1.   The  height  and  extent  of  the  dam,  and  the  manner  in 

which  it  set  the  water  back,  at  and  prior  to  the  conveyance 

from  Warren  to  Petty,  in  1865-     2.  The  height  at  which  the 

:n  had  been  maintained,  its  location  and  extent,  and  the 
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mauner  in  which  it  affected  the  stream  above  from  the  time 
it  was  first  built  until  the  commencement  of  the  suit. 

The  cause  was  tried  as  d  chancery  case,  a  jury  having  been 
called,  by  agreement,  to  find  certain  facts,  in  answer  to  inter- 
rogatories to  be  prepared  and  submitted  to  them  by  the  court, 
upon  which  findings  of  the  jury,  with  such  others  as  the 
court  should  deem  it  proper  to  make,  it  was  agreed,  judgment 
should  be  rendered  according  to  law. 

The  facts  specially  found  by  the  jury  and  those  which  were 
undisputed  were :  That  the  lands  were  owned  by  the  parties, 
and  their  respective  rights  had  been  acquired,  substantially 
as  hereinbefore  stated ;  that  Sinks  and  Warren  successively 
for  a  period  of  twenty-four  years,  prior  to  the  conveyance  by 
Warren  to  Petty,  maintained  a  dam  across  White  Water  river, 
at  or  about  the  point  occupied  by  the  defendant's  dam.  The 
height  of  the  dam  proper,  as  usually  and  ordinarily  main- 
tained prior  to  1865,  was  four  feet  and  ten  inches.  In  addi- 
tion to  a  permanent  frame  dam  of  the  height  above  mentioned, 
flash-boards  eight  inches  in  height  were  maintained  on  the 
top  of  the  structure  whenever  it  was  desirable  to  do  so. 
These  were  held  in  place  by  means  of  strong  iron  staples 
which  were  driven  into  the  breast  of  the  dam  and  into  which 
standards  were  adjusted  for  the  support  of  the  flash-boards. 
•They  were  put  on  and  readjusted  whenever  needed  to  supply 
a  full  head  of  water,  and  were  maintained  in  place,  except  as 
they  were  carried  away  by  drift  and  floods.  Such  as  were  so 
carried  off  were  replaced  when  the  water  subsided,  so  as  to 
require  their  restoration  in  order  to  supply  the  required  head 
of  water.  The  dam  proper,  with  the  flash-boards  thus  men- 
tioned, was  five  feet  six  inches  in  height.  In  1881,  having 
previously  acquired  the  mill  and  appurtenances,  and  the  old 
structure  having  been  partially  carried  out,  the  defendant  re- 
built the  dam  permanently,  to  the  height  of  five  feet  and  six 
inches.  The  new  structure  raised  the  water  at  the  dam  and 
in  the  stream  which  flowed  through  plaintiff's  land,  eight 
inches  higher  than  it  was  accustomed  to  stand  as  the  dam 
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was  usually  and  ordinarily  maintained  by  Warren.  During 
floods,  or  periods  of  high  water,  the  new  dam  caused  a  greater 
overflow  of  plaintifi^'s  land  than*  the  old  one  did.  At  all 
ordinary  stages  of  the  river,  the  new  structure  caused  no 
greater  injury  to,  or  flow  of  water,  upon  the  plaintifi^'s  land, 
than  was  caused  by  the  old  one.  Since  the  dam  was  recon- 
structed, during  a  prevailing  freshet  a  new  channel  was  cut 
through  plaintiff's  land  at  the  east  end  of  a  levee  which  has 
been  maintained  from  the  first,  at  a  height  corresponding 
with  the  height  of  the,  dam.  This  was  caused  by  the  new 
structure  having  been  raised  to  a  greater  permanent  height 
than  the  old  dam  formerly  was.  The  damage  resulting  to 
the  plaintiff's  land  by  the  cutting  of  this  new  channel  was 
found  to  be  $26.  It  is  expressly  found  that  in  all  other  re- 
spects, the  erection  of  the  new  dam  has  occasioned  the  plain- 
tiff no  other  or  different  damage  than  he  would  have  sus- 
tained if  the  dam  had  been  maintained  as  it  was  prior  to  the 
conveyance  from  Warren  to  Petty.  It  is  further  found  that 
the  dam  can  not  be  extended  across  the  new  channel  at  any 
other  place  than  that  proposed  by  the  defendant,  with  greater 
security  to  the  defendant,  or  less  damage  to  the  plaintiff,  and 
that  the  proposed  extension  will  not  cause  any  more  damage 
to  plaintiff's  land  than  if  the  dam  and  levee  should  be  con- 
structed in  the  precise  manner  in  which  they  were  maintained 
prior  to  1865. 

Upon  the  facts  thus  found  by  the  jury,  which,  with  the 
facts  admitted  or  not  seriously  in  dispute,  were  substantially 
all  the  facts  material  in  the  case,  judgment  was  rendered  in 
favor  of  the  plaintiff  for  $25  for  his  damages.  With  respect 
to  the  abatement  of  the  dam  prayed  for,  and  in  regard  to 
preventing  the  extension  proposed,  the  judgment  was  for  the 
defendant.  ^ 

The  only  question  presented  by  the  errors,  assigned  is, 
taking  the  undisputed  facts  as  true,  and  assuming  that  the 
evidence  tends  to  support  the  facts  as  found  by  the  jury,  was 
the  judgment  of  the  court  below  according  to  the  law  of  the 
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case?  This  will  depend  upon  the  effect  attributable  to  the 
deed  from  Warren  to  Petty,  both  as  respects  the  lands  with 
the  water  rights  and  privileges  therein  granted,  as  also  the 
lands  with  the  easements  and  burdens  thereon  imposed,  which 
were  retained  by  the  grantor.  Whatever  rights  Petty  might 
have  asserted  against  Warren,  after  the  deed  was  made,  the 
defendant  may  now  assert  against  the  plaintiff,  a  remote 
grantee  of  Warren.  This  result  flows  from  the  fact  that 
Warren,  the  common  grantor,  while  owning  the  whole  estate, 
subjected  that  to  which  the  appellant  has  succeeded,  to  a 
burden  in  favor  of  that  which  by  a  prior  conveyance  has 
come  to  the  appellee. 

Since  the  grant  of  a  right  carries  with  it  of  necessity  all 
the  incidents  and  privileges  connected  with  the  right  granted, 
which  are  necessary  to  its  enjoyment,  the  grantees  of  War- 
ren, near  and  remote,  acquired  as  against  him^  and  all  who 
stand  in  his  place,  the  right  to  maintain  a  dam  of  the  effi- 
cient height  to  hold  back  water,  so  as  to  produce  a  head  or 
power  equal  to  that  which  was  rightfully  appurtenant  to  the 
mill  at  the  time  of  the  conveyance  referred  to.  It  is  of  no 
consequence  whether  the  head  customarily  maintained  was 
by  one  method  or  the  other.  The  right  granted  was  the 
efficient  head  or  water  power  which  had  become  appurtenant 
to  the  mill.  The  grant  related  to  the  thing,  and  not  to  the 
means  by  which  it  was  produced. 

The  doctrine  is  too  familiar  to  justify  elaboration,  that 
when  the  owner  of  an  estate,  during  such  ownership,  has  by 
artificial  arrangements  made  one  part  subservient  to  the  other, 
thus  enhancing  the  value  of  one  by  burdening  the  other,  the 
conveyance  of  that,  the  value  of  which  is  thus  enhanced,  will 
carry  the  right  to  an  easement  in  the  other,  to  the  extent  nec- 
essary to  the  enjoyment  of  that  granted,  in  the  same  condi- 
tion in  which  it  was  enjoyed  before.  John  Hancock  Mut, 
L.  Ins.  Co.  V.  Patterson,  103  Ind.  582  (53  Am.  R.  550).  Pet- 
ty's  grantor  had,  by  the  previous  use,  imposed  a  burden  on 
one  part  of  his  estate  in  fevor  of  the  other.     The  right  to 
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continue  this  burden  was  one  which  he  had  the  power  to 
grant.  It  passed  with  his  grant  of  the  mill  and  the  water 
rights  appurtenant  to  it.  Green  v.  Collins,  86  N.  Y.  246  (40 
Am.  R.  531). 

As  applicable  to  water  rights^  in  a  case  where  such  rights 
are  granted  without  being  otherwise  specifically  defined,  since 
they  arc  in  a  measure  at  least  incorporeal  and  invisible,  they  are 
measured  and  limited  as  against  the  grantor,  by  the  extent  to 
.which  they  were  designed  to  be  used,  and  had  actually  been 
made  available  for  and  applied  to  use. 

The  height  at  which  the  superstructure  forming  the  dam 
had  been,  or  might  thereafter  be,  raised,  not  having  been 
specified  in  the  deed,  there  were  at  least  two  practical  tests  by 
which  to  ascertain  the  extent  of  the  undefined  water  right 
granted  in  the  deed.  One  was  the  height  at  which  the  water 
had  been  usually  and  ordinarily  maintained  at  the  breast  of 
the  dam,  without  regard-to  means  employed  in  raising  it.  The 
other  was  the  distance  the  water  was  set  back  during  the  or- 
dinary stages  of  the  stream. 

It  may  be  admitted  that  there  was  some  conflict  in  the  tes- 
timony concerning  the  purpose  for  which  the  flash-boards 
were  applied,  but  there  was  evidence  feirly  tending  to  prove 
that  they  were  part  of  the  dam  as  originally  constructed,  and 
that  they  were  necessary,  except  during  periods  of  high  water, 
in  order  to  raise  the  water  so  as  to  afford  the  proper  head. 

It  is  in  the  light  of  this  evidence  that  the  facts  found  must 
be  considered.  That  some  of  the  flash-boards  were  carried 
off  during  freshets,  and  that  they  were  not  restored  until  the 
water  subsided,  so  as  to  render  their  restoration  necessary  in 
order  to  afford  the  proper  head,  does  not  affect  the  question. 
That  the  former  owners,  exercising  their  pleasure  as  to  means, 
chose  to  maintain  the  efficient  head  of  water,  by  the  use  of 
flash-boards,  did  not  affect  the  right  of  their  grantees  to  main- 
tain the  same  head  by  a  method  more  stable  and  permanent. 

The  effective  height  of  the  dam  is  that  which  governs.  The 
grantees  of  Warren  acquired  the  right  by  grant  to  maintain 
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a  permanent  dam  which  would  raise  the  water  to  the  same  ef- 
fective height  to  which  it  was  usually  and  ordinarily  raised 
before  the  conveyance  was  made. 

This  right,  it  must  be  remembered,  was  not  predicated  on 
prescription ;  it  was  acquired  by  express  grant.  The  extent 
of  the  use  prior  to  the  grant  was  only  referred  to  in  order  to 
ascertain  the  extent  of  the  right  granted.  Whether,  if  the 
right  had  depended  upon  prescription,  the  use  of  the  flash- 
boards,  as  shown,  was  so  continuous  or  of  such  a  character 
as  to  have  raised  the  presumption  of  a  grant,  we  need  not 
determine.  What  we  decide  is,  the  owners  of  the  estate  prior 
to  the  grant  to  Petty,  having  exercised  the  right  at  their 
pleasure  to  keep  flash-boards  on  top  of  the  dam  whenever 
they  deemed  it  necessary  to  provide  an  efficient  head  of  water 
at  a  certain  height,  made  it  a  right  appurtenant  to  the  mill 
property  to  maintain  such  head  at  the  same  height  by  any 
other  efficient  means.  *  The  deed  to  Petty  granted  that  right 
as  appurtenant  to  the  mill,  and  imposed  the  consequences  as 
a  burden  upon  the  property  owned  by  the  plaintifll  The  fol- 
lowing, among  other  authorities,  bear  upon,  and  have  some 
analogy  to,  the  case  under  consideration  :  Cowell  v.  Thayer ^ 
5  Met.  253;  Ray  v.  Fletcher,  12  Cush.  200;  Danieh  v.  Cit- 
izens? Savings  Institution,  127  Mass.  534;  Voter  v.  Hobbs,  69 
Maine  19;  Lacy  v.  Amett,  33  Pa.  St.  169 ;  Hynds  v.  Shults, 
39  Barb.  600 ;  Marcly  v.  Shults,  29  N.  Y.  346 ;  Angell  Water- 
courses, section  380. 

The  learned  author  above  cited  summarizes  the  result  of 
the  authorities,  as  applied  to  rights  acquired  by  prescription, 
in  the  following  language :  "  Where  the  owners  of  a  dam 
have  for  a  period  of  twenty  years  made  use  of  flash-boards 
on  their  dam  for  the  purpose  of  retaining  the  water  during 
periods  of  the  year  when  it  was  low,  they  may  acquire 
a  right  to  substitute  for  any  portion  of  such  flash-boards  a 
permanent  structure,  so  long  as  the  height  of  the  dam  is  not 
raised  thereby  and  no  injury  is  done." 
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As  against  the  grantor  of  a  water  right,  a  rule  not  less 
favorable  to  the  grantee  than  that  above  stated  should  obtain. 

The  findings  show  that  the  permanent  structure  raised  by 
the  defendant  is  of  a  height  corresponding  with  the  old  dam 
when  the  flash-boards  were  adjusted  to  it.  Unless  this  raised 
the  water  in  the  stream  to  such  an  extent  beyond  its  former 
height;  as  to  set  it  back  upon  and  affect  the  plaintiff's  land 
injuriously,  it  was  within  the  terms  of  the  grant. 

It  is  true  the  jury  find  that  the  new  dam  raises  the  water 
eight  inches  higher  in  the  stream  than  the  old  one  diid,  as  it 
was  usually  and  ordinarily  maintained.  But  they  also  find 
that  in  all  ordinary  stages  of  the  river  the  water  is  not  thrown 
upon  the  plaintiff's  land  in  a  manner  to  injure  it  more  than 
formerly. 

As  already  observed,  the  efficient  height  of  the  dam,  when 
in  an  effective  condition  to  hold  back  the  water  to  the  height 
at  which  the  former  proprietors  at  their  pleasure  held  it  back, 
is  the  measure  of  the  defendant's  right. 

This  can  not  be  determined  absolutely  by  observing  the 
varying  and  fluctuating  conditions  of  the  stream  during  mo- 
mentary freshets.  Especially  is  this  so,  when  the  actual  height 
of  the  several  structures  as  ascertained  are  found  to  corre- 
spond, and  when  it  is  found  that  in  the  ordinary  stages  of  the 
river  no  material  difference  in  its  height  is  discoverable. 

An  obvious  reason  exists  for  the  fact  that  since  the  top  of 
the  dam  has  been  so  constructed  as  not  to  yield  to  the  press- 
ure of  drift  and  flood,  the  water  is,  during  certain  periods, 
thrown  upon  the  plaintiff's  land  to  a  greater  extent.  The 
fact  that  the  dam  is  made  permanent,  however,  does  not  affect 
the  right,  as  the  right  can  be  exercised  without  injury  to  the 
plaiptiff. 

The  right  to  make  the  extension  of  the  dam,  necessary  to 
close  up  in  a  permanent  manner  the  artificial  channel,  results 
from  the  terms  of  the  grant.  We  do  not  stop  to  go  into  de- 
tails. It  is  sufficient  to  say,  the  jury  having  found  that  the 
extension  proposed  tends  to  the  better  security  of  the  dam, 
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without  injury  to,  or  invasion  of,  the  property  of  the  plain- 
tiff, no  reason  is  perceived  why  it  may  not  be  extended. 

Upon  the  whole  case  we  think  a  right  result  was  reached^ 
within  the  rules  of  law. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  11, 1886. 


No.  12,903. 

Shaffer  v.  The  State. 

Intoxicating  Liquor. — IndictmeTU. — Selling  to  Minor. — Averment  as  to  Age, 
-An  indictment  for  unlawfully  selling  intoxicating  liquor  to  a  minor, 
which  charges  that  the  defendant  on,  etc.,  at,  etc.,  did  then  and  there 
unlawfully  sell  to  J.  M.,  "  a  person  under  the  age  of  twenty-one  years," 
certain  liquor,  sufficiently  shows  that  J.  M.  was,  at  the  time  of  the 
sale,  under  the  age  of  twenty -one  years. 

From  the  Delaware  Circuit  Court. 

i?.  8.  Gregory  and  A.  C.  Siherburg,  for  appellant. 
F.  T.  Hord,  Attorney  General,  and  W.  B.  Hord,  for  the 
State. 

Elliott,  J. — The  only  point  made  in  this  case  is  that  the 
indictment  does  not  show  that  the  person  to  whom  the  in- 
toxicating liquor  was  sold  was  under  the  age  of  twenty-one 
years.  The  averment  of  the  indictment  is :  "  That  one  Wil- 
liam Shaffer,  late  of  said  county,  on  the  1st  day  of  Novem- 
ber, 1884,  at  the  county  and  State  aforesaid,  did  then  and 
there  unlawfully  sell  to  John  Marshall,  a  person  under  the 
age  of  twenty-one  years,  one  pint  of  intoxicating  liquor,  to 
wit,  beer,  at  and  for  the  price  of  fifteen  cents."  In  our 
opinion,  this  averment  clearly  shows  that  the  person  to  whom 
the  liquor  was  sold  was  at  the  time  of  the  sale  under  the  age 
of  twenty-one  years.  The  construction  we  have  placed  upon 
the  indictment  is  such  as  it  would  receive  in  jurisdictions 


^ 
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where  the  common  law  prevails.    State  v.  Price,  6  Halst. 

(N.  J.)  203;  Own.  v.  Buffbee,  4  Gray,  206. 

There  can  be  no  doubt  that  such  an  indictment  as  the  one 

before  us  is  sufficient  under  our  liberal  statute.     R.  S.  1881, 

sections  1755,  1756. 

Judgment  affirmed. 
Filed  May  13, 1886. 


No.  12,529. 

Littell  v.  Hoagland  et  al. 

Husband  and  Wipb. — Conveyatiee. —  WilL — Inchoate  Interest  cf  W^e. — Estap- 
peL — A  wife  who  joins  her  husband  in  the  execution  of  a  warranty  deed, 
absolute  in  its  terms,  conveying  land  devised  to  him,  in  which,  by  the 
will,  she  has  an  inchoate  interest,  is  estopped  from  asserting,  on  the 
death  of  her  husband,  such  interest  against  the  grantee. 

8amk. — Deed  Absolute, — Mistake  and  Reformation. — A  wife  who  joins  her 
husband  in  the  execution  of  a  deed,  absolute  in  its  terms,  to  his  land, 
in  which  she  has  an  inchoate  interest,  can  not  avoid  the  effect  of  such 
deed  by  alleging  merely  that  she  joined  in  such  deed  for  the  purpose 
oTily  of  conveying  his  interest,  and  not  showing  mistake  and  asking 
reformation. 

From  the  Clark  Circuit  Court. 

J.  H.  Stotsenburg^  for  appellant. 

/.  K.  Harsh  and  J,  P.  Dunn,  Jr.,  for  appellees. 

HowK,  J.-^The  only  error  assigned  by  appellant,  the  plain- 
tiff below,  upon  the  record  of  this  cause,  is  the  decision  of 
the  court  below  in  sustaining  the  demurrer  of  appellee  Hoag- 
land to  appellant's  complaint. 

In  her  complaint  the  appellant  alleged  that  on  the  10th  day 
of  April,  1862,  one  Absalom  Littell  was  the  owner  in  fee 
simple,  among  other  property,  real  and  personal,  of  certain 
real  estate,  particularly  described  in  survey  No.  88  of  the  Il- 
linois Grant,  and  also  of  certain  other  described  land,  in  sur- 
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veys  88  and  110  of  the  Illinois  Grant,  all  in  Clark  county ; 
that  on  the  day  last  named  said  Absalom  Littell  executed  and 
acknowledged,  in  conformity  with  law,  his  last  will  and  tes- 
tament, containing,  among  other  bequests  and  devises,  the 
following  devise,  namely : 

"  I  give  and  bequeath  unto  my  son,  Norris  Littell,  and  to 
his  children  or  to  his  assigns,  after  the  decease  of  his  mother, 
the  whole  of  my  real  estate  situate  in  Number  88  of  the  Il- 
linois Grant  aforesaid,  with  the  appurtenances  thereto  belong- 
ing, containing  about  164  acres  (besides  the  grave-yard  lot 
which  is  hereby  reserved  for  a  burying  place),  and  also  a  com- 
mon pass-way  for  a  wagon  from  the  southeast  corner  of  that 
part  of  my  real  estate  bequeathed  in  this  my  will  to  my 
daughter  Sally,  in  Number  108  aforesaid,  thence  along  on  the 
south  side  of  the  line  dividing  Number  88  from  Number  108 
aforesaid,  to  the  New  Albany  State  road  at  Hamburg,  for  the 
use  of  Moses  Poindexter  or  for  the  use  of  his  family,  so  long 
as  they  may  desire  the  use  thereof  for  their  own  benefit.  I 
further  give  and  bequeath  unto  my  son,  Norris  Littell,  and  to 
his  children  or  to  his  assigns,  after  the  decease  of  his  mother, 
about  27  acres  and  55  poles  of  land  situate  in  Numbers  110 
and  89  of  the  Illinois  Grant  aforesaid,  with  the  appurtenances 
thereto  belonging,  and  particularly  named  in  the  bequeath- 
ment  made  to  my  daughter  Tilseann,  and  bounded  as  fol- 
lows :  ^'  (Description  omitted.)  "  Provided,  however,  if  my  son 
Norris  should  die  before  his  wife,  Marilda,  then  do  I,  by  these 
presents,  give  and  bequeath  unto  the  said  Marilda  the  occu- 
pancy, use,  benefit,  interest,  gain  or  advantage,  arising  from 
the  cultivation,  rents  or  profits  of  the  whole  of  the  above  de- 
scribed premises  bequeathed  unto  my  son,  Norris  Littell,  so 
long  as  she  continues  to  be  his  widow ;  provided,  however, 
if  the  said  Marilda  chooses  to  marry  a  second  time,  then  to 
possess  and  enjoy  the  one-half  of  the  benefits,  interest,  gain 
or  advantage  arising  from  the  cultivation,  rents  or  profits  of 
the  premises  aforenamed,  and  that  half,  including  the  mansion- 
Vol.  106.— 21 
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house  and  other  buiidiugs,  to  be  for  her  own  special  benefit 
during  her  natural  life ;  the  whole  of  the  other  half  to  be  for 
the  use  and  benefit  of  the  children  of  my  son  Norris,  at  his 
decease.  I  hereby  give  and  bequeath  the  whole  of  the  prem- 
ises unto  the  children  of  my  son,  Norris  Littell,  tg  them  and 
their  heirs  and  assigns  forever/^ 

And  appellant  further  alleged  that  said  Absalom  Littell 
died  on  April  lltli,  1862,  owing  no  debts,  and  his  last  will 
aforesaid  was  duly  probated  in  the  court  of  common  pleas  of 
Clark  county,  on  May  28th,  1862;  that  on  September  10th, 
1874,  Achsah  Littell,  the  widow  of  Absalom  Littell,  who  was 
named  and  referred  to  as  his  wife  in  his  last  will,  died  intes- 
tate in  Clark  county  ;  that  afterwards,  on  February  3d,  1875, 
the  said  Norris  Littell  (his  wife,  the  appellant,  joining  in  such 
conveyance,  "for  the  purpose  only  of  conveying  the  interest 
of  the  said  Norris  Littell  in  the  said  premises,  and  at  his  re- 
quest)," conveyed  his  interest  in  the  lands  described  to  the 
appellee  Jacob  W.  Hosfgland,  a  certified  copy  of  which  deed 
was  filed  with  and  made  part  of  appellant's  complaint. 

Appellant  further  averred  that  afterwards,  on  June  10th, 
1879,  the  said  Norris  Littell  died  intestate,  leaving  surviving 
him  the  following  adult  children  and  heirs  at  law,  namely: 
Caro  N.  Littell,  Otto  J.  Littell,  Ella  B.  Littell  and  Othello 
Maude,  intermarried  with  Charles  P.  Oschner ;  that  Othello 
Maude  died  intestate  at  St.  Louis,  Missouri,  on  November 
18th,  1883,  leaving  her  husband  but  no  children  surviving 
her ;  that  Ella  B.  Littell  conveyed  all  her  right,  title  and  in- 
terest in  such  real  estate  to  appellee  Alexander  F.  Beattie, 
on  February  10th,  1884;  that  Caro  N.  and  Otto  J.  Littell, 
Charles  P.  Oschner,  Alexander  F.  Beattie  and  Jacob  W. 
Hoagland  were  made  defendants  herein  to  set  up  their  inter- 
ests in  such  real  estate ;  and  that  the  above  named  children 
of  Norris  Littell  were  the  same  persons  who  were  described 
in  such  last  will  of  Absalom  Littell  as  "  the  children  of  my 
son,  Norris  Littell." 

Appellant  further  said,  that  she  had  not  married  again  since 
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the  death  of  Norris  Littell,  and  that,  since  his  death,  she  had 
been  entitled  to  the  use,  occupancy,  benefit,  interest,  gain  and 
advantage  arising  from  the  cultivation,  rents  and  profits  of 
the  whole  of  such  real  estate,  which,  since  June  10th,  1879, 
had  been  reasonably  worth  $500  per  year,  of  all  which  she 
had  been  deprived  by  appellee  Hoagland ;  and  that  the  ag- 
gregate sum  of  $2,500  for  the  use  and  occupancy  of  such 
premises  for  five  years,  ending  June  10th,  1884,  was  due  and 
wholly  unpaid ;  that  the  defendants,  other  than  Hoagland, 
claimed  and  pretended  that  they  each  owned  an  undivided 
one-fifth  part  of  such  real  estate  as  tenants  in  common  with 
appellee  Hoagland,  and  that,  by  the  terms  of  such  last  will, 
such  real  estate  was  devised  to  Norris  Littell  and  to  his  chil- 
dren, share  and  share  alike,  and  that  the  appellant  had  no  in- 
terest in  such  real  estate,  except  such  as  she  might  have  de- 
rived as  an  heir  at  law  of  Othello  Maude  Osdhner,  deceased; 
but  the  appellant  denied  such  pretended  claim,  and  averred 
that  such  defendants,  other  than  Hoagland,  were  only  enti- 
tled to  one-half  of  such  real  estate,  in  case  of  appellant's  re- 
marriage, and,  in  case  she  should  not  remarry,  that  they  held 
such  real  estate  in  remainder  contingent  upon  appellant's 
death,  and  that,  construing  all  parts  of  the  will  together,  the 
defendants  had  no  interest  whatever  in  such  real  estate,  or  in 
the  profits  thereof.     Wherefore,  etc. 

The  defendants,  other  than  Hoagland,  answered  by  a  gen- 
eral denial  of  the  complaint,  but  the  record  before  us  fails  to 
show  that  anything  whatever  was  done  below  upon  this  issue. 
Appellee  Hoagland  demurred  to  appellant's  complaint,  upon 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action  against  him.  The  court  sustained  this  de- 
murrer, and  this  ruling  presents  the  only  questions  in  the  case 
for  our  decision. 

We  are  of  opinion  that  the  court  below  did  not  err  in  sus- 
taining Hoagland's  demurrer  to  appellant's  complaint.  What- 
ever else  might  be  said  of  the  facts  stated  in  such  complaint, 
as  affecting  Hoagland's  title  to  the  real  estate  described  therein, 
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it  is  oertain,  we  think^  that  they  fail  to  show  any  cause  or 
right  of  action  in  the  appellant,  of  or  concerning  such  real 
estate^  or  any  interest  therein,  for  any  purpose  whatever.  By 
his  last  will  Absalom  Litt^U  gave  the  appellant  an  inchoate 
interest,  and  nothing  more,  in  the  lands  devised  to  her  hus- 
band and  his  son,  Norris  Litteil,  dependent,  of  course,  for  its 
fruition  and  enjoyment  upon  her  survivorship  of  her  said 
husband.  It  is  shown  by  the  averments  of  her  complaint,  that 
long  before  the  death  of  her  husband,  Norris  Litteil,  appel- 
lant joined  him  in  the  conveyance,  of  the  lands  devised,  to 
the  appellee  Hoagland,  by  their  joint  deed  with  full  cove- 
nants of  warranty,  for  the  consideration  therein  expressed 
of  $12,000,  and  subject  only  to  the  taxes  thereon  for  1874 
and  1875.  True,  the  appellant  has  alleged  that  she  joined 
her  husband,  Norris  Litteil,  in  the  execution  of  such  deed, 
"for  the  purpose  only"  of  conveying  his  interest  in  such 
real  estate ;  but  the  deed  is  set  out  in  her  complaint,  is  joint 
and  absolute  in  its  terms,  and  no  such  "  purpose  "  on  her  part 
is  expressed  therein.  She  has  not  alleged  that  there  was  or 
is  any  mistake  in  such  deed,  nor  has  she  asked  for  the  ref- 
ormation thereof  in  any  particular.  It  must  be  held,  there- 
fore, we  think,  that,  by  joining  her  husband  in  the  execution 
of  such  deed,  appellant  is  estopped  as  to  appellee  Hoagland, 
from  asserting  or  enforcing  any  claim  to  the  inchoate  interest 
given  her  in  the  last  will  of  Absalom  Litteil,  in  the  lands 
described  in  her  complaint.  This  is  settled  by  our  decisions 
in  cases  closely  analogous  to  the  case  in  hand.  Dunn  v. 
Touaey,  80  Ind.  288 ;  Yov^t  v.  Hayee,  90  Ind.  413 ;  Snoddy 
Y.  LeaviU,  105  Ind.  357. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  11, 1886. 
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No.  12,674. 
KiSER  ET  AL.  V.  LoVETT  ET  AL. 

iNJUKcnoN. — Bestraining  Order  in  Vacation. — Must  be  in  Writing  and  Signed 
by  Judge. — Action  on  Bond.— A  restraining  order,  made  in  vacation,  to 
be  effective  must  be  reduced  to  writing  and  signed  bj  the  judge,  and  in 
case  of  a  suit  upon  the  injunction  bond  for  damages,  a  recovery  can  not 
be  had  unless  this  fact  is  shown. 

From  the  Madison  Circuit  Court. 

Jf.  A.  Chipman,  for  appellants. 

if.  8,  Robinson  and  /.  W.  Lovdt,  for  appellees. 

Mitchell,  J. — Kiser  and  wife  sued  John  W.  Lovett  on 
an  injunction  bond.  It  was  averred  in  the  complaint  that,  in 
April,  1881,  the  plaintiffs  were  about  to  erect  a  building  on 
premises  belonging  to  them,  to  be  used  as  a  stable,  wood- 
house  and  buggy  shed,  when  the  defendant  instituted  pro- 
ceedings in  the  Madison  Circuit  Court  to  enjoin  them  from 
erecting  the  proposed  building. 

It  was  further  alleged  that,  pending  the  suit  for  that  pur- 
pose, the  defendant  applied  to  the  judge  of  the  Madison  Cir- 
cuit Court  in  chambers,  for  a  temporary  restraining  order, 
and  that  upon  due  notice,  and  on  filing  the  undertaking  sued 
on,  an  order  temporarily  enjoining  the  plaintiffs  was  duly 
made  by  the  judge.  Such  further  proceedings  were  after- 
wards had  at  the  ensuing  June  term,  1881,  as  that  the  order 
enjoining  the  plaintiffs  was  made  perpetual. 

An  appeal  was  taken  to  the  Supreme  Court,  where,  it  is 
averred,  the  order  making  the  injunction  perpetual  was  re- 
versed. Subsequently,  Lovett  voluntarily  dismissed  his  suit. 
Various  items  of  damage  are  specified  as  having  accrued  to 
the  plaintiffs  during  the  time  the  erection  of  the  building  was 
suspended  by  the  injunction. 

The  case  was  tried  by  a  jury,  upon  an  issue  formed  by  the 
general  denial.  There  was  a  verdict  and  judgment  for  the 
defendants. 

■ 

The  overruling  of  a  motion  for  a  new  trial  is  assigned  for 
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error.  Several  questions  are  discussed  under  this  assignment, 
but  one  which  embraces  and  controls  all  the  others  is  this : 
Was  there  a  tem[K)rary  restraining  order  made  by  the  judge, 
and  if  there  was,  was  it  necessary  that  it  should  have  been 
reduced  to  writing,  or  may  the  fact  and  the  terms  of  the 
order  be  proved  by  parol  ? 

The  record  of  the  original  cause,  in  which  it  is  alleged  the 
temporary  restraining  order  was  granted,  was  put  in  evidence. 
This  shows  that,  on  April  26th,  1881,  a  verified  complaint 
setting  forth  the  grievances  of  the  complainant,  and  the  al* 
leged  grounds  for  an  injunction,  was  filed  in  the  clerk^s 
office.  An  undertaking  corresponding  to  that  sued  on  ap- 
pears in  the  record.  Upon  this  is  endorsed  the  approval  of 
the  presiding  judge  of  the  Madison  Circuit  Court,  at  cham- 
bers. As  respects  any  injunction  or  restraining  order,  noth- 
ing further  appears  in  the  record  introduced.  The  record 
being  in  this  State,  the  plaintiffs  undertook  to  supply  it  by 
parol.  They  gave  testimony  tending  to  prove  that  a  re- 
straining order  had  been  granted  by  the  judge  at  chambers; 
thai  such  order  was  either  reduced  to  writing  and  signed  by 
the  judge,  or  that  it  was  agreed  by  the  parties  that  it  need 
not  be  reduced  to  writing. 

The  defendants'  evidence  tended  to  show  that  when  the 
parties  met  before  the  judge  at  chambers,  it  was  agreed  that, 
as  the  term  of  court  was  near  at  hand,  the  plaintiffs  would 
voluntarily  suspend  work  on  the  proposed  building  until  the 
matter  was  disposed  of  on  the  final  hearing,  and  that  no  re- 
straining order  was  made,  and  no  agreement  that  its  reduc- 
tion to  writing  should  be  waived.  As  relevant  to  this  feature 
of  the  case,  the  court,  after  telling  the  jury  that  to  enable  the 
plaintiffs  to  recover  they  must  have  proved  that  a  restrain- 
ing order  had  been  granted,  instructed  them  further  as  fol- 
lows: "A  temporary  restraining  order  granted  in  vacation 
must  be  in  writing,  and  signed  by  the  judge  granting  it,  in 
order  to  have  any  binding  force,  and  if  you  find  that  the 
plaintiff  has  failed  to  show  by  a  preponderance  of  evidence 
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that  the  restraining  order  mentioned  was  so  made  and  signed 
your  finding  should  be  for  the  defendant."    This  instruction, 
as  applied  to  the  evidence  before  the  jury,  was  correct. 

Without  doubt  it  was  competent  to  prove  by  parol  that  an 
order  had  been  made  and  signed  by  the  judge  at  chambers, 
and  that  it  had  been  lost  or  mislaid,  so  that  it  could  not  be 
produced  in  evidence.  Possibly,  the  formal  order  or  entry 
might  have  been  supplied  nunc  pro  tunc  ui)on  proper  proof 
and  notice,  as  in  other  cases  of  misprision  or  failure  to  enter 
of  record  that  which  actually  occurred,  and  which  was  in- 
tended to  be  recorded. 

It  can  not,  however,  be  maintained  that  a  valid  restraining 
order  may  be  purposely  made  to  continue  and  exist  in  parol. 
It  is  necessary  that  it  should  be  in  writing.  Not  only  so, 
but  it  should  be  so  clear  and  explicit  in  its  terms,  that  all 
persons  to  be  affected  by  it  should  be  definitely  informed  as 
to  what  they  are  restrained  from  doing.  Granting  an  injuhc- 
tion  is  the  exercise  of  extraordinary  power  by  a  judge,  and 
it  can  not  be  tolerated  that  this  extraordinary  power  may  be 
exerted,  involving  consequences  of  the  highest  concern  to 
both  parties,  without  any  other  memorial  than  the  fugitive 
recollection  of  the  parties.  Of  course,,  a  party  may  be  guilty 
of  violating  an  injunction  after  the  order  has  been  made  and 
before  it  is  reduced  to  writing,  but  that  is  a  different  thing 
from  agreeing  that  a  restraining  order  shall  be  made  by  parol, 
or  that  parties  will  be  bound  the  same  as  if  an  injunction 
had  issued,  when  none  has  in  fact  been  legally  made. 

It  may  be  conceded  that  the  statute  does  not,  in  terms,  re- 
quire that  restraining  orders  should  be  in  writing  and  signed. 
This,  however,  was  the  rule  in  chancery.  2  Daniell  Ch.  Pr. 
1672.  It  is  also  the  clear  implication  of  the  statute.  Sec- 
tion 1155,  R.  S.  1881,  is  as  follows:  "It  shall  not  be  neces- 
sary to  issue  a  writ  of  injunction,  but  the  clerk  shall  issue  a 
copy  of  the  order  of  injunction,  duly  certified,"  etc.  See, 
also,  sec.  1158. 

If  the  judge  at  chambers,  when  the  application  was  made^ 
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announced  that  a  restraining  order  might  go^  and  the  parties 
thereupon  agreed  that  the  order  need  not  be  written  out  and 
signed,  but  that  those  against  wliom  it  was  asked  would 
voluntarily  suspend  work  until  the  final  hearing,  the 
whole  matter  thenceforth  rested  upon  the  agreement,  and  not 
ujwn  an  order  of  the  court.  Neither  party  would  have  been 
in  contempt  if  he  had  disregarded  the  agreement. 

The  jury  must  have  found,  as  well  they  might  have,  that 
no  restraining  order  was  in  fact  made ;  that  work  was  sus- 
pended by  agreement  of  the  parties,  as  claimed  by  the  de- 
fendants. Having  thus  found,  all  the  other  questions  relating 
to  the  evidence  and  to  other  instructions  asked  and  refuse<l, 
are  immaterial. 

The  work  having  been  suspended  by  agreement,  without 
any  restraining  order,  the  bond  sued  on  never  became  ef- 
fective for  any  purpose.  The  case  stood  as  though  no  tem- 
porary restraining  order  had  been  applied  for. 

Whether  or  not  the  judge  announced  that  a  restraining 
order  might  go,  is  immaterial.  If  the  parties  agreed  that  no 
order  need  be  made,  that  is,  written  up  and  signed,  and  that 
work  would  be  suspended  until  the  final  hearing,  then  the 
suspension  was  in  pursuance  of  the  agreement,  and  not  by 
force  of  any  restraining  order  made  by  the  judge. 

The  instruction  was  right.  This  necessarily  disposes  of 
all  the  other  questions  in  any  way  material  to  the  decision 
of  the  case. 

The  jury  having  found  that  the  appellant  was  not  entitled 
to  recover  anything,  it  is  equivalent  to  a  finding  that  no  re- 
straining order  was  made.  The  case  ought  not,  therefore,  to 
be  sent  back,  even  if  an  incorrect  ruling  had  been  made  upon 
an  incidental  question. 

The  judgment  is  aflSrmed,  with  costs. 
Filed  May  13, 1886. 
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No.  12,450. 
HiBSH  ET  AL.  V.  ClAWSON  ET  AL. 

JuixJMENT. — Default  for  Failing  to  Ansicer. — Error  to  Enter  wkiU  Demurrer 
Pending, — A  default  for  failing  to  answer  the  complaint  can  not  be  en- 
tered while  demurrers  thereto  are  pending  and  undisposed  of. 

From  the  Warren  Circuit  Court. 

G.  J>  Eacock,  G.  0.  Behm  and  A.  0.  Behniy  for  appellants* 
C.  V,  MoAdamSy  for  appellees. 

Elliott,  J. — During  the  vacation  of  the  Warren  Circuit 
Court  the  appellees  filed  a  complaint  for  injunction,  and  at 
the  time  fixed  for  the  hearing  the  appellants  appeared  and 
filed  separate  demurrers  to  each  of  the  three  paragraphs  of 
the  complaint. 

The  demurrer  to  the  first  paragraph  was  overruled,  and  the 
demurrers  "  to  the  other  paragraphs  were,''  as  the  record  re- 
cites, "  continued  to  the  regular  term  of  the  court.''  No  rul- 
ing was  made  on  these  demurrers.  At  the  October  term,  1884, 
the  cause  was  continued,  and  at  the  January  term  the  cause 
was  set  down  for  trial  on  the  9th  day  of  the  term,  and  a  rule 
to  answer  was  taken.  Subsequently,  January  10th,  1885,  a 
default  was  entered  against  the  appellants  for  failure,  as  the 
record  declares,  "  to  comply  with  the  rule  entered  on  the  first 
day  of  the  term  requiring  them  to  answer  the  complaint." 
At  the  following  April  term  the  appellants  appeared  and  filed 
a  verified  motion,  supported  by  affidavits,  to  set  aside  the  de- 
fiiult.  The  affidavits  filed  in  support  of  this  motion  state  thai 
the  appellants  have  a  meritorious  defence  to  the  action,  and 
also  state  matters  excusing  their  failure  to  appear  and  answer. 

We  do  not  deem  it  necessary  to  notice  the  sufficiency  of  the 
excuse  shown,  further  than  to  say  that  we  think  it  was  error 
for  the  court  to  enter  a  default  while  demurrers  to  the  com- 
plaint were  undisposed  of  and  pending.  It  will  be  observed 
that  the  default  was  not  entered  because  the  appellants  failed 
to  appear  and  go  to  trial,  but  because,  as  the  record  recites, 
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they  failed  to  answer  the  complaint.  They  had  appeared  and 
had  presented  an  issue  of  law  which  the  court,  by  its  order, 
had  continued  and  left  undetermined.  Until  this  issue  was 
determined,  no  default  could  be  properly  entered.  The  de- 
murrers presented  an  issue  which  should  have  been  disposed 
of  before  a  rule  to  answer  was  granted.  Kellenberger  v.  Per- 
rin,  46  Ind.  282 ;    Wall  v.  Galvin,  80  Ind.  447. 

The  appellees  contend  that  the  rule  to  which  we  have  re- 
ferred does  not  apply,  and  direct  our  attention  to  the  eases  of 
Jefferaonvilley  etc.,  R.  R.  Co.  v.  Parkhursiy  34  Ind.  501,  and 
Detroit,  etc.,  R.  R.  Co.  v.  Barton,  61  Ind.  293. 

Those  cases  are  not,  however,  in  point,  for  there  the  de- 
murrers were  filed  before  the  justice  of  the  peace,  and  not 
re-filed  on  appeal ;  while  here  the  demurrers  were  filed  in  the 
court  where  the  case  was  pending,  and  action  on  them  was 
postponed  by  the  direct  order  of  the  court,  so  that  there  was 
an  express  recognition  of  their  filing  and  pendency. 

Judgment  reversed. 

Filed  May  15, 1886. 


No.  12,554. 

Behrexs  v.  McCance. 

Practicb. — Excepti(ms.—Supreme  Court.— Where  there  is  an  appearance  to 
an  action,  an  exception  to  a  ruling  of  the  trial  court  is  necessary  to 
present  any  question  on  appeal,  except  where  there  is  no  jurisdiction  of 
the  subject-matter,  and  where  the  complaint  is  insufficient  for  the  want 
of  facts. 

From  the  Marshall  Circuit  Court. 

A.  C.  Capron,  for  appellant. 

M.  A.  0.  Packard,  O.  Jf.  Packard  and  C.  P.  Dnimmond, 
for  appellee. 

NiBLACK,  C.  J. — Action  by  Robert  McCance  against  John 
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F.  Behrens,  upon  an  account  for  work  and  labor  performed 
at  the  alleged  special  instance  and  request  of  the  latter. 

The  defendant  answered :    First.  In  denial.    Second.  Pay- 

* 

ment.  Third.  That  the  work  and  labor  sued  for  was  per- 
formed in  and  about  a  manufacturing  establishment,  under  a 
contract  of  partnership  with,  and  as  a  temporary  member  of, 
a  firm  of  which  the  defendant  was  at  the  time  a  member,  and 
not  under  the  employment  of  the  defendant. 

A  demurrer  was  sustained  Co  the  third  paragraph  of  the 
answer,  after  which  there  was  a  verdict  and  judgment  in  favor 
or  the  appellee. 

The  only  question  made  here  is  upon  the  decision  of  the 
circuit  court  sustaining  a  demurrer  to  the  third  paragraph  of 
the  answer,  as  above  stated.  But  no  exception  was  reserved 
to  the  decision  complained  of. 

The  record  entry  of  that  decision  is  as  follows :  "Again 
come  the  parties  by  counsel,  and  the  demurrer  to  the  third 
paragraph  of  answer  is  sustained  by  the  court." 

It  is  definitely  settled  by  a  long  line  of  decisions,  that  where 
there  is  an  appearance  to  the  action,  an  exception  to  the  rul- 
ing of  a  nisi  prius  court  is  absolutely  necessary  to  present 
any  question  to  this  court  by  appeal  except  in  two  contin- 
gencies :  First.  Where  the  court  has  no  jurisdiction  of  the 
subject-matter  of  the  action.  Second.  Where  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
Buskirk  Pr.  289 ;  2  Works  Pr.,  section  1071 ;  Horner  v. 
Hoadley,  97  Ind.  600. 

As  this  case  does  not  fall  within  either  one  of  the  excep- 
tions to  the  general  rule,  indicated  as  above,  it  follows  that 
the  appellant,  by  his  failure  to  note  an  exception  at  the  proper 
time,  waived  all  objection  to  the  sustaining  of  the  demurrer 
to  the  paragraph  of  answer  of  which  he  complains  in  argu- 
ment, and  that  this  appeal  presents  no  question  for  our  de- 
cision. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  18, 1886. 
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J25  ffi  No.  12,581. 

195   4M 


Bridges^  Administrator^  v.  Blake  et  al. 


\-  332  Mortgage. — Pre-Existing  Debt.  Consideration. — Husband  and  Wife. — Mar-- 
^-     —  ried  Woman.— Huretyship. — A  mortgage  executed  by  a  husband  and  wife^ 

upon  the  separate  property  of  the  latter,  to  secure  an  overdue  debt  on 
which  the  husband  was  liable  as  surety  only,  and  without  any  other 
consideration,  is  invalid,  although  executed  at  a  time  when  it  was  com- 
petent for  a  married  woman  to  encumber  her  property  for  the  debt  of  a 
third  person. 

Same. — Principal  and  Surety.— Statute  of  Limitations. — The  extinguishment 
of  the  engagement  of  the  principal,  however  accomplished,  releai»es  the 
surety  from  liability,  and  if  the  debt  of  the  former  is  barred  by  the 
statute  of  limitations,  a  mortgage  given  by  the  surety  to  secure  it  b 
not  enforceable,  although  not  barred. 

Same. —  When  Mortgage  EnJoreeaJble  After  Debt  is  Barred. — Promisaory  Note. — 
To  continue  a  mortgage  in' force  as  an  independent  original  undertak- 
ing, notwithstanding  the  debt  it  is  given  to  secure  is  barred,  by  reason 
of  an  agreement  therein  to  pay  the  debt,  such  agreement  must  be  made 
upon  an  adequate  consideration.  If  the  mortgage  be  to  secure  over- 
due notes  of  a  third  person,  upon  which  the  owner  of  the  property  i» 
not  liable,  the  consideration  is  not  sufficient 

From  the  Marion  Superior  Court. 

&  Glaypooly  W.  A.  Ketcham  and  J.  N.  Siww,  for  appellant* 
N.  B.  Taylor,  F.  Band,  E.  Taylor  and  J.  M.  WinterSy  for 
appellees. 

Mitchell,  J. — Bridges,  as  administrator  of  the  estate  of 
esse  Blake,  deceased,  commenced  this  suit  against  William 
M.  and  Mary  E.  Blake,  to  foreclose  a  mortgage  executed  by 
the  latter  to  the  plaintiff's  intestate  in  1863.  The  mortgage 
was  given  to  secure  one  note  of  $1,312,  dated  December 
24th,  1855,  due  one  day  after  date,  payable  to  Jesse  Blake 
by  James  Blake  as  principal,  and  James  M.  Ray  and  Wil- 
liam M.  Blake  as  sureties ;  also,  one  note  for  $600,  dated 
May  21st,  1855,  payable  to  Jesse  Blake  by  James  Blake. 

The  second  paragraph  of  the  separate  answer  of  Mrs.  Blake 
alleged,  in  substance,  that  the  property  mortgaged  was  her 
separate  estate. 

It  was  also  averred  that  the  notes  secured  by  the  mortgage 
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were  for  the  debts  of  James  Blake,  upon  one  of  which  notes 
her  husband  was  bound  with  James  M.  Ray  as  surety ;  that 
both  notes  secured  by  the  mortgage  were  for  pre-existing 
debts  of  James  Blake,  for  which  she  was  in  no  manner  liable, 
and  that  there  was  no  new  consideration,  either  to  her  or  to 
the  makers  of  the  notes,  for  the  execution  of  the  mortgage. 

The  sixth  paragraph  of  the  joint  answer  of  William  M. 
and  Mary  E.  Blake  presents  substantially  the  same  question 
as  the  separate  answer  above  referred  to. 

From  these  auswers  it  appears  that  the  debts  which  the 
mortgage  was  given  to  secure,  had  been  incurred  by  James 
Blake  some  eight  years  before  the  mortgage  was  executed. 
The  mortgage  was  upon  the  separate  property  of  Mrs.  Blake, 
and  in  her  answer  it  is  averred  that  there  was  no  new  con- 
sideration for  its  execution.  This  was  a  good  answer.  While 
it  is  true,  as  is  contended,  that  at  the  time  the  mortgage  in 
question  was  executed,  it  was  competent  for  a  married  wo- 
man to  encumber  her  separate  property  for  the  debt  of  a 
third  person,  it  was  nevertheless  necessary  that  there  should 
have  been  a  valid  consideration  for  the  mortgage.  Because 
her  husband  was  surety  for  the  debt  which  the  mortgage  was 
given  to  secure,  did  not  dispense  with  the  necessity  for  an 
adequate  consideration.  Contracts  of  suretyship,  like  all 
others,  must  have  suflBcient  consideration  for  their  support. 
The  consideration  may  be  the  credit  originally  given  to  the 
principal,  but  if  the  contract  between  the  creditor  and  prin- 
cipal has  been  fully  consummated,  and  the  debt  for  which 
the  surety  is  to  be  bound  has  already  been  incurred,  then,  in 
order  to  the  validity  of  a  contract  of  suretyship,  subsequently 
entered  into,  a  new  and  distinct  consideration  must  appear. 
Davidson  v.  King^  51  Ind.  224 ;  Orossan  v.  May,  68  Ind.  242 ; 
Favorite  v.  Stidham,  84  Ind.  423;  Jones  Mort.,  sec.  615. 

It  is  said  that  it  does  not  appear  in  the  joint  answer  of 
Blake  and  wife,  which  of  the  two  owned  the  property  at  the 
time  the  mortgage  was  made.  However  this  may  be,  it  does 
appear  that  the  mortgage  was  made  to  secure  the  pre-existing 
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debt  of  James  Bkke,  upon  which  William  M.  Blake  was 
bound  as  surety  only,  and  that  there  was  no  new  considera- 
tion for  the  mortgage.  That  being  the  case,  it  was  a  suffi- 
cient answer  for  both. 

A  pre-existing  debt  may  be  a  sufficient  consideration  as  be- 
tween the  principal  and  his  creditor  to  support  a  mortgage 
executed  by  the  principal  debtor,  but  where  one  who  is  bound 
only  as  surety,  executes  a  mortgage  to  secure  the  pre-existing 
debt  of  a  third  person,  upon  which  he  is  already  bound,  it  is 
essential  to  the  validity  of  such  mortgage  that  a  new  consid- 
eration should  be  shown. 

In  such  a  case,  giving  a  mortgage  is  a  new  contract  of 
suretyship,  and  this  new  contract  requires  a  new  and  distinct 
consideration  to  support  it,  in  the  same  sense  that  the  original 
contract  did.  Brandt  Suretyship,  etc.,  sections  9-21 ;  Binglmm 
V.  Kimball,  17  Ind.  396  ;  Starr  v.  Earh,  43  Ind.  478  ;  Ood- 
felter  v.  HvleU,  72  Ind.  137. 

There  was  no  error  in  sustaining  the  demurrers  to  the^sec- 
ond  and  sixth  paragraphs  of  the  reply.  The  facts  pleaded  in 
these  replies  tended  to  show  a  consideration  for  the  execution 
of  the  mortgage.  There  were  other  paragraphs  under  which 
all  the  facts  relating  to  that  subject  were  provable. 

We  are  ashed  to  review  the  evidence  and  reverse  the  judg^ 
ment  for  the  reason,  as  it  is  said,  that  it  does  not  sustain  the 
finding  of  the  court. 

On  behalf  of  the  appellees,  it  was  claimed  that  the  mortgage 
debt  was  paid  by  tue  principal  debtor,  and  that,  for  the  rea- 
sons already  referred  to,  there  was  no  consideration  for  the 
execution  of  the  mortgage.  The  only  evidence  introduced 
by  the  defendants,  relating  to  either  subject,  was  the  notes  and 
mortgage,  and  a  deed  showing  the  title  to  the  mortgaged 
property  to  be  in  Mrs.  Blake. 

The  argument  here  is  that  because  the  debt  secured  by  the 
mortgage  fell  due  in  1855,  more  than  twenty  years  before  the 
suit  was  commenced,  a  presumption  had  arisen  that  it  was 
paid,  and  that  because  the  debt  was  barred  as  to  the  princi- 


NOVEMBER  TERM,  1885.  335 

Bridges,  Administrator,  v.  Blake  el  aL 

pal  debtor,  the  sureties  were  necessarily  discharged,  notwith- 
standing the  mortgage  was  given  less  than  twenty  years  be- 
fore the  beginning  of  the  suit. 

Assuming  that  the  mortgage  in  suit  was  given  upon  a  new 
and  adequate  consideration,  it  was  nevertheless  given  solely 
as  a  collateral  security  for  the  payment  of  the  notes  therein 
described.  These  notes  were  not  given  for  the  debts  of  the 
mortgagors ;  they  were  the  obligations  of  a  third  person,  to 
which  the  mortgage  was  collateral.  When  the  principal  debt 
was  discharged,  the  security  created  by  the  mortgage  was  at 
an  end.  A  collateral  obligation  can  not  exist  after  the  original 
to  which  it  is  collateral  is  discharged. 

Upon  its  face  the  mortgage  purported  to  be  a  contract  of 
suretyship,  and  the  general  rule  is  that  to  enforce  such  a  con- 
tract it  is  essential  that  the  obligation  against  the  principal 
must  be  subsisting.  The  extinguishment  of  the  direct  en- 
gagement of  the  principal,  no  matter  how  accomplished,  ex- 
tinguishes the  collateral  liability  of  the  surety.  Baker  v. 
Merriam,  97  Ind.  539,  and  cases  cited ;  StaJie  v.  Blake,  2  Ohio 
St.  147 ;  Brandt  Suretyship,  etc.,  section  121. 

There  being  no  longer  a  subsisting  debt,  to  which  the  mort- 
gage is  collateral,  the  office  of  the  mortgage  is  performed, 
unless  it  can  be  maintained  on  foot  as  an  independent  security. 
Sage  v.  Strong,  40  Wis.  575;  Boschert  v.  Brown,  72  Pa.  St. 
372. 

If  from  lapse  of  time  the  presumption  was  to  be  indulged 
that  the  notes  secured  by  the  mortgage  hafl  been  paid,  then, 
although  the  mortgage  itself  may  not  have  been  barred  by 
the  statute  of  limitations,  it  became  functus  officio  as  com- 
pletely as  though  the  notes  had  actually  been  paid. 

That  which  the  law  presumes  is  established  with  as  much 
efficiency  as  if  it  had  been  actually  proved. 

This  leads  to  a  further  consideration  of  the  mortgage.  By 
an  express  stipulation  therein  written  the  mortgagors  con- 
tracted to  pay  the  debt  which  it  was  given  to  secure.  If  this 
covenant  was  upon  an  adequate  consideration,  it  might  here- 
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garded  as  having  had  the  effect  to  continue  the  mortgage  in 
force,  as  an  independent  original  undertaking,  for  twenty 
years  from  its  date,  the  statutory  period  of  limitation.  Cat- 
terlin  v.  Armstrong,  79  Ind.  514. 

Necessarily,  therefore,  whether  the  presumption  of  pay- 
ment of  the  principal  obligation,  which  arises  from  lapse  of 
time,  shall  be  allowed  to  effect  a  discharge  of  the  mortgage 
security,  must  depend  upon  whether  a  consideration  appears 
for  the  covenant  above  referred  to.  If  the  stipulation  to  pay 
the  mortgage  debt,  which  is  written  in  the  mortgage,  was  upon 
an  adequate  consideration,  it  became  a  valid  contract,  which 
could  only  be  barred  by  the  lapse  of  twenty  years. 

We  inquire  next,  upon  what  consideration  was  it  made  to 
appear  that  the  mortgage  was  executed  ?  It  was  recited  in 
the  instrument  that  it  was  given  by  William  M.  Blake  and 
Mary  E.,  his  wife,  to  secure  a  pre-existing  debt  then  long  past 
due.  It  also  appeared  that  William  M.  Blake  was  a  surety 
on  one  of  the  notes  which  it  was  given  to  secure.  As  to  the 
other,  the  $600  note,  he  was  in  no  way  liable  upon  it,  and 
Mrs.  Blake,  whose  property  was  mortgaged,  was  not  liable 
on  either  of  the  notes  mentioned  in  the  mortgage. 

Where  nothing  appears  to  the  contrary,  it  will  be  pre- 
sumed that  a  written  contract  for  the  payment  of  money  was 
made  upon  a  sufficient  consideration.  Where,  however,  a 
contract  assumes  to  recite  the  consideration  upon  which  it 
was  made,  that  recital  will  be  presumed  to  be  the  whole  un- 
til the  contrary  appears. 

It  affirmatively  appeared  on  the  face  of  the  mortgage  that 
the  consideration  upon  which  it  was  given,  was  to  secure  cer- 
tain overdue  notes,  upon  which  the  owner  of  the  mortgaged 
property  was  in  no  way  liable.  Presumptively,  this  was  the 
whole  consideration.  If  there  was  any  other  it  was  incum- 
bent on  the  plaintiff  to  show  it. 

Where  a  mortgage  given  by  a  third  person  shows  upon 
its  face  that  the  only  consideration,  upon  which  it  was  given, 
wj^s  to  secure  tha  payment  of  an  overdue  debt  of  another,  the 
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creation  of  which  did  not  induce  the  execution  of  the  mort-  a 
gage,  it  is  necessary  in  order  to  render  such  a  mortgage 
available,  that  it  be  shown  that  there  was  some  consideration 
outside  of  that  recited,  or  it  will  be  a  nudum  pactum.    Bing- 
ham  V.  Kimball,  »upra. 

In  conclusion  it  may  be  observed,  the  evidence  showed  a 
mortgage  executed  in  1863,  which  recited  that  it  was  given 
to  secure  a  debt  which  had  matured  eight  years  before.  The 
consideration  of  the  mortgage  was  to  secure  the  payment  of 
the  pre-existing  debt  therein  described  without  anything 
more.  At  the  time  suit  was  commenced,  the  law  raised  a 
presumption  that  the  debt  had  been  paid  and  the  sureties 
discharged.  This  extinguished  the  mortgage,  unless  the  stip- 
ulation therein  contained  by  which  the  mortgagors  agreed  to 
pay  the  debt  continued  it  in  force  as  to  them  as  their  per- 
sonal obligation  after  it  was  presumptively  paid  by  the  prin- 
cipal debtor.  As,  however,  a  promise  to  pay  the  pre-existing 
debt  of  a  third  person,  without  a  new  and  distinct  considera- 
tion, is  invalid,  and  as  this  is  the  only  consideration  which 
appears  upon  the  face  of  a  contract  which  assumes  to  recite 
the  consideration  upon  which  it  is  made,  it  will  be  presumed 
that  no  other  existed,  and  thus  the  conclusion  follows  that 
the  finding  of  the  court  is  sustained  by  the  evidence. 

Judgment  affirmed,  with  costs. 

FUed  Maj  12, 1886. 


No.  12,567. 

Frybargbr  et  al.  v.  Andre. 

JvDQUmn.^EqiiiUxble  Asngnment,— Set-Off,— Where,  for  a  valaable  con- 
sideration, the  owner  of  a  judgment  sells  and  attempts  to  assign  it  upon 
the  record,  but  by  mistake  makes  the  assignment  upon  the  wrong  record, 
there  is  an  equitable  assignment,  and  the  assignee  may  have  the  judg- 
ment set  off  against  one  held  by  the  judgment  debtor  against  him. 

Vol.  106.— 22 
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Same. — Oood  Faith. —  Weight  of  Emlence. — Practice. — Where  the  evidence  as 
*tG  whether  the  assignment  of  a  judgment  was  made  in  good  faith  is  con- 
flicting, the  finding  will  not  be  reversed  on  appeal. 

Practice. — En-on  as  to  Emdenee, — Motion  for  New  Trial — Supreme  Chwi, — 
Errors  in  the  admi^ion  or  exclusion  of  evidence  must  be  presented  bj 
a  motion  for  a  new  trial,  or  thev  will  not  be  considered  on  appeal. 

From  the  Fayette  Circuit  Court. 

B.  F.  Claypooly  J.  H.  Claypool  and  C.  Boehl,  for  appel- 
lants. 

ZoLLARS,  J. — In  1876,  Caldwell  &  Co.  recovered  a  judg- 
ment against  appellant  Frybarger  in  the  Fayette  Circuit 
Court. 

On  the  16th  day  of  April,  1878,  Frybarger  recovered  a 
judgment  in  the  same  court  against  appellee  for  $500,  upon 
which  his,  Frybarger^s,  attorneys  filed  liens  for?175. 

On  the  31st  day  of  May,  1878,  Frybarger  assigned  $225 
of  the  judgment  to  one  Robert  £.  Fleming.  The  assignment 
was  properly  made  upon  the  record  of  the  judgment,  and  at- 
tested by  the  clerk.  Fleming  was  not  present  when  the  as- 
signment was  made  to  him,  and  at  that  time  had  no  knowledge 
that  it  was  so  made.  Immediately  upon  the  assignment  be- 
ing made,  the  clerk  of  the  court,  by  letter,  notified  him  of 
the  assignment.  He  retained  the  letter  until  the  14th  day 
of  January,  1881,  when  he  returned  it  to  the  clerk  with  an 
order  written  thereon,  instructing  the  clerk  to  pay  to  Mr.  J. 
N.  Huston,  for  the  benefit  of  Frybarger,  the  amount  that 
might  be  collected  on  the  judgment.  This  order  and  instruc- 
tion was  given  without  any  previous  arrangement  or  knowl- 
edge on  the  part  of  Huston.  Frybarger  was  at  that  time 
indebted  to  Huston,  but  in  what  amount  is  not  shown.  Fry- 
barger was  an  inmate  of  the  Soldiers'  Home,  at  Dayton^  Ohio, 
but  was  temporarily  absent  at  the  time  the  assignment  of  the 
judgment  was  made  by  him.  It  does  not  definitely  appear 
who  Fleming  was,  but  there  is  evidence  tending  to  show  that 
he  was  also  in  some  way  connected  with  the  Soldiers'  Home. 
At  the  time  of,  and  subsequent  to,  the  assignment,  Frybarger 
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Stated  that  lie  was  indebted  to.  Fleming,  and  was  making  the 
assignment  for  the  purpose  of  procuring  the  erection  of  a 
monument  after  his  death. 

In  October,  1880,  for  a  valuable  consideration,  Caldwell 
&  Co.  sold  to  appellee  their  said  judgment  against  Frybarger, 
and  attempted  to  assign  it  upon  the  records.  By  mistake,  tliey 
made  the  assignment  upon  the  record  of  another  and  different 
judgment.  In  pursuance  of  the  sale,  and  to  rectify  the  mis- 
take, they  made  an  assignment  upon  the  record  of  the  judg- 
ment sold,  in  February,  1881.  In  December,  1880,  appellee 
paid  to  the  attorneys  the  amount  of  their  liens  upon  the  judg- 
ment of  Frybarger  against  him.  This  is  the  case,  substan- 
tially, as  made  by  the  evidence. 

Making  Frybarger,  Fleming  and  Huston  defendants,  ap- 
pellee commenced  this  proceeding  for  the  purpose  of  having 
set  off  against  the  balance  of  the  judgment  of  Frybarger 
against  him,  an  equal  amount  of  the  Caldwell  judgment,  which 
he  held  by  assignment  as  above  stated. 

He  alleged  in  his  complaint,  that  the  assignment  by  Fry- 
barger to  Fleming  was  made  without  Fleming^s  knowledge, 
and  without  any  consideration  whatever,  and  for  the  purpose 
of  defrauding  Frybarger's  creditors,  he  being  at  that  time 
largely  indebted  and  insolvent. 

The  court  below  found  that  the  assignment  to  Fleming 
was  without  any  consideration ;  that  the  sale  and  attempted 
assignment  of  the  Caldwell  judgment  to  appellee  in  Octo- 
ber, 1880,  operated  as  an  equitable  assignment  thereof,  and 
that  as  that  assignment  was  prior  in  time  to  the  order  by 
Fleming  in  favor  of  Huston,  the  equities  in  favor  of  appel- 
lee were  superior  to  those  in  favor  of  Huston,  and  accord- 
ingly adjudged  and  ordered  that  an  equal  amount  of  the 
Caldwell  judgment  so  assigned  to  appellee  should  be  set  off 
against  the  Frybarger  judgment  against  him. 

The  sale  and  attempted  assignment  by  writing  of  the  Cald- 
well judgment  to  appellee  in  October,  1880,  we  think,  op- 
erated as  an  equitable  assignment  of  that  judgment  to  him. 
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Wood  V.  Wallace,  24  Ind.  226 ;  Scobey  v.  Finton,  39  Ind. 
275 ;  Freeman  Judg.,  section  422. 

The  evidence  that  the  assignment  to  Fleming  was  without 
consideration^  is  not  strong,  but  the  circumstances  under  which 
the  assignment  was  made,  and  the  fact  that  he  made  the  or- 
der in  favor  of  Huston  for  the  benefit  of  Frybarger  wiihout 
any  kind  of  negotiation  or  understanding  with  Huston,  af- 
ford some  evidence  tending  to  show  that  the  assignment  to 
Fleming  was  without  consideration,  and  that  notwithstandt- 
ing  the  formal  assignment  to  him,  Frybarger  still  remained 
the  owner  of  the  judgment.  Therefore,  under  the  well  set- 
tled rule,  that  this  court  will  not  reverse  a  judgment  upon 
the  evidence,  where  there  is  evidence  tending  to  sustain  the 
verdict  or  finding  below,  we  can  not  reverse  the  finding  and 
judgment  of  the  court  below  upon  the  question  of  the  bona 
fides  of  the  assignment  of  the  judgment  to  Fleming. 

We  must  assume,  therefore,  for  the  purposes  of  this  de- 
cision, that  Frybarger,  notwithstanding  the  assignment  of  the 
judgment  to  Fleming,  remained  the  owner  of  the  judgment 
against  appellee.  Therefore,  when  appellee  became  the  equit- 
able owner  of  the  Caldwell  judgment  against  Frybarger,  in 
October,  1880,  he  became  equitably  entitled  to  have  it  set 
oif  against  the  Frybarger  judgment  against  him.  See,  as 
bearing  upon  this  question.  Beard  v.  Pudty  105  Ind.  68; 
Butner  v.  Bowser,  104  Ind.  255,  and  cases  there  cited. 

It  is  not  shown  that  Huston  in  any  way  acted  upon  the 
faith  of  the  records,  nor  that  he  parted  with  anything  or  paid 
any  consideration  whatever  for  the  order  of  Fleming  to  the 
clerk  to  pay  the  amount  of  the  Frybarger  judgment  to  him 
when  collected.  The  court  below,  therefore,  we  think,  ruled 
correctly  in  holding  that  the  equities  in  favor  of  appellee  were 
jsuperior,  as  they  were  prior  in  time,  to  any  equities  in  favor 
of  Huston. 

We  can  not  pass  upon  the  questions  discussed  in  appel- 
lants' brief,  as  to  the  inadmissibility  of  portions  of  the  evi- 
<lence  and  the.  order  of  its  admission  below  for  the  reason. 
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that  those  questions  were  not  presented  by  appellants^  mo- 
tion for  a  new  trial.  Had  these  questions  been  properly 
saved,  they  would  challenge  consideration. 

The  record  as  brought  here  presents  no  error  for  which 
this  court  would  be  justified  in  reversing  the  judgment. 

Judgment  affirmed,  at  appellants'  costs. 

FUed  May  13, 1886. 
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Married  Woman. — Inherited  Propertif, — Beat  Estaie  Purehaaed  toUh  Prooud» 
of,  not  Acquired  by  DeaeerU. — Where  real  estate  inherited  from  an  ancestor 
is  sold,  and  with  the  proceeds  and  accumulated  interest  other  property  154  asi 

is  purchased,  the  latter  is  acquired  by  purchase  and  not  by  descent 
Gregory  v.  Van  Voonty  85  Ind.  108,  modified. 

Sams. — Mortgage  (^Separate  Property  to  Secure  HuAandPs  Debt —  When  Valid 
Under  Act  of  1879, — A  mortgage  executed  by  a  married  woman,  on  her 
separate  real  estate,  on  January  13th,  1881,  to  secure  her  husband's 
debt,  was  valid  under  the  act  of  1879,  then  in  force,  the  property  not 
having  been  acquired  by  her  by  descent,  devise  or  gift. 

Samjs. — Principal  and  Surety. — Recited  in  Mortgage. — A  wife  does  not  become 
the  principal  debtor  by  merely  signing  her  name  to  a  note  and  mort- 
gage above  that  of  her  husband  and  temporarily  receiving  the  money 
loaned  into  her  own  hands,  nor  is  her  liability  enlarged  by  a  recital  in 
the  mortgage  that  she  is  principal  and  her  husband  surety.  The  loan 
must  be  made  by  her,  and  for  the  benefit  of  herself  or  her  property. 

From  the  Gibson  Circuit  Court. 

i.  C.  Embree,  for  appellants. 
C  A.  Bvskirk,  for  appellee. 

Mitchell,  J. — This  was  a  suit  to  foreclose  a  mortgage 
executed  by  Anna  Orr  and  her  husband  to  Joseph  .White. 

The  mortgage  contained  a  recital,  to  the  effect  that  it  was 
given  to  secure  a  promissory  note  of  even  date  therewith  upon 
which  Anna  Orr  was  principal  and  Robert  Orr  surety. 
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Mrs.  Orr  answered  that  she  was  a  married  woman  at  the 
time  the  note  and  mortgage  were  executed,  that  the  property 
mortgaged  was  her  separate  estate,  acquired  by  descent  from 
her  father,  and  that  the  whole  consideration  of  the  note  was 
a  loan  of  money  to  her  husband. 

The  facts  were  found  by  the  court,  and  were  substantially 
as  follows :  Robert  Orr  negotiated  a  loan  of  six  hundred  dol- 
lars with  White.  He  agreed  to  secure  it  by  a  mortgage  on 
the  real  estate  hereinafter  mentioned.  On  the  13th  day  of 
January,  1881,  three  or  four  days  afler  the  loan  was  nego- 
tiated, Orr  and  White  went  to  a  lawyer's  office  to  have  the 
note  and  mortgage  prepared.  Upon  being  told  that  the  title 
to  the  property  upon  which  the  mortgage  was  to  be  given 
was  in  the  wife,  the  lawyer  informed  them  that  if  the  loan 
was  made  to  the  husband  a  mortgage  to  secure  it  on  the  wife's 
property  would  be  invalid.  Thereupon  Orr  brought  his  wife 
to  the  lawyer's  office,  where  «he  was  "  advised  that  in  order 
to  make  the  mortgage  legal  she  would  have  to  sign  first  on 
the  note,  and  the  money  would  be  loaned  to  her,  but  that  she 
might  do  with  it  as  she  saw  proper,  whereupon  she  consented 
to  sign  the  note  and  mortgage  in  that  way."  The  papers  were 
both  signed  by  the  husband  and  wife.  Six  hundred  dollars 
was  handed  to  the  wife,  who  immediately  after  getting  out- 
side of  the  lawyer's  office  handed  it  over  to  her  husband.  He 
used  it  for  his  own  purposes,  she  receiving  no  benefit  from  it 
whatever. 

Mrs.  Orr  acquired  the  land  upon  which  the  mortgage  vpbs 
given  in  the  following  manner:  She  inherited  some  real  es- 
tate from  her  father;  this  she  sold,  and  with  the  pmceeds  and 
some  accumulated  interest  the  mortgaged  land  was  purchased. 

Upon  the  foregoing  facts  the  court  below  stated  as  a  con- 
clusion of  law  that  the  land  was  bound  for  the  debt.  A  de- 
cree was  given  accordingly. 

At  the  time  the  mortgage  was  executed,  the  act  of  1879, 
relating  to  the  powers  of  married  women,  was  in  force.  That 
act  provided,  among  other  things,  as  follows :    "A  married 
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woman  shall  not  mortgage  or  in  any  manner  encumber  her 
separate  property  acquired  by  descent,  devise  or  gift,  as  a  se- 
curity for  the  debt  or  liability  of  her  husband  or  any  other 
person/*     Acts  1879,  p.  161. 

Two  questions  arise  upon  the  facts  presented:  1.  Was  the 
property  upon  which  the  mortgage  was  given  acquired  by 
descent  ?  2.  Was  the  debt  secured  by  the  mortgage  the  debt 
of  the  husband  ? 

"  Title  by  descent  is  the  title  by  which  one  person,  upon 
the  death  of  another,  acquires  the  real  estate  of  the  latter  as 
his  heir  at  law."  Bouvier  Diet.,  Tit.  "Descent."  The 
property  mortgaged  by  Mrs.  Orr  was  not  thus  acquired. 

She  took  her  title  by  contract,  by  purchase.  It  is  not  the 
less  by  purchase  that  the  money  with  which  the  price  was 
paid,*  was  derived  from  the  voluntary  sale  of  lands  inherited 
from  her  fathcF.  This  is  not  the  case  where  equity  follows 
the  ftmd  and  impresses  upon*  property  acquired  with  it  the 
character  of  the  property  from  which  the  fund  was  derived. 
Armington  v.  Armingtony  28  Ind.  74. 

Under  our  law  of  descents,  kindred  of  the  half  blood  in- 
herit equally  with  those  of  the  whole  blood,  except  "  if  the 
estate  shall  have  come  to  the  intestate  by  gift,  devise,  or  de- 
scent from  any  ancestor,  those  only  who  are  of  the  blood  of 
such  ancestor  shall  inherit."     R.  S.  1881,  section  2472. 

It  was  held  in  the  case  above  cited,  where  an  ancestor  had 
acquired  certain  lands  by  descent,  which  were  subsequently 
exchanged  for  other  lands  of  which  he  died  seized,  that  the 
children  of  the  half  blood  inherited  equally  with  the  others. 
Whether  or  not  property  has  been  acquired  by  descent  must 
be  determined  by  the  canons  of  descent,  and  not  by  the 
equitable  doctrine  which  follows  a  fund  into  whatever  shape 
it  may  assume.  Property  acquired  by  descent  is  property 
which  the  law  upon  the  death  of  the  ancestor  casts  ujion  the 
heir.  Where  two  persons  stand  in  such  relation  to  each 
other,  as  that;  upon  the  death  of  the  one,  the  law  casts  his 
estate  on  the  other,  they  stand  in  the  legal  relation  of  an- 
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cestor  and  heir.  The  statute  was  designed  to  protect  ances- 
tral property  to  the  wife,  so  long  as  she  chose  to  keep  it  as 
such.  The  ancestral  quality  is  not  transferred  to  other  prop* 
erty  which  may  be  acquired  by  contract,  even  though  it  be 
with  the  proceeds  of  ancestral  property  which  the  wife  has 
voluntarily  sold.  Brower  v.  Hunty  18  Ohio  St.  311 ;  Frazer 
V.  Clifford,  94  Ind.  482. 

The  appellants  rely  upon  Gregory  v.  Van  Voorst,  85  Ind.  108. 
The  question  under  examination  here,  although  fairly  within 
the  facts  of  the  case  relied  on,  does  not  seem  to  have  been 
made.  It  seems  to  have  been  taken  for  granted  by  both 
parties,  that  Mrs.  Gregory  acquired  the  property  mortgaged 
by  descent.  In  the  later  case  above  cited,  the  question  was 
made  and  decided.  To  the  extent  that  Gregory  v.  Van  Voorst, 
supra,  seems  to  indicate  a  different  rule  from  that  above 
stated,  it  must  be  deemed  to  have  been  modified  bv  Fraaer 
V.  Cliffo7*d,  supra. 

Turning  to  the  second  inquiry,  it  is  clear  the  debt  which 
the  mortgage  was  given  to  secure  was  the  debt  of  the  hus- 
band. The  law,  as  applicable  to  the  question  under  consid- 
eration, has  regard  for  the  substance  of  the  transaction.  It 
is  not  to  be  evaded  by  mere  form.  The  lender  could  not, 
after  negotiating  a  loan  to  the  husband,  make  it  the  debt  of 
the  wife  by  employing  the  device  resorted  to.  If  the  prop- 
erty mortgaged  had  been  acquired  by  descent,  devise  or  gift, 
it  is  clear  the  mortgage  would  have  been  invalid.  It  is  equally 
clear  that  the  debt  was  the  debt  of  the  husband,  notwith- 
standing the  pretence  that  the  loan  was  made  to  the  wife. 
She  neither  contracted  for  the  loan  nor  did  she  receive  any 
benefit  from  it.  To  have  made  her  the  principal,  it  was  essen- 
tial that  it  should  have  been  made  by  her,  and  for  the  benefit 
of  herself  or  her  property.  Vogd  v.  Leichner,  102  Ind.  55 ; 
Cupp  V.  Campbell,  103  Ind.  213 ;  Levering  v.  Shockey,  100 
Ind.  558. 

The  recital  in  the  mortgage  that  the  wife  was  principal  was 
of  no  consequence.     She  could  not  make  herself  principal 
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by  a  recital,  if  in  fiwt  she  was  surety.  "A  married  woman 
can  not,  by  her  own  act,  enlarge  her  legal  capacity  to  convey 
or  bind  her  separate  estate."  Bank  of  America  v.  Banks,  101 
U.  S.  240.  She  may  now  be  bound  by  an  estoppel  in  pais, 
like  any  other  person.  Such  an  estoppel  can  only  be  predi- 
cated upon  a  wrong.  It  can  not  exist  if  the  person  dealing 
with  her  either  knew  the  facts  or  was  ignorant  from  a  failure 
to  inquire,  unless  he  was  misled  by  the  misrepresentations  of 
the  wife.     Cuj)p  v.  Campbell,  supra. 

The  only  conixection  which  the  wife  seems  to  have  had  with 
the  transaction  in  this  case  was  to  sign  the  papers  as  directed, 
and  to  receive  and  pass  over  to  her  husband  the  money 
the  loan  of  which  he  had  negotiated.  This  does  not  give  it 
even  the  resemblance  of  a  loan  to  the  wife.  The  debt  was 
the  husband^s  notwithstanding.  Veal  v.  Hart,  63  Ga.  728 ; 
Way  V.  Peck,  47  Conn.  23;  Athol  Machine  Co,  v.  Fuller, 
107  Mass.  437. 

As,  however,  the  property  mortgaged  was  not  acquired  by 
devise,  descent  or  gift,  and  as  by  the  statute  then  in  force  the 
property  of  married  women  acquired  by  contract  or  purchase 
might  be  bound  by  a  mortgage  for  the  husband's  debt,  the 
conclusion  of  law  as  stated  by  the  court  was  right. 

Judgment  affirmed,  with  costs. 

Filed  May  14,  1886. 


No.  11,969. 

Vandercook  v.  Williams,  Treasurer. 

County  AuDrron, — Thxes.—DtUyofAtuiUoraBto  Omitted  Property.-^ Pbwen 
not  JvdiewL — GompensatUm. — Under  section  6416,  R.  S.  1881,  it  is  the  of- 
ficial duty  of  the  county  auditor  to  search  for  and  discover  omitted  prop* 
erty  and  to  add  the  same  to  the  tnx-duplicate,  with  the  proper  valuation. 
In  the  discharge  of  this  duty  he  has  the  powers  of  an  as^sessor ;  he  does 
not  act  as  a  judicial  officer,  and  his  acts  are  not  jiid&^ments,  nor  is  he  en- 
titled to  additional  compensation  for  his  services. 
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Same. — County  Oommimonen. — Contract  with  Auditor  to  Discover  Omitted  Profh 
erty» — StaiiUe  Construed. — The  provision  in  section  6416,  R.  S.  1881,  that 
**  No  person  other  than  the  officials  provided  for  in  this  law  shall  be  em- 
ployed by  the  county  commissioners  to  discover  omitted  property/'  does 
not  authorize  the  employment  of  the  county  auditor,  or  other  official 
named  in  that  law,  to  discover  omitted  property  at  an  additional  com- 
pensation to  that  elsewhere  given  him  for  performing  liis  official  duties, 
and  a  contract  to  that  end  is  void. 

Same. — Injunction, — Where  a  county  auditor,  although  acting  under  a  void 
contract  with  the  county  commissioners,  by  which  he  is  to  receive  a  cer- 
tain per  cent,  of  the  taxes  collected  on  omitted  property  discovered  by 
him,  discovers,  places  a  valuation  upon,  and  adds  tp  the  tax-duplicate, 
omitted  property,  the  taxpayer  can  not  enjoin  the  collection  of  taxes 
thereon  without  a  showing  that  he  has  been  injured. 

From  the  Steuben  Circuit  Court. 

J.  MoiTiSy  C.  H.  Aldrich  and  /.  Jf.  Barrett,  for  appellant. 
A,  A,  Chapin  and  W.  L.  Penfield,  for  appellee. 

HowK,  J. — In  this  case,  the  circuit  court  sustained  the  de- 
murrer of  the  appellee,  Williams,  to  the  complaint  of  the 
appellant,  Vandercook.  This  ruling  is  the  only  error  as- 
signed here  by  the  appellant,  and  it  presents  for  our  decision 
the  question  of  the  sufficiency  of  facts,  stated  in  his  com- 
plaint, to  constitute  a  cause  of  action. 

In  his  complaint,  Vandercook  alleged  that,  on  the  12th 
day  of  June,  1883,  one  Robert  H.  Johnson,  then  and  since 
the  auditor  of  Steuben  county,  entered  into  a  contract  with 
the  board  of  commiasioners  of  Steuben  county,  in  the  words 
and  figures  following,  to  wit : 

"  Whereas,  it  appearing  that  large  sums  of  taxable  prop- 
erty escape  taxation,  by  reason  of  evasions  and  concealments 
on  the  part  of  the  owners  thereof;  and  whereas,  the  board 
of  commissioners  find  an  indispensable  public  necessity,  that 
a  competent  person  should  be  employed  to  collect  the  neceij- 
sary  facts  and  evidence  for  the  recovery  of  such  taxes,  and 
all  other  moneys  dQe  the  county  and  State  aforesaid,  order 
the  following :  That  Robert  H.  Johnson,  auditor  of  Steuben 
county,  be  and  he  is  hereby  employed  and  directed  to  make 
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search  for  all  such  omitted  and  concealed  taxables,  and  also  for 
the  evidence  of  all  other  moneys  due  said  county,  and  proceed 
with  reference  thereto  in  the  manner  provided  by  law,  and 
in  accordance  with  the  written  contract  executed  this  day, 
which  contract  is  in  these  words,  to  wit :  This  agreement 
made  and  entered  into,  this  12th  day  of  June,  1883,  by  and 
between  the  board,  of  commissioners  of  Steuben  county,  of 
the  first  part,  and  the  auditor  of  said  county,  of  the  second 
JMirt,  witnesseth :  That,  by  the  contract,  the  party  of  the 
second  part  is  hereby  employed  by  the  party  of  the  first  part 
to  diligently  search  for  and  discover  in  a  lawful  manner 
omitted,  concealed  and  unassessed  taxable  property,  as  pro- 
vided for  by  section  6416  of  the  Revised  Statutes,  the  taxes 
upon  which  property  being  lawfully  due  said  county  and  State. 
The  party  of  the  second  part  shall  also  make  diligent  search 
and  examination  for  evidence  of  other  moneys  due  said 
county,  which,  by  reason  of  negligence,  have  been  lost  to 
the  county ;  said  second  party,  after  the  said  discoveries,  shall 
be  governed  by  the  laws  in  relation  thereto  and  act  accord- 
ingly. For  and  in  consideration  of  the  services  above  named, 
being  done  and  performed  by  the  party  of  the  second  part, 
and  the  necessary  expert  assistance,  the  party  of  the  first  part 
covenants  and  agrees  to  pay  the  party  of  the  second  part  a 
sum  equal  to  thirty  per  centum  of  the  money  and  taxes  re- 
covered by  the  treasurer  of  said  county  by  reason  of  the  afore- 
said discoveries :  Provided,  That  said  percentage  nor  any  part 
thereof  shall  be  paid  or  deemed  due  and  owing  until  such 
money  and  taxes  have  actually  been  paid  into  the  county 
treasury,  and  that  immediately  upon  such  money  and  taxes 
having  been  paid  into  the  treasury,  then  and  in  that  case  the 
aforesaid  commission  shall  become  due  and  payable  by  the 
board  of  commissioners  of  Steuben  county,  whenever  they 
may  be  in  session.  This  contract  shall  continue  in  force  for 
one  year  from  this  date;  the  work  to  be  proceeded  with  as 
soon  as  possible.  In  witness  whereof,"  etc.  (We  omit  the 
signatures  to  this  contract.) 


\ 
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And  the  appellant  averred,  that  afterwards^  on  the  —  day 

of ,  1883,  the  said  Johnson,  as  such  auditor,  under 

and  pursuant  to  the  foregoing  contract,  and  as  the  employee 
of  such  board  of  county  commissioners,  notified  the  appel- 
lant to  appear  before  him  at  his  office  in  Steuben  county,  and 
show  cause  why  certain  pretendedly  omitted  personal  property, 
alleged  to  belong  to  the  appellant,  should  not  be  entered  upon 
the  tax  duplicate  of  such  county,  by  such  auditor,  acting  un- 
der and  pursuant  to  the  aforesaid  contract  with  such  board 
of  commissioners;  that  the  appellant  having  &iled  to  appear 
before  such  auditor  as  required  by  such  notice,  the  aforesaid 
auditor,  acting  as  the  employee  of  such  board  of  commis- 
sioners, under  the  foregoing  contract,  on  the  day  and  year 
last  named,  without  authority  of  law,  placed  upon  the  tax 
duplicate  of  the  county  personal  property  of  the  appellant^ 
of  the  nominal  amount  of  $1,000,  and  then  and  there,  under 
such  contract,  valued  the  same  at  $1,000  for  taxation,  for  the 
years  1876  to  1883  inclusive,  and  then  and  there,  under  such 
contract,  assessed  taxes  thereon  for  State  and  county  pur- 
poses, for  such  years;  that  the  taxes  for  the  years  1876  to 
1880,  ranging  from  $51.75  to  $195.30  inclusive,  so  made  by 
special  assessment,  were  not  returned  to  the  county  treasurer 
until  the  date  hereinbefore  given  for  any  of  such  years, 
amounting  in  all  to  the  sum  of  $2,489.94 ;  and  the  auditor 
afterwards  delivered  such  duplicate,  with  such  property  val- 
uation and  assessments  thereon  entered  by  such  auditor,  to 
the  appellee  as  treasurer  for  collection,  which  duplicate  was 
then  in  the  hands  of  appellee,  as  treasurer  of  such  county, 
who  would,  if  not  restrained  by  an  order  of  the  court,  proceed 
to  collect  the  taxes  so  assessed,  of  and  from  the  appellant; 
that  such  taxes,  as  entered  upon  the  tax  duplicate,  constituted 

a  cloud  upon  the  appellant's  title  to acres  of  land,  owned 

by  him  in  Steuben  county. 

And  the  appellant  averred,  that  the  taxes  so  assessed  by 
Robert  H.  Johnson  as  such  auditor,  under  the  foregoing  con- 
tract, were  and  are  absolutely  void,  for  the  reason,  among 
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others^  that  he,  Johnson^  was^  at  the  time  he  made  such  val- 
uation and  assessment^  interested  therein  to  the  amount  of 
thirty  per  cent,  of  the  taxes  so  assessed^  under  the  aforesaid 
contract^  against  the  appellant^  and  was  by  reason  of  such 
interest  disqualified  and  incompetent  to  make  such  assess- 
ment; and  the  appellant  averred^  that  he  had  paid  all  taxes 
legally  assessed  against  him  for  State  and  county  purposes, 
and  then  due,  and  was  the  owner  of  real  estate  in  such  countv. 
Wherefore  the  ap])ellant  prayed  that  the  appellee^  as  treas- 
urer of  such  county,  might  be  forever  enjoined  from  collect- 
ing the  aforesaid  taxes,  etc. 

Several  objections  are  urged  by  the  appellant's  counsel  to 
the  decision  of  the  circuit  court  in  sustaining  the  appellee's 
demurrer  to  the  foregoing  complaint.  In  their  brief  of  this 
cause,  the  appellant's  counsel  contend  that  "  the  following 
propositions  are  indisputably  the  law: 

"  1.  That  the  auditor,  in  determining  what  property  of  ap- 
pellant was  taxable  and  what  was  its  value,  acted  judicially. 

"  2,  That  an  interest  in  the  questions,  thus  to  be  determined, 
would  render  his  decision  void. 

"  3.  That  if,  by  a  contract  with  the  board  of  commission- 
ers, he  secured  thirty  per  cent,  of  the  amount  of  taxes  by 
him  assessed  against  the  appellant,  his  decision  of  the  ques- 
tion was  void,  though  the  contract  was  illegal  and  not  en- 
forceable against  the  board." 

In  their  brief  the  appellant's  counsel,  in  speaking  of  the 
circuit  court's  decision,  say  :  "  In  passing  upon  the  demurrer, 
the  court  below  held  the  contract  between  the  board  and  the 
auditor  void.  The  judge  also  held  that  because  the  contract 
was  void,  though  believed  to  be  valid  by  the  auditor,  its  legal 
invalidity  had  the  eflFect  to  render  him  an  impartial  and  dis- 
interested judge,  and  his  judgment  as  to  the  taxability  of  the 
property,  alleged  by  him  to  belong  to  the  appellant,  and  his 
estimate  of  its  value,  fair  and  valid ;  that,  for  this  reason, 
the  judgment  of  the  auditor,  upon  the  question  raised  by  the 
demurrer,  must  be  legally  regarded  as  free  from  bias  and  the 
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corrupting  taint  of  selfish  partiality.  And  this  is  the  ques- 
tion, and  the  only  question,  presented  to  this  court  for  deci- 
sion. Though  the  auditor  contends,  and  will  in  this  case  con- 
tend, and  though  he  seems  to  believe,  that  the  contract  which 
gave  him  one-third  of  the  taxes,  which  he  might  adjudge  and 
assess  against  the  appellant,  is  valid,  will  this  court  hold,  as 
did  the  court  below,  that,  because  the  contract  is  void  in  law, 
the  auditor  was,  though  acting  under  it  in  the  belief  that  it 
was  valid,  for  that  reason  a  disinterested  and  impartial  judge, 
in  the  sense  of  law?  Was  he  a  man  in  whose  impartiality 
and  fairness  the  appellant  should,  by  the  law  of  Indiana,  be 
compelled  to  confide,  without  appeal  and  without  complaint, 
though  he  believed  that  the  auditor  was  adjudging  his  own 
case,  and,  by  his  judgment,  putting  money  in  his  own  pocket  ? 
Tliis  is  the  question.  Its  statement  seems  to  shock  every 
man's  sense  of  right  and  justice." 

We  have  quoted  thus  liberally  from  the  able  brief  of  the 
appellant's  learned  counsel,  not  alone  to  show  the  grounds 
upon  which  they  ask  for  the  reversal  of  the  judgment  below, 
but  also  to  disclose  the  line  of  argument  they  have  pursued, 
in  endeavoring  to  support  their  positions.  The  first  question 
for  decision  in  this  case,  as  it  seems  to  us,  may  be  thus  stated : 
Is  the  contract  bv  and  between  the  board  of  commissioners 
and  the  auditor  of  Steuben  county,  a  copy  of  which  is  set  out 
in  the  appellant's  complaint,  authorized  by  law,  and,  there- 
fore, a  valid,  legal  and  binding  contract?  Upon  the  face  of 
such  contract,  it  is  manifest  that  it  was  executed  by  the  par- 
ties thereto  upon  the  supposition,  at  least,  that  its  execution 
was  fully  authorized  by  the  provisions  of  section  6416,  R.  S. 
1881,  in  force  since  March  29th,  1881.  This  section  of  the 
statute  is  mentioned  in  such  contract,  and  provides  as  follows : 

"  Whenever  any  county  auditor  shall  discover  or  receive 
credible  information,  or  if  he  shall  have  reason  to  believe, 
that  any  real  or  personal  property  has,  from  any  cause,  been 
omitted  in  whole  or  in  part  in  the  assessment  of  any  year  or 
number  of  years  from  the  assessment-bopk  or  from  the  tax- 


NOVEMBER  TERM,  1885.  351 


Vandercook  v,  Williams,  Treasurer. 


duplicate^  he  shall  proceed  to  correct  the  tax-duplicate  and 
add  such  property  thereto,  with  the  proper  valuation,  and 
charge  such  property  and  the  owner  thereof  with  the  proper 
amount  of  taxes  thereon,  to  enable  him  to  do  which  he  is  in- 
vested with  all  the  powers  of  assessors  under  this  act.  But 
before  making  such  correction  or  addition,  if  the  person  claim- 
ing to  own  such  property,  or  occupying  it,  or  in  possession 
thereof,  reside  in  the  county  and  be  not  present,  he  shall  give 
such  person  notice  in  writing  of  his  intention  to  add  such 
property  to  the  tax-duplicate,  describing  it  in  general  terms, 
and  requiring  such  person  to  appear  before  him,  at  his  office, 
at  a  specified  time  within  ten  days  after  giving  such  notice, 
to  show  cause,  if  any,  why  such  property  should  not  be  added 
to  the  tax-duplicate;  and  if  the  party  so  notified  do  not  ap- 
pear, or,  if  he  appear,  and  fail  to  show  any  good  and  suffi- 
cient cause  why  such  assessment  shall  not  be  made,  the  same 
shall  be  made.  The  county  auditor  shall,  in  all  cases,  file  in 
his  oflSce  a  statement  of  the  facts  or  evidence  on  which  he 
made  such  correction ;  but  he  shall  in  no  case  reduce  the 
amount  returned  by  the  assessor,  without  the  written  assent 
of  the  auditor  of  state,  given  on  the  statement  of  facta  sub- 
mitted by  the  county  auditor.  No  person  other  than  the  of- 
ficials provided  for  in  this  law  shall  be  employed  by  the  county 
commissioners  to  discover  omitted  property.'* 

Assuming  to  act  under  these  statutory  provisions,  the  board 
of  commissioners  of  Steuben  county  and  the  auditor  of  such 
county  entered  into  the  contract  or  agreement,  set  out  in  the 
appellant's  complaint.  It  will  be  seen  from  such  contract  or 
agreement,  a  copy  of  which  we  have  heretofore  given  in  set- 
ting out  the  substance  of  appellant's  complaint,  that  the 
county  board  thereby  attempted  to  employ  the  county  au- 
ditor, vUer  aiiay "  to  diligently  search  for  and  discover,  in  a  law- 
fill  manner,  omitted,  concealed  and  unassessed  taxable  prop- 
erty, as  provided  for  by  section  6416  of  the  Revised  Statutes, 
the  taxes  upon  which  property  being  lawfully  due  such  county 
and  State."     It  will  be  further  seen  that  in  such  contract  or 
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agreement,  for  and  in  consideration  of  the  services  above 
named^  being  done  and  performed  by  the  county  auditor,  and 
necessary  expert  assistance,  the  county  board  covenanted  and 
agreed  to  pay  such  county  auditor  a  sum  equal  to  thirty  p^r 
centum  of  the  money  and  taxes  recovered  by  the  treasurer 
of  such  county,  by  reason  of  such  discoveries  of  the  county 
auditor.  Applying  the  ordinary  rules  of  statutory  construc- 
tion to  the  provisions  of  section  6416,  above  quoted,  we  are 
of  opinion  that  the  execution  of  such  a  contract  as  the  one 
set  out  in  appellant's  complaint  is  wholly  unauthorized  by  that 
section  of  the  statute.  It  was  the  official  duty  of  the  county 
auditor,  without  regard  to  any  contract,  under  that  section 
of  the  statute^  as  we  construe  its  provisions,  "  to  diligently 
^arch  for  and  discover,  in  a  lawful  manner,  omitted,  con- 
cealed and  unassossed  taxable  property,  and  to  add  such  prop- 
erty when  discovered  to  the  tax-duplicate,  with  the  proper 
valuation,  and  charge  such  property  and  its  owner  with  the 
proper  amount  of  taxes  thereon,  and  to  enable  such  auditor 
to  discharge  this  statutory  duty,  he  was  invested  with  all  the 
powers  of  an  assessor  under  the  law. 

In  section  5907,  R.  S.  1881,  in  force  since  May  31st,  1879, 
it  is  provided  that  the  county  auditor  shall  be  allowed  an  an- 
nual specified  sum,  "and  no  more,  for  his  services,'*  except  a 
oertain  addition  thereto  dependent  upon  the  population  of 
his  county,  as  shown  by  the  last  preceding  United  States  cen- 
sus, and  except,  also,  an  annual  allowance  of  one  hundred 
-dollars  for  making  reports  to  the  auditor  of  state.  It  was 
not  competent,  therefore,  for  the  county  board  to  covenant 
and  agree  to  pay  the  county  auditor  any  additional  compensa- 
tion for  his  services  in  the  discharge  of  any  of  his  official  or 
statutory  duties ;  nor  was  it  competent  for  such  county  au- 
<litor  to  contract  for,  or  to  accept  and  receive,  any  such  addi- 
tional compensation  for  his  services.  City  of  Fort  Wayne  v. 
Lehr,  88  Ind.  62 ;  Miller  v.  Embree,  88  Ind.  133. 

It  18  probable,  we  think,  that  the  contract  or  agreement, 
set  out  in  appellant's  complaint^  was  executed  by  the  parties 
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thereto,  apon  the  supposition  that  its  execution  was  author- 
ized by  the  language  used  in  the  last  sentence  of  section 
*641*,  above  quoted,  namely :  "  No  person  other  than  the  of- 
ficials provided  for  in  this  law  shall  be  employed  by  the  county 
commissioners  to  discover  omitted  property/*  We  are  of 
opinion^  however,  that  this  provision  of  the  statute  is  not 
&irly  open  to  the  construciion,  that  the  Legislature  intended 
thereby  to  authori:^e  the  county  commissioners  to  employ  any 
of  the  officials  named  in  that  law  to  discover  omitted  prop- 
erty, at  an  additional  compensation  to  the  compensation  else- 
where given  them  by  law  for  their  services  in  the  discharge 
of  their  official  duties.  On  the  contrary,  it  was  the  manifest 
intention  of  the  Legislature,  in  the  enactment  of  the  statutory 
provision  last  quoted,  as  it  seems  to  us,  to  prevent  and  forbid 
the  employment  by  the  county  commissioners  of  outside  par- 
ties, who  at  the  time,  for  a  consideration,  made  it  their  spe- 
cial occupation  to  diligently  search  for  and  discover  omitted, 
concealed  and  unassessed  taxable  property,  in  the  several 
counties  of  this  State.  The  provision  quoted  ^^  hath  this  ex- 
tent, and  no  more." 

We  conclude,  therefore,  that  the  contract  or  agreement,  set 
out  in  the  appellant's  complaint,  is  wholly  unauthorized  by 
the  statute,  and^  therefore,  is  void.  Such  contract  or  agree- 
ment is  also  void  as  against  public  policy.  The  law  will  not 
tolerate  the  employment  of  a  public  officer  to  discharge  his 
plain  official  duty,  at  a  compensation  other  or  different  from, 
or  in  addition  to,  the  compensation  given  him  by  law  for  his 
official  services.  Especially  so,  where,  as  in  this  case,  the 
amount  of  such  additional  compensation  is,  by  contract,  made 
to  depend  upon  the  exercise  of  his  individual  judgment  in 
the  discharge  of  his  official  duty.  Public  policy,  as  well  as 
law,  forbids  the  execution  or  enforcement  of  such  a  contract 
or  agreement. 

The  question  remains  for  decision,  what  effect  does  the  fact 
that  the  assessment  of  appellant's  omitted  property,  of  which 
Vol.  106.— 23 
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he  complains  in  this  action^  was  made  by  the  county  auditor 
under  and  pursuant  to  the  provisions  of  such  invalid,  unau- 
thorized and  void  contract,  have  upon  the  sufficiency  or  in- 
sufficiency of  the  appellant's  complaint  ?  It  is  true,  perhaps^ 
that  the  execution  and  existence  of  such  illegal  and  void  con- 
tract prompted  and  induced  the  county  auditor  to  make  the 
assessment  of  appellant's  omitted  property,  of  which  he  com- 
plains, and  that,  if  there  had  been  no  such  contract  in  ex- 
istence, the  county  auditor  would  not  have  made  such  assess- 
ment. But,  does  it  follow  from  these  facts,  conceding  them 
to  be  such,  that  the  assessment  of  appellant's  omitted  prop- 
erty and  the  valuation  thereof,  and  the  taxes  charged  against 
such  property  and  appellant  on  the  tax-duplicate  by  such 
county  auditor,  were  and  are  of  necessity,  under  the  allega- 
tions of  the  complaint,  wrongful,  unjust  and  void  ?  We  think 
not.  It  will  be  observed,  that  the  appellant  has  nowhere 
averred  in  his  complaint  that  he  did  not  own  the  omitted 
property  wherewith  he  was  assessed  by  the  county  auditor,  nor 
that  such  property  was  for  any  cause  exempt  from  taxation^ 
nor  even,  that  the  county  auditor  had  placed  an  unjust  or 
excessive  valuation  on  such  property.  In  the  absence  of 
such  averments  as  these,  we  are  bound  to  conclude  that  the 
appellant  did  own  such  omitted  property,  that  it  was  lawfully 
subject  to  taxation,  that  the  valuation  of  such  property  by 
such  county  auditor  was  neither  unjust  nor  excessive,  and 
that  the  taxes  thereon  were  properly  charged  by  such  auditor 
against  appellant  and  his  property  on  the  tax-duplicate.  If 
the  appellant  owned  the  omitted  property  which  had  not  been 
assessed  for  taxation,  if  it  was  lawfully  subject  to  taxation, 
and  if  no  unjust  or  excessive  valuation  was  placed  thereon, 
then  the  taxes  assessed  on  such  property  are  a  proper  and 
legal  charge  against  appellant  and  his  property,  whatever 
motive  may  have  prompted  and  induced  the  county  auditor 
to  assess  such  omitted  property,  and  to  enter  it  and  the  taxes 
thereon  on  the  tax-duplicate. 

We  conclude,  therefore,  that  the  facts  stated  in  the  appel- 
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lant's  compIaiDt  herein  are  not  sufficient  to  constitute  a  cause 
of  action  in  his  favor,  nor  to  entitle  him  to  any  relief.  The 
demurrer  to  such  complaint  was  correctly  sustained. 

The  judgment  is  affirmed,  with  costs. 

FUed  June  16, 1885. 

On  Petition  foe  a  Reheabing. 

HowK,  C.  J. — Appellant's  counsel  ask  a  rehearing  of  this 
cause,  and  support  their  petition  therefor  by  an  able  and  ex- 
haustive argument.  In  our  original  opinion,  we  held  that 
the  contract  or  agreement,  set  out  in  appellant's  complaint, 
"by  and  between  the  board  of  commissioners  of  Steuben 
county,  of  the  first  part,  and  the  auditor  of  such  county,  of 
the  second  part,"  was  illegal  and  void  for  two  reasons,  namely : 
1.  Because  it  was  wholly  unauthorized  by  the  statute  (section 
6416,  R.  S.  1881),  and  therefore  void;  and  2.  It  was  void 
as  against  public  policy,  because  "  the  law  will  not  tolerate  the 
employment  of  a  public  officer  to  discharge  his  plain  official 
duty,  at  a  compensation  other  or  diffijrent  from,  or  in  addi- 
tion to,  the  compensation  given  him  by  law  for  his  official 
services.'' 

Thus  far,  our  original  opinion  was  favorable  to  the  appel- 
lant, and  we  do  not  understand  that  his  learned  coilnsel  com- 
plain of  such  decision,  nor  of  the  reasons  assigned  therefor. 
But  we  went  further,  in  our  original  opinion,  and  held  therein 
that  although  such  contract  or  agreement  was  unauthorized 
by  law  and  void,  as  against  public  policy,  and  although  the 
execution  and  existence  of  such  illegal  and  void  contract 
prompted  and  induced  the  county  auditor  to  make  the  assess- 
ment of  appellant's  omitted  property,  of  which  he  com- 
plained, yet  his  complaint  was  bad  on  demurrer,  because  he 
had  nowhere  averred  therein  that  he  did  not  own  the  omitted 
property,  wherewith  he  was  so  assessed  by  such  county  au- 
ditor, nor  that  such  property  was  for  any  cause  exempt  from 
taxation,  nor  even  that  the  county  auditor  had  placed  an 
unjust  or  excessive  valuation  on  such  property.     Upon  this 
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pointy  we  said :  "  If  the  appellant  owned  the  omitted  prop- 
erty which  had  not  been  assessed  for  taxation^  if  it  was  law- 
fully subject  to  taxation,  and  if  no  unjust  or  excessive  val- 
uation was  placed  thereon,  then  the  taxes  assessed  on  such 
property  are  a  proper  and  legal  charge  against  appellant  and 
his  property,  whatever  motive  may  have  prompted  and  in- 
duced the  county  auditor  to  assess  such  omitted  property, 
and  to  enter  it  and  the  taxes  thereon  on  the  tax-duplicate/' 
In  other  words,  we  held  in  our  original  opinion,  that  how- 
ever illegal  and  void  the  contract  or  agreement,  between  the 
county  board  and  county  auditor,  may  in  fact  be,  such  illegal 
and  void  contract  will  afford  the  appellant  no  sufficient  cause 
of  action  for  either  legal  or  equitable  relief,  unless  his  com- 
plaint  affirmatively  shows  that  he  has  been  injured  or  dam- 
aged  thereby. 

Appellant's  counsel  vigorously  assail,  in  argument,  this 
holding  of  the  court.  They  say :  "  It  is  not  enough,  in  the 
opinion  of  the  court,  to  avoid  the  decision  of  a  judge  from 
whom  no  change  of  venue  can  be  taken,  whose  decision  is 
final,  and  from  which  there  is  no  appeal,  that  he  is  interested 
largely  in  the  very  point  decided,  but  that  a  party  to  such 
decision  is  bound  by  it,  unless  he  avers  and  proves  that  it 
was  necessarily  wrongful  and  unjust  in  point  of  fact.  In 
other  words,  that  the  decision  of  such  a  judge,  though  the  law 
provides  no  means  of  removing  the  cause  from  him  or  va- 
cating the  judgment  by  appeal  or  otherwise  (as  is  the  case 
with  the  auditor)  is  presumably  rightful  and  just,  and  there- 
fore, until  the  contrary  is  alleged  and  proved,  must  stand  as 
a  valid  and  binding  judgment."  And  so  on,  through  thir- 
teen pages  of  closely  printed  matter,  appellant's  counsel  have 
labored  assiduously  and  learnedly  to  show  that,  under  the 
law,  a  county  auditor  is  a  judge  and  acts  as  such  in  the  dis- 
charge of  the  duties  imposed  on  him  by  section  6416,  supra, 
in  relation  to  the  assessment  and  valuation  of  omitted  prop- 
erty, and  the  addition  thereof  to  the  tax-duplicate,  for  the 
purposes  of  taxation.     To  enable  the  county  auditor  to  di^- 
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charge  such  duties^  the  General  Assembly  say,  "he  is  in- 
vested with  all  the  powers  of  assessors  under  the  act  of 
March  29th,  1881,  concerning  taxation;"  and  appellant^s 
counsel  say,  he  is  invested  with  the  judicial  power  of  the 
State,  is  a  court  or  judge  as  the  case  may  be,  and,  in  the  dis- 
charge of  such  duties,  all  his  acts  are  judgments. 

In  the  organic  or  fundamental  law  of  this  State,  section  1 
of  article  3,  it  is  thus  ordained :  "  The  powers  of  the  govern- 
ment are  divided  into  three  separate  departments ;  the  legis- 
lative, the  executive,  including  the  administrative,  and  the 
judicial;  and  no  person  charged  with  official  duties  under 
one  of  these  departments  shall  exercise  any  of  the  functions 
of  another,  except  as  in  this  Constitution  expressly  provided." 
Section  96,  R.  S.  1881. 

In  section  1  of  article  7  of  our  State  Constitution,  it  is 
thus  declared:  "The  judicial  power  of  the  State  shall  be 
vested  in  a  Supreme  Court,  in  circuit  courts,  and  in  such 
other  courts  as  the  General  Assembly  may  establish."  Sec- 
tion 161,  R.  S.  1881. 

A  county  auditor  is  an  officer,  belonging  to  the  adminis- 
trative branch  of  the  executive  department,  and  in  section  6 
of  article  6  of  the  State  Constitution,  it  is  ordained  that  all 
county  officers  shall  "  perform  such  duties  as  may  be  directed 
by  law."  Section  156,  R.  S.  1881.  It  is  nowhere  provided, 
expressly  or  otherwise,  in  our  State  Constitution,  that  any 
county  auditor  or  other  officer,  of  the  administ^tive  branch 
of  the  executive  department  of  the  State  government,  may 
exercise  any  of  the  functions  of  the  judicial  department.  In 
this  case  it  is  not  claimed  that  the  statute  has  invested  the 
county  auditor  with  the  judicial  power  of  the  State,  or  has 
authorized  such  auditor  to  exercise  any  of  the  functions  of 
the  judicial  department  of  the  State  government.  If  the  stat- 
ute had  invested  the  county  auditor  with  judicial  power,  or 
had  authorized  such  auditor  to  exercise  judicial  functions,  in 
the  discharge  of  any  of  the  duties  imposed  on  him  by  law, 
it  is  certain  that  the  statute,  to  that  extent,  would  have  been 
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unconstitutional  and  void.  It  has  been  uniformly  held  by 
this  court  that  judicial  officers  only  can  extTcise  judicial 
powers  or  functions.  Wright  v.  Defrees,  8  Ind.  298 ;  Waldo 
V.  Wallace,  12  Ind.  569;  ColvmbuSy  eic.y  R.  W.  Co.  v.  Boards 
eic.y  65  Ind.  427 ;  ShovJtz  v.  McPheeters,  79  Ind.  373 ;  Gregory 
V.  State,  ex  rel.,  94  Ind.  384  (48  Am.  R.  162);  Elmore  v. 
Overton,  104  Ind.  548 ;  Pressley  v.  Lamb,  105  Ind.  171. 

It  follows  from  what  we  have  said,  that  under  our  laws  and 
decisions  the  auditor  of  Steuben  county  was  not  and  could 
not  have  been  a  judge,  invested  with  the  judicial  power  of 
the  State,  and  authorized  to  exercise  judicial  functions;  and, 
further,  that  his  proceedings  and  acts  as  such  auditor,  under 
the  provisions  of  section  6416,  supra,  in  the  assessment  of 
appellant's  omitted  property  for  the  purposes  of  taxation, 
were  under  our  law  in  no  proper  or  legal  sense  a  judgment. 
This  conclusion  disposes  of  the  entire  argument  of  counsel, 
in  support  of  appellant's  petition  for  a  rehearing  of  this  cause. 
The  argument  proceeds  upon  an  erroneous  theory,  and  has 
no  sufficient  foundation,  either  in  fact  or  in  law. 

Appellant's  petition  for  a  rehearing  is  overruled,  at  his 
costs. 

The  appellee  has  also  filed  a  petition  for  a  rehearing  of  this 
cause.  In  this  petition  it  is  claimed  that  we  have  given  an 
erroneous  construction  to  section  6416,  supra,  quoted  at  length 
in  our  original  opinion,  or,  rather,  to  the  last  provision  or 
sentence  of  fftch  section,  which  reads  as  follows :  '^  No  person 
other  than  the  officials  provided  for  in  this  law  shall  be  em- 
ployed by  the  couijty  commissioners  to  discover  omitted  prop- 
erty." In  construing  this  provision  of  the  statute,  in  our 
original  opinion,  we  held,  in  eflFect,  that  the  manifest  inten- 
tion of  the  General  Assembly  in  the  enactment  of  such  pro- 
vision was  to  prohibit  the  employment  by  the  county  com- 
missioners of  persons  who  made  it  their  special  business,  for 
a  consideration,  "  to  discover  omitted  property."  We  held, 
further,  that  such  statutory  provision  was  not  fairly  open  to 
the  construction  that  the  county  commissioners  were  thereby 
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authorized,  or- that  the  Legislature  thereby  intended  to  au- 
thorize such  commissioners,  to  employ  the  county  auditor  or 
any  other  official,  named  in  the  act  of  March  29th,  1881,  con- 
cerning taxation,  to  discover  omitted  property.  We  adhere 
firmly  to  the  construction  we  have  placed  upon  the  statutoiy 
provision  last  quoted,  in  our  original  opinion,  and  the  able 
argument  of  appellee's  learned  counsel,  in  support  of  a  dif- 
ferent construction,  has  not  caused  us  to  entertain  even  a 
doubt  in  regard  to  the  correctness  of  our  original  decision 
of  the  question  under  consideration. 

Appellee's  petition  for  a  rehearing  is  overruled,  at  his  costs. 
Filed  Jane  25, 1885.  id6~860 
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PARTmoN. — FiTial  Judgment. — Appeal, — Dismissal— Where,  in  an  action 
for  the  partition  of  real  estate,  the  title  is  directly  put  in  issue  hy  the 
pleadings,  a  judgment,  adjudicating  the  question  of  title,  settling  the 
rights  of  the  parties,  and  ordering  the  land  sold,  is  a  final  judgment 
from  which  an  appeal  will  lie,  and  an  appeal,  not  taken  within  a  year 
from  such  judgment  but  within  a  year  from  the  confirmation  of  the 
sale,  will  be  dismissed  for  want  of  jurisdiction. 

Same. — New  Trial  as  of  Right, — In  such  case,  a  new  trial  may  be  demanded 
as  a  matter  of  right. 

From  the  Dearborn  Circuit  Court. 

J.  D.  Haynea  and  /.  K.  Thompson^  for  appellants. 
W,  S.  Holman  and  W.  S.  Holman,  Jr.,  for  appellees. 

Elliott,  J. — The  complaint  was  for  partition  of  land,  but 
the  question  of  title  was  directly  and  fully  put  in  issue  by 
cross  complaint  and  answers.  Upon  the  issue  formed  by  the 
pleadings  the  jury  returned  a  general  verdict  and  answers  to 
interrogatories,  from  which  it  appears  that  the  question  of 
title  was  passed  on  by  them.  The  verdict  was  followed  by  a 
judgment  adjudicating  the  question  of  title  and  settling  the 
rights  claimed  by  the  respective  parties.     The  judgment  was 


360  SUPREME  COURT  OF  INDIANA, 

a 

Kreitline  et  al.  v.  Franz  et  oL 

in  form  and  in  effect  a  final  one,  determining  all  the  questions 
presented  by  the  pleadings,  and  decreeing  that  the  property, 
not  being  susceptible  of  partition,  should  be  sold.  This 
judgment  was  entered  on  the  8th  day  of  October,  1881 ;  on 
that  day  a  motion  for  a  new  trial  was  filed,  a  prayer  for  ap- 
peal entered,  and  leave  taken  to  file  a  bill  of  exceptions.  The 
decree  directed  the  appointment  of  a  commissioner  to  sell  the 
land,  and,  on  the  4th  day  of  Jun&,  1884,  the  report  of  the 
commissioner  was  approved.  The  transcript  was  filed  in  this 
court  on  the  29th  day  of  May,  1885.  The  appellee  contends 
that  the  judgment  rendered  in  September,  1881,  was  the  final 
one,  and  that  as  the  appeal  was  not  taken  until  May,  1885^ 
'this  court  has  no  jurisdiction  to  entertain  the  appeal. 

The  contention  of  the  appellees  must  prevail.  The  case  is 
ruled  by  the  principle  decided  in  Fleenor  v.  DrMill,  97  Ind» 
27,  for  it  is  there  held  that  such  a  judgment  as  the  one  before 
us  is  a  final  judgment.  This  ruling  must  be  adhered  to  in 
such  a  case  as  this,  where  the  title  to  real  estate  is  directly 
put  in  issue  and  expressly  adjudicated,  or  else  confusion  will 
be  produced.  It  is  the  law  that  in  an  action  of  partition^ 
where,  as  here,  the  title  to  real  estate  is  directly  put  in  issue 
by  the  pleadings  and  expressly  adjudicated,  a  new  trial  may 
be  demanded  as  a  matter  of  right.  Hammann  v.  Mink,  99 
Ind.  279;  Cooler  v.  Boston,  89  Ind.  186;  McFerran  v.  Jfc- 
Ferran,  69  Ind.  29,  see  p.  33 ;  Gullett  v.  Miller,  ante,  p.  75. 

As  a  new  trial  may  be  demanded  as  of  right,  under  the 
statute,  the  year  within  which  it  may  be  demanded  must  be 
that  which  begins  with  the  entry  of  the  judgment  settling 
the  title,  for  it  can  not  be  reasonably  held  that  the  intention 
was  to  permit  a  new  trial  to  be  taken  one  year  after  the  con- 
firmation of  the  sale,  in  cases  where,  as  in  this,  the  order  of 
confirmation  was  not  made  for  more  than  three  years  after 
the  entry  of  the  judgment  adjudicating  the  questions  of  title. 

The  appeal  must  be  dismissed,  for  we  have  no  jurisdiction 
to  entertain  it. 

Filed  May  18,  1886. 
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'H.iGnwAY,-'AbandonmenL--I\-emmption,-'Statuie  of  Limitationa.'—EetoppeL'^ 
Obstrudian  of  Highway, — Where  a  public  higliway,  through  a  given  dis- 
trict or  neighborhood,  or  along  a  particular  line,  has  been  maintained 
for  more  than  twenty  years,  substantially  of  a  uniform  width,  less  than 
that  at  whjch  it  was  laid  out  and  established,  and  valuable  improve- 
ments, as  fences,  etc.,  have  been  made  in  good  faith  on  the  appearance 
of  things,  the  law  will  presume  an  abandonment  of  so  much  of  the  high- 
way as  has  been  thus  occupied;  and  the  public  itill  be  estopped  to 
assert  its  rights  by  means  of  criminal  prosecutions  against  adjoining 
land-owners  for  obstructing  the  highway  by  so  narrowing  it. 

From  the  Decatur  Circuit  Court. 

(7.  Ewing  and  J.  K.  Ewing,  for  appellant. 
F.  T.  Hordy  Attorney  General,  and  W.  B.  Hord,  for  the 
State. 

Mitchell,  J. — The  appellant  was  prosecuted  and  con- 
victed upon  an  information  in  which  he  was  charged  with 
having,  -in  January,  1885,  unlawfully  obstructed  a  certain 
public  highway  in  Decatur  county,  by  erecting  a  fence  in  and 
along  the  highway  described. 

Several  questions  are  made,  but  one  which  controls  the 
case  finally  is,  whether  upon  the  undisputed  facts  the  con- 
viction was  right?  We  have  concluded  it  was  not,  and, 
therefore,  without  considering  several  incidental  questions, 
proceed  briefly  to  state  the  facts  so  far  as  necessary  and  our 
conclusions  upon  them.  The  highway,  the  obstruction  of 
which  the  appellant  was  charged  with,  is  commonly  known 
as  the  "  Michigan  Road."  The  laying  out  and  opening  of  this 
road  had  its  inception  in  a  treaty  between  the  government  of 
the  United  States  and  the  Potawatamie  Indians,  which  was 
made  on  the  26th  day  of  October,  1826.  By  this  treaty  the 
Indians  ceded  to  the  United  States  a  strip  of  land,  one  hun- 
dred feet  wide,  commencing  at  Lake  Michigan  and  extending 
by  the  way  of  Indianapolis  to  the  Ohio  river.  It  was  pro- 
vided in  the  treaty  that  the  General  Assembly  of  the  State 
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of  Indiana  should  have  the  right  to  establish  a  highway  on 
the  land  thus  ceded.  By  an  act  approved  January  29th, 
1831,  the  General  Assembly  made  provision  for  locating  and 
opening  a  highway  of  the  width  of  one  hundred  feet  on  the 
strip  ceded. 

The  evidence  in  this  case  tended  to  show  that  soon  after 
the  passage  of  the  above  mentioned  act,  the  road  was  actu- 
ally opened  one  hundred  feet  wide  through  that  part  of  De- 
catur county  at  yrhich  the  alleged  obstruction  occurred. 

Some  thirty  years  or  more  before  the  prosecution  was  com- 
menced, the  opinion  prevailed,  as  the  testimony  shows,  that 
the  Legislature  had  authorized  the  width  of  the  Michigan 
road  to  be  reduced,  and  from  that  on,  as  fences  were  built  and 
rebuilt,  the  road  was  made  narrower  generally,  all  along 
through  that  part  of  the  county. 

The  appellant's  father  became  the  owner  of  the  farm  now 
owned  by  appellant,  some  twenty-two  years  or  more  before 
the  information  in  this  case  was  filed.  At  that  time,  a  worm 
fence  which  then  needed  rebuilding  occupied,  as  near  as  can 
be  remembered,  the  same  line  along  the  highway  in  dispute, 
as  is  now  occupied  by  the  fence  which  is  the  obstruction  com- 
plained of.  From  time  to  time  as  the  fence  needed  rebuild- 
ing it  has  been  rebuilt  on  the  same  line.  About  two  years 
before  the  information  was  filed,  the  appellant,  having  come 
into  possession  of  the  farm,  commenced  replacing  the  worm 
fence  with  one  made  of  plank  and  wire,  which  all  agree  is 
not  farther  out  than  the  old  fence  was.  The  highway  is  by 
common  consent  as  wide  now  as  it  has  been  for  twenty-five 
years  or  more.  No  one  claims,  so  far  as  we  can  discover, 
that  the  appellant's  fence  is  out  farther  than  the  fences  of  ad- 
jacent land-owners  in  that  vicinity,  or  that  the  road  is  not 
of  a  uniform  width  for  miles  either  way. 

The  public  having  acquiesced  in  the  occupation  of  the  high- 
way by  the  adjoining  land-owners  for  the  period  of  time  above 
indicated,  will  the  law  presume  an  abandonment  of  so  much 
of  it  as  has  been  thus  occupied  ?    At  all  events,  is  not  the 
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public,  in  view  of  its  long  acquiescence,  estopped  to  assert  its 
right,  if  it  has  a  right,  by  means  of  criminal  prosecutions, 
against  those  who  had  acted  in  good  faith  on  the  appearance 
of  things,  as  they  have  been  allowed  to  exist  for  twenty  years 
and  more? 

Manifestly,  if  none  but  the  appellant,  or  if  only  an  isolated 
person  here  and  there  along  the  line,  had  intruded  or  en- 
croached upon  the  Michigan  Road,  by  merely  extending  the 
line  of  fence  into  or  upon  it,  no  presumption  of  an  aban- 
donment could  have  arisen  from  that  fact.  Something  more 
than  the  encroachment  merely  of  one  person  will  be  required 
to  work  an  abandonment.  No  one  would  have  the  right  to 
assume  under  ordinary  circumstances,  that  a  highway  had  been 
abandoned  along  his  field  or  farm,  while  as  to  all  other  ad- 
jacent fields  and  farms  it  was  being  maintained  the  width  at 
which  it  was  laid  out  and  established.  On  the  other  hand, 
if,  through  a  given  district  or  neighborhood,  or  along  a  par- 
ticular line,  a  highway  had  been  maintained,  substantially  of 
a  uniform  width,  less  than  that  at  which  it  was  established, 
for  twenty  years  or  more,  an  abandonment  by  lawful  author- 
ity might  well  be  presumed,  so  far  as  the  excess  is  concerned 
along  that  part  of  the  line.  We  think  this  is  the  fair  result 
of  the  cases  and  a  reasonable  view  of  the  subject. 

Where  the  public  authorities  have  permitted  the  owners  of 
property  along  the  line  of  a  highway  to  occupy  and  improve 
their  property  in  such  a  way,  and  had  acquiesced  for  such  a 
length  of  time,  as  that  to  involve  such  owners  in  criminal  con- 
sequences, although  acting  in  good  faith  on  the  appearance 
of  things,  would  be  manifest  injustice,  an  abandonment  will 
be  presumed.  Where  the  owner  or  occupant  of  lands  along 
a  highway  does  nothing  more  than  to  maintain  the  highway 
at  the  general  uniform  width  at  which  it  has  been  maintained 
by  adjdining  owners  for  twenty  years  or  more,  it  would  be 
manifest  injustice  to  maintain  a  criminal  prosecution  against 
such  owner.  Whatever  else  the  public  may  do,  if  can  not 
assert  its  right  to  re-open  the  highway  by  that  method. 
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In  such  a  case  as  we  have  assumed^  a  presumption  of  aban- 
donment will  be  indulged^  and  when  to  disturb  long  estab- 
lished lines  would  involve  criminal  consequences  or  work 
serious  injury  to  valuable  improvements  made  in  good  faith, 
such  presumption  will  be  conclusive.  Brooks  v.  Riding^  46 
Ind.  15;  Jeffersonville,  etc.,  R.  R.  Co.  v.  (y  Connor ,  37  Ind. 
95 ;  Sims  v.  Gty  of  Frankfort^  79  Ind.  446 ;  Louisvilky  etc., 
R.  W.  Co.y.  Shanklin,  98  Ind.  573;  Amsbey  v.  Hinds,  46 
Barb.  622;  Angell  Highways,  section  323  ;  Dillon  Munic. 
Corp.,  sections  667-675. 

While  it  is  true  that  the  statute  of  limitations  operating 
alone  may  not  bar  the  right  of  the  public  to  insist  upon  the 
use  of  a  highway,  yet,  if  such  appearances  are  created  by  non- 
user,  as  that  acts  are  d6ne  by  an  adjoining  proprietor  which 
indicate  that  he  is  in  good  faith  claiming  as  his  own  that  which 
is  in  fact  a  part  of  the  highway,  and  is  expending  money  on 
the  faith  of  his  claim,  by  adjusting  his  property  to  the  high- 
way as  he  supposes  or  claims  it  to  be,  the  public  will  be  es- 
topped.    Cheek  V.  City  of  Aurora,  92  Ind.  107. 

The  finding  and  judgment  in  this  case  are  not  sustained  by 
the  evidence. 

Judgment  reversed. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this  case. 

Filed  May  18, 1886. 


No.  12,507. 

The  State,  ex  rel.  McIntosh,  v,  Greensdale  et  al. 

Guardian  akd  Ward. — Acceptance  by  Guardian  of  Note  Payable^o  Predt- 
cessor  Indimdually. — Liability. — A  guardian  has  no  right  to  accept  as  part 
of  his  ward's  estate  a  promissory  note  payable  to  his  predecessoi^in  the 
trust  in  his  individual  capacity,  and  if  he  does  accept  such  note,  and  it 
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proves  to  be  uncollectible,  he  is  liable  to  the  ward  on  his  bond.     Rich' 
ardson  v.  SUiUt  ex  reL,  55  Ind.  381,  doubted  and  distinguished. 

From  the  Washington  Circuit  Co  art. 

A.  Elliott,  for  appellant. 

S.  B.  VoylcH  and  H.  Morris,  for  appellees. 

Elliott,  J. — The  complaint  is  founded  upon  a  guardian's 
bond  executed  by  the  appellee  Greensdale  as  principal,  and 
the  other  appellees  as  sureties. 

The  fourth  paragraph  of  the  answer  contains  these  allega- 
tions :  That  Isaac  C.  Boyden  was  the  guardian  of  the  re- 
lator, Mcintosh,  prior  to  the  appointment  of  Greensdale;  that 
while  Boyden  was  such  guardian,  he  lent  $172  of  his  ward's 
money  to  Isaac  Kochenour  and  received  from  him  a  promis- 
sory note  therefor,  with  Thomas  Vance  as  surety ;  that  when 
Greensdale  accepted  the  note  the  makers  were  the  owners  of 
a  large  amount  of  real  and  personal  property  and  were  sol- 
vent ;  that  some  time  after  the  acceptance  of  the  note,  Boy- 
den died,  and  Greensdale  was  appointed  his  successor  as  guar- 
dian of  the  relator;  that  the  note  which  was  payable  to 
Boyden,  not  having  matured,  came  to  the  hands  of  Greens- 
dale as  part  of  the  assets  of  his  ward's  estate ;  that  it  was 
accepted  "  not  in  lieu  of  money,  but  in  the  condition  in 
which  it  then  was ; "  that  when  the  note  became  due  suit 
was  brought  on  it,  judgment  recovered,  and  execution  issued ; 
the  execution  was  returned  ''  no  property  found,"  whereupon 
the  appellee  Greensdale  instituted  an  action  as  guardian  to 
set  aside 'Conveyances  of  property  made  by  Kochenour  and 
Vance,  on  the  ground  that  they  were  made  for  the  purpose 
of  defrauding  creditors.  To  this  answer  a  demurrer  was 
addressed,  and  upon  the  ruling  of  the  court  against  the  re- 
lator on  the  demurrer,  error  is  assigned. 

The  position  of  the  relator's  counsel  is :  That  as  Boyden 
took  the  note  of  Kochenour  and  Vance,  payable  to  himself 
personally  and  not  as  guardian,  the  note  was  no  part  of  the 
ward's  estate,  and  should  not   have  been  so   received   by 
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Greensdale.  It  is  undoabtedly  the  general  rule  that  a  guar- 
dian who  takes  a  note  payable  to  himself  can  not^  in  case  the 
makers  of  the  note  prove  insolvent^  escape  liability  to  his 
ward  by  asserting  that  the  money  loaned  was  that  of  the 
ward.  The  policy  of  the  law  is  to  compel  guardians  to  keep 
their  ward's  money  separate^  and  not  commingle  it  with  their 
own.  This  is  a  wise  policy  and  is  the  only  one  that  will 
justly  protect  the  estates  of  infants  and  prevent  wrongs  and 
abuses.  If  a  guardian  were  permitted  to  assert  that  a  note 
payable  to  him  personally  was  that  of  his  ward,  then  a  way 
would  be  made  easy  to  grave  frauds,  since  it  would  be  easy 
to  assert  that  the  money  lost  by  the  unfortunate  investment 
was  the  ward's  and  not  the  guardian's.  On  the  other  hand, 
if  an  investment  of  the  ward's  money  should  be  made  in  the 
guardian's  name  and  should  prove  profitable,  the  guardian 
might  readily  claim  it  as  his  own  and  thus  deprive  his  ward 
of  a  right  justly  his.  It  is  to  prevent  such  wrongs  that  the 
law  requires  the  guardian,  when  he  invests  his  ward's  money, 
to  take  notes  in  his  trust  capacity.  It  is  no  doubt  true,  that 
where  a  guardian,  administrator  or  receiver,  or,  indeed,  any 
trustee  of  like  character,  acts  with  ordinary  care  and  in  good 
faith,  and  either  lends  money  or  deposits  it  in  bank  and  takes 
an  evidence  of  the  loan  or  deposit  payable  to  himself  as 
guardian,  administrator,  receiver,  or  the  like,  he  is  not  re- 
sponsible for  the  loss  of  the  money  so  loaned  or  deposited. 
Nortcood  V.  Harness,  98  Ind.  134  (49  Am.  R.  739)  ;  Marquess 
V.  La  Baw,  82  Ind.  550,  see  p.  553;  Sanders  v.  State, 
ex  rel,  49  Ind.  228. 

If  there  had  been  any  words  added  to  Boyden's  name  de- 
noting that  the  note  was  payable  to  him  in  a  trust  capacity, 
then,  doubtless,  the  note  might  be  treated  as  part  of  the  trust 
estate,  for  words  which  show  that  the  investment  was  kept 
separate  from  the  personal  estate  of  the  trustee  will  prevent 
the  operation  of  the  rule,  making  the  trustee  liable  where  he 
fails  to  keep  the  trust  money  separate  from  his  own,  Bundy 
v.  Town  of  Mordictlloy  84  Ind.  119;    Shaw  v.  Spencer y  100 
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^^^  Mass.   382;    National   Bank  v.   Insurance    Company,   104 

'^^'  U.S.  54.     ' 

^  In  this  case,  however,  there  was  nothing  to  mark  the  evi- 

'-  ^  dence  of  indebtedness  as  belonging  to  the  estate  of  the  ward; 

'  ^  on  the  contrary,  the  note  on  its  face  evidenced  a  debt  due  to 

•  Boyden  in  his  own  right.     The  case,  therefore,  falls  within 

the  rule  thus  stated  by  an  American  author :  "  Money  tem- 
porarily in  the  guardian's  hands  should  be  deposited  in  some 
responsible  bank.  But  wherever  placed  and  however  invested, 
the  trust  funds  should  be  separated,  by  distinguishing 
marks,  from  his  private  property ;  exceptions  occurring,  how- 
ever, in  some  cases  of  a  temporary  deposit,  as  for  instance 
where  the  money  is  left  in  one's  iron  safe  with  his  private 
valuable  papers  for  no  unreasonable  length  of  time  and  un- 
der circumstances  imputing  to  him  no  want  of  ordinary  pru- 
dence and  diligence,  either  in  placing  and  keeping  it  there  in 
that  condition,  or  in  pursuing  the  thief  who  took  it  out.  Other- 
wise, he  would  be  personally  liable  for  loss."  Schouler  Dom. 
ReL,  section  352.  At  another  place  in  the  same  section  it 
is  said :  "  So,  if  he  purchases  stock  or  takes  a  promissory 
note  in  his  own  name  it  will  be  treated  as  his  own,  but  not, 
necessarily,  to  the  ward's  prejudice,  for  it  might  otherwise  be 
clearly  identified  and  traced  as  the  ward's  property."  This 
is  undoubtedly  the  general  rule. 

The  note  which  Greensdale  accepted  was,  therefore,  not  a 
part  of  the  assets  of  his  ward's  estate ;  hence  it  was  a  breach 
of  duty  for  him  to  accept  it.  If  it  was  not  part  of  the  ward's 
estate,  it  is  clear  on  principle  that  he  was  guilty  of  a  violation 
of  duty  in  taking  it  from  the  estate  of  his  predecessor,  and 
this  doctrine  has  been  expressly  asserted  by  this  court.  Bescher 
V.  /Sia<€,  ex  rel.y  63  Ind.  302.  In  that  case  it  was  held  that  a 
guardian  had  no  right  to  accept  as  part  of  his  ward's  estate  a 
promissory  note  payable  to  his  predecessor,  and  as  sustaining 
the  ruling  the  court  cited  Slate  v.  Womack,  72  N.  C.  397, 
Oranford  v.  Brewster,  57  Ga.  226,  Jones  v.  Jones,  20  Iowa, 
388,  Lane  v.  Mickle,  46  Ala.  600.     These  decisions  are  de- 
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cisively  against  the  appellees.  They,  however,  rely  upon  the 
case  of  Richardson  v.  StatCf  ex  rd,,  55  Ind.  381,  which  is  the 
only  authority  cited  by  them.  That  case  is  of  doubtful 
soundne&s,  and  the  point  relevant  to  this  discussion  seems  to 
have  been  decided  without  much  consideration  and  without 
any  discussion  of  the  authorities.  Conceding,  however,  that 
it  was  well  decided,  it  does  not  rule  here,  for  all  that  was 
there  decided  that  bears  upon  the  present  case  was,  that  if  a 
guardian  takes  a  note  for  money  of  his  ward  payable  to  him- 
self, it  is  not  a  conversion  of  his  ward^s  estate,  but  is  mere 
evidence  of  conversion.  Here  the  question  is,  has  a  guar- 
dian who  succeeds  another  a  right  to  take  as  part  of  his  ward's 
estate  a  promissory  note  payable  to  his  predecessor  individ- 
ually ?  and  there  was  no  such  question  in  that  case.  We  re- 
gard it  as  clear,  on  principle  and  authority,  that  a  guardian 
has  so  right  to  take  as  money  such  a  note,  and  thus  imperil 
his  ward's  estate. 

Judgment  reversed. 

Filed  May  19, 1886. 
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i^?^^*l  No.  11,970. 

Williams,  Treasurer,  v.  Seour. 

County  Auditor. — Taxes. — Oqunty  C(mimiuionen, — OoTUract  wUh  Auditor  io 
DxMOver  OmiUed  Property, — CompenMJbion, — A  contract  between  the  county 
commissioners  and  the  county  auditor,  by  which  the  latter  is  to  receive, 
as  compensation  for  discovering  and  adding  to  the  tax-duplicate  omitted 
property,  a  certain  per  cent,  of  the  taxes  collected  on  such  property,  is 
unauthorized  and  void. 

8a ME. — Auditor  not  Authorized  to  Inertase  Valuation  of  Listed  Property, — A 
county  auditor  has  no  authority  to  increase  the  valuation  of  property, 
properly  listed  by  the  owner  for  taxation,  over  tl^e  valuation  made  by 
the  township  assessor,  although  the  latter  has  purposely  undervalued 
such  property. 

From  the  Steuben  Circuit  Court. 
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A,  A.  Chapin  and  W,  8.  CyRourke,  for  appellant. 

J.  Morris,  C,  H.  Mdrioh  and  J.  M.  Barrett,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellee,  Segur,  to  en- 
join the  appellant,  Williams,  as  the  treasurer  of  Steuben 
county,  from  collecting  certain  additional  taxes,  which  the 
auditor  of  such  county  had,  upon  written  notice  to  Segur, 
caused  to  be  entered  on  the  tax-duplicate  against  him  and  his 
property.  Appelle^^s  complaint  was  in  one  paragraph,  which 
the  appellant  answered  in  a  single  special  or  affirmative  para- 
graph. Appellee^s  demurrer  was  sustained  to  such  answer, 
and  the  appellant  declining  to  amend  or  plead  further,  the 
court,  by  its  judgment  or  decree,  granted  the  appellee  an  in- 
junction as  prayed  for  in  his  complaint. 

Error  is  assigned  here  by  the  appellant  upon  the  decision 
of  the  circuit  court  in  sustaining  the  demurrer  to  his  answer 
to  appellee's  complaint. 

In  his  complaint  the  appellee,  Segur,  alleged  that  he  was, 
and  had  been  for  five  years  last  past,  a  citizen  and  resident 
taxpayer  of  Steuben  county,  and  as  such,  during  all  such 
years,  had  duly  listed  and  returned  for  taxation  to  the  proper 
.assessor  and  other  officers,  demanding  the  same,  a  full  and 
complete  description  of  all  his  real  and  personal  property  of 
-every  kind,  including  each  item  as  set  forth  in  the  schedule 
prescribed  by  statute,  and  had  paid  taxes  thereon  and  on  all 
amounts,  as  each  and  every  article  was  returned  by  the  as- 
jsessor  for  the  purposes  of  taxation.  And  the  appellee  aver- 
red that,  on  the  12th  day  of  June,  1883,  one  Robert  H. 
Johnson  was,  and  since  had  been,  the  auditor  of  Steuben 
county,  and,  as  such  auditor,  he  on  that  day  entered  into  a 
-written  contract  with  the  board  of  commissioners  of  such 
<50unty,  whereby  such  county  auditor  was  employed  by  such 
county  board,  among  other  things,  "  to  diligently  search  for 
And  discover  in  a  la.vful  manner  omitted,  concealed  and  un- 
Assessed  taxable  property,  as  provided  for  by  section  641 6,^' 
Vol.  106.— 24 
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R.  S.  1881.  In  consideration  of  the  services  of  such  county- 
auditor;  under  such  contract,  the  county  board  therein  cove- 
nanted and  agreed  to  pay  such  auditor  '^  a  sum  equal  to  thirty 
per  centum  of  the  money  and  taxes  recovered  by  the  treas- 
urer of  such  county,  by  reason  of  the  aforesaid  discoveries'' 
of  such  county  auditor,  and  that  such  contract  should  con- 
tinue in  force  for  one  year  from  the  date  thereof. 

And  the  appellee  further  alleged,  that  immediately  after 
the  county  auditor,  Robert  H.  Johnson,  had  entered  into 
such  contract,  and  induced  thereby  and  by  his  hope  of  gain 
thereunder,  he  on  the  1st  day  of  September,  1883,  increased 
the  valuation  of  the  property  theretofore  returned  by  appel- 
lee for  taxation,  and  exhibited  by  him  to  and  valued  by  the 
assessor  of  Milgrove  township,  in  such  county,  where  the 
appellee  resided,  for  each  of  the  years  1881,  1882  and  1883,. 
from  the  amount  of  $100  for  1881  to  $300  for  1882  and 
$300  for  1883,  thus  wrongfully  and  unlawfully  adding  to  the 
tax -duplicate  against  appellee  the  sum  of  $400 ;  that,  prior 
to  so  doing,  the  auditor,  Johnson,  mailed  a  notice  to  appellee 
to  appear  on  a  day  therein  named  and  show  cause  why  a  cer- 
tain amount  should  not  be  assessed  against  him  for  omitted 
property ;  that  the  appellee,  knowing  he  had  fully  returned 
all  his  property  for  taxation,  and  believing  that  the  county 
auditor,  by  reason  of  his  interest  in  finding  adversely  to  ap- 
pellee, under  his  aforesaid  contract  with  the  county  board, 
was  incapacitated  from  acting  therein  and  his  decision  would 
be  void,  did  not  respond  to  such  notice ;  that  thereupon  such 
auditor  so  found  as  aforesaid  and  entered  such  amount  on  the 
tax-duplicate  which  was  then  in  the  hands  of  appellant,  ar^ 
the  treasurer  of  Steuben  county,  who,  as  such  treasurer,  waa 
threatening  to,  and  would,  if  not  enjoined  from  so  doing,  levy 
upon  and  sell  appellee's  property,  to  his  irreparable  injury; 
that  such  addition  to  the  tax-duplicate,  so  made  as  aforesaid, 
was  not  on  account  of  any  omitted  property,  or  so  claimed  to 
be,  but  was  an  increase  in  the  valuation  of  the  property, 
theretofore  returned  by  the  appellee,  and  upon  which  he  had 
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theretofore  paid  all  the  taxes  levied,  and  the  valuation  of 
which  was  thus  arbitrarily  and  corruptly  increased  by  such 
county  auditor  for  the  reasons  aforesaid. 

And  the  appellee,  who  was  a  land-owner  in  such  county 
and  taxpayer  therein,  averred  that  such  pretended  tax  or  lien 
was  wholly  void  for  the  following,  among  other  reasons :  That 
the  appellee  had  fully  returned  all  property  owned  or  in  any 
manner  possessed  or  controlled  by  him,  all  of  which  had  been 
duly  listed  and  a&sessed  by  the  proper  officer,  and  such  county 
auditor  had  no  power  to  increase  such  assessment ;  that  such 
auditor  was  interested  in  his  decisions  against  appellee,  by 
reason  of  such  contract,  and  was,  therefore,  incompetent  to 
act  in  the  premises;  and  that  appellee  had  fully  paid  all  taxes 
legally  assessed  against  him,  for  any  and  all  purposes.  Where- 
fore appellee  prayed  for  a  perpetual  injunction,  etc. 

To  this  complaint  the  appellant  answered,  as  we  have  said, 
in  a  single  paragraph,  wherein  he  alleged  that  the  assessor, 
in  making  the  valuation  of  appellee's  property,  all  of  which 
was  personal  property,  consisting  of  notes,  mortgages,  rights, 
choses  in  action,  and  moneys  on  hand,  in  Steuben  county, 
and  lawfully  subject  to  listing  and  assessment  for  taxation, 
knowingly  and  purposely,  and  without  the  understanding, 
agreement  and  consent  of  such  county  auditor,  and  in  viola- 
tion of  his  duty  as  such  assessor,  valued  the  same  at  one- 
third  of  the  true  and  fair  cash  value  thereof;  and  that  the 
appellee  at  the  time,  and  at  all  subsequent  times  thereafter, 
well  knew  that  such  valuation  was  not  the  fair  cash  value 
thereof,  and  that  he  had  not  been  assessed  and  charged  with 
the  taxes  thereon  at  the  fair  cash  value  thereof.  And  the  ap- 
pellant further  averred  that  such  county  auditor,  upon  ascer- 
taining that  such  property  had  been  so  undervalued,  after 
giving  appellee  the  proper  notice  to  appear  and  show  cause 
why  such  property  should  not  be  properly  valued,  and  the 
valuation  and  assessment  thereof  be  corrected  upon  the  tax- 
duplicate,  and  the  appellee  failing  to  appear  and  show  suffi- 
cient cause,  and  it  appearing  to  the  satisfaction  of  such  au- 
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ditor  that  there  was  an  undervaluation^  and  that  such  assess- 
ment and  valuation  ought  to  be  corrected,  such  auditor  in 
his  official  capacity  made  the  proper  correction,  and  charged 
the  additional  tax  thereon  in  a  proper  manner  upon  the  tax- 
duplicate,  and  that  such  tax  was  due  and  wholly  unpaid. 

The  question  for  our  decision  is  this :  Are  the  facts  stated 
in  appellant's  answer  sufficient  to  constitute  a  valid  defence  to 
appellee's  action  ?  The  contract  or  agreement  between  the 
board  of  commissioners  and  the  auditor  of  Steuben  county, 
set  out  in  the  complaint  of  the  appellee,  Segur,  in  the  case  in 
hand,  is  the  same  contract  or  agreement  which  is  given  at 
length  in  the  opinion  of  this  court  in  Vandercook  v.  Willianis, 
antcy  p.  345,  On  its  iace  such  contract  or  agreement  pur- 
ports to  have  been  executed  by  the  parties  thereto,  under  and 
pursuant  to  the  provisions  of  section  6416,  R.  S.  1881,  in 
force  since  March  29th,  1881.  After  a  careful  consideration 
of  the  terms  and  stipulations  of  such  contract  or  agreement, 
and  of  the  provisions  of  the  statute  referred  to  therein,  we 
reached  the  conclusion  in  the  case  cited  that  the  statute  did 
not,  by  any  fair  construction  of  its  provisions,  authorize  the 
execution  of  any  such  contract  or  agreement  by  and  between 
the  parties  thereto,  and  that  it  was  absolutely  void  for  this 
reason,  and,  also,  for  the  further  reason  that  its  terms  were 
in  direct  contravention  of  the  requirements  of  public  policy. 
Without  repeating  here  the  reasons  which  influenced  us  in  ar- 
riving at  this  conclusion,  it  will  suffice  for  us  to  say  in  this 
case  what  we  said  in  the  case  cited,  that  such  contract  or 
agreement  is  not  authorized  by  law  and  is  wholly  void. 

But  the  action  of  the  county  auditor  in  increasing  the  val- 
uation of  appellee's  property,  theretofore  listed  by  him  and 
assessed  by  the  proper  township  assessor,  over  and  above  the 
assessor's  valuation  thereof,  of  which  the  appellee  complains 
in  this  case,  does  not  seem  to  be  embraced  in,  or  contemplated 
by,  the  contract  or  agreement  executed  by  and  between  sueh 
auditor  and  the  board  of  county  commissioners.  Under  such 
contract  or  agreement  the  county  board  attempted  to  employ 
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the  county  auditor  "  to  diligently  search  for  and  discover,  in 
a  lawful  manner,  omitted,  concealed  and  unassessed  taxable 
property,  as  provided  for  by  section  6416  of  the  Revised  Stat- 
utes, the  taxes  upon  which  property  being  lawfully  due  said 
county  and  State."  In  the  order  of  the  county  board,  pro- 
viding for  such  employment  of  the  county  auditor,  which 
order  is  used  as  a  preamble  or  preface  to  the  contract  or  agree- 
ment proper,  and  seems  to  be  a  part  thereof,  it  is  ordered  as 
follows :  "  That  Robert  H.  Johnson,  auditor  of  Steuben 
county,  be  and  he  is  hereby  employed  and  directed  to  make 
search  for  all  such  omitted  and  concealed  taxables,  and  also 
for  the  evidence  of  all  other  moneys  due  such  county,  and 
proceed  with  reference  thereto  in  the  manner  provided  by 
law,  and  in  accordance  with  the  written  contract  executed 
this  day."  The  "  taxables"  referred  to  in  this  order  are  else- 
where shown,  in  such  preamble  or  preface,  to  be  such  taxable 
property  as  "  escapes  taxation  by  reason  of  evasions  and  con- 
cealments on  the  part  of  the  owners  thereof." 

These  are  the  only  instances  in  which  the  subjects  of  tax- 
able property  or  taxes  are  referred  to  or  mentioned  in  the 
contract  or  agreement,  executed  by  and  between  the  board 
of  commissioners  and  the  auditor  of  Steuben  county.  It  is 
manifest  therefrom,  as  it  seems  to  us,  that  it  was  not  con- 
templated or  intended  that  the  county  auditor  should  be 
employed  by  the  county  board  to  increase  the  valuation  of 
property,  which  had  been  duly  listed  and  returned  by  the 
owner  thereof,  over  the  valuation  placed  thereon  by  the  proper 
township  assessor.  But  if  such  contract  or  agreement  could 
be  so  construed  as  to  show  that  the  county  auditor  was  thereby 
employed  to  increase  the  valuation  of  property,  duly  listed 
and  assessed  by  the  proper  officer  for  taxation,  there  is  no  law 
of  this  State  which  authorizes  his  employment  for  any  such 
purpose.  The  county  auditor  is  not  authorized  by  any  pro- 
vision of  the  statute  to  increase  the  valuation  of  property, 
properly  listed  by  the  owner  thereof  for  taxation,  over  the 
valuation  thereof  by  the  proper  township  assessor.  Certainly, 
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section  6416  of  the  statutes  confers  no  such  power  or  authority 
upon  the  county  auditor,  over  the  valuation  of  any  such  prop- 
erty. That  section  of  the  statute  provides  that,  in  the  single 
instance  of  property  omitted  from  the  assessment-book  or 
from  the  tax-duplicate,  the  county  auditor  shall  add  such 
property  to  the  tax-duplicate  with  the  proper  valuation  thereof, 
and  charge  such  property  and  its  owner  with  the  proper  amount 
of  taxes  thereon;  and  to  enable  him  to  do  this,  he  is  invested 
with  all  the  powers  of  an  assessor,  under  the  law.  For  no 
other  purpose,  and  with  reference  to  no  other  property  than 
property  so  omitted,  is  the  county  auditor  invested  with  such 
powers.  We  are  of  opinion,  therefore,  that  the  action  of  the 
county  auditor,  in  his  attempted  increase  of  the  valuation  of 
appellee's  property,  as  stated  in  his  complaint,  was  not  au- 
thorized by  law,  and  was  and  is  absolutely  void. 

In  appellant's  answer,  the  substance  of  which  we  have 
given,  it  will  be  observed  that  he  has  not  controverted  the 
material  allegations  of  appellee's  complaint.  But  he  has 
averred,  in  seeming  justification  of  the  action  of  the  county 
auditor  in  increasing  the  valuation  of  appellee's  property,  that 
the  proper  assessor,  in  making  his  valuation  of  such  property, 
had  knowingly  and  purposely,  and  without  the  consent  of 
such  auditor,  and  in  violation  of  his  duty  as  such  assessor, 
valued  such  property  at  one-third  of  the  true  and  fair  cash 
value  thereof;  and  that  the  appellee  then  and  thereafter  well 
knew  that  his  property  had  been  so  undervalued,  and  that  he 
had  not  been  charged  with  taxes  on  his  property  at  the  fair 
cash  value  thereof  Conceding  all  these  matters  to  be  true, 
as  stated  by  appellant,  they  did  not  authorize  or  empower  the 
ijounty  auditor,  under  the  law,  to  increase  the  valuation  of 
appellee's  property  over  its  valuation  by  the  proper  assessor. 
We  conclude,  therefore,  that  the  court  did  not  err  in  sustain- 
ing appellee's  demurrer  to  the  appellant's  answer. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  18,  1885 ;  petition  for  a  rehearing  orerruled  June  25, 1886. 
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Leeper  v.  The  City  of  South  Bend. 

Taxes. —  Unpiatted  Land  in  City  or  Toum.— Extent  cf  Tamtim  for  City  Pur- 
poaes. — Statute  Q)n8<ni«d— Unplatted  land,  ased  for  agricaltural  purposes, 
lying  within  the  limits  of  a  city,  is  subject  to  the  general  burden  of  State 
and  county  taxes,  and  also  the  city  school  tax,  and  such  special  assess- 
ments as  affect  it  in  common  with  other  city  property ;  but  under  section 
3261,  B.  8. 1881,  it  is  subject  to  taxation  by  the  city  for  general  city  pur- 
poses only  to  an  amount  equal  to  that  imposed  upon  property  in  the 
civil  township  for  general  township  purposes. 

From  the  St.  Joseph  Circuit  Court. 

A.  Anderson,  for  appellant. 
J.  Hagerty^  for  appellee. 

Mitchell,  J. — The  appellant  was  the  owner  of  forty  acres 
of  unplatted  land,  lying  within  the  limits  of  the  city  of  South 
Bend,  The  land  was  used  exclusively  for  agricultural  pur- 
poses, and  in  the  year  1884,  it  was  valued  for  taxation  at 
$2,500.  The  tax  levy  in  the  city  was,  for  that  year,  J1.25 
on  each  $100  valuation.  The  aggregate  tax  levy,  for  all 
purposes,  on  property  situate  in  Portage  township,  in  which 
the  city  of  South  Bend  is  situate,  was  $1.19  for  the  same 
year.  Of  this  last  sum,  fifty-eight  cents  was  for  State  and 
county  purposes,  while  sixty-one  cents  was  for  township 
purposes,  including  fourteen  cents  for  school  township  pur- 
poses. The  appellant  paid  to  the  city  treasurer  for  city  pur- 
poses an  amount  equal  to  sixty-one  cents  on  each  $100  of 
the  valuation  of  his  property.  He  refused  to  pay  more,  and 
brought  an  action  to  enjoin  the  city  from  collecting,  as  it 
claimed  the  right  to  do,  an  amount  equal  to  $1.19  on  each 
$100  valuation. 

From  the  decision  of  the  court  below,  which  upon  a  spe- 
cial finding  of  facts  was  in  favor  of  the  city,  this  appeal  is 
brought,  and  the  question  here  is  the  proper  construction  of 
section  3261,  R.  S.  1881,  which  reads  as  follows:  "Lands 
lying  within  the  limits  of  any  city  or  incorporated  town  in 
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this  State,  that  are  not  platted  as  city  or  town  property,  and 
are  not  used  for  other  than  agricultural  purposes  or  are 
wholly  unimproved,  together  with  all  personal  property  used 
for  the  purpose  of  farming  on  such  lands,  shall  not  be  taxed 
in  such  city  or  town,  for  all  purposes,  at  a  higher  aggregate 
percentage  upon  the  appraised  value  thereof  than  the  aggre- 
gate percentage  of  the  tax  levy  in  the  civil  township 
wherein  such  property  is  situated." 

The  appellant's  claim  is,  that  the  words  "  aggregate  per- 
centage of  the  tax  levy  in  the  cMl  township''  mean  such 
taxes  as  are  levied  in  the  township  for  civil  township  pur- 
poses only,  and  not  the  aggregate  percentage  of  all  taxes 
that  may  be  levied  for  all  purposes  including  those  levied  for 
the  State,  county  and  township.  He  also  contends  that  it 
does  not  include  the  amount  levied  for  the  school  township. 

We  are  not  favored  with  a  brief  on  behalf  of  the  appellee. 
We  think  the  purpose  of  the  Legislature  in  passing  the  law 
in  question,  as  in  passing  other  acts  of  similar  import  which 
preceded  it,  was  to  prevent  the  imposition  of  a  substantially 
higher  rate  of  taxation  upon  agricultural  lands  lying  within 
the  limits  of  a  city,  than  the  same  lands  would  have  been 
subject  to  if  they  had  not  been  embraced  within  the  corporate 
limits.  Such  lands  are  liable  to  taxation  for  State  and  county 
purposes  the  same  as  all  other  property  in  the  city  or  town- 
ship. They  are  also  subject  to  taxation  for  school  purposes 
within  the  city  the  same  as  other  city  property.  City  of 
SoiUh  Bend  v.  Univeraity  of  Notre  Dame,  69  Ind.  344.  Such 
lands  are  also  subject  to  all  special  taxes  and  assessments  which 
affect  them,  the  same  as  other  property  within  the  city.  But 
they  "shall  not  be  taxed  in  such  city  or  town,  for  all  purposes," 
that  is,  all  general  city  purposes,  at  a  higher  aggregate  percent- 
age than  the  aggregate  percentage  in  the  civil  township  in  which 
they  are  situate.  The  evident  meaning  of  this  provision  is, 
that  such  lands  shall  not  be  taxed  by  such  city  for  general  city 
purposes,  etc.  For  general  city  purposes  such  lands  are  sub- 
ject to  taxation  to  an  extent  equal  to  the  aggregate  percentage 
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of  the  tax  levy  iu  the  civil  township  for  civil  township  pur- 
poses, that  is,  for  purposes  such  as  the  property  has  not  al- 
ready been  subjected  to  taxation  for.  If  it  were  otherwise, 
property  thus  situate  would  in  effect  be  subjected  to  double 
taxation.  It  would  be  taxed  for  State  and  county  purposes 
and  also  for  city  schools.  It  may  be  taxed  for  other  general 
purposes  equally  with  all  other  property  in  the  city  and  town- 
ship. If  then  the  city  might  for  general  city  purposes  im- 
pose a  tax  upon  it  equal  to  all  that  which  as  township  prop- 
erty it  had  been  subjected  to  for  all  purposes,  it  might  often 
happen  that  such  property,  would  be  subjected  to  a  heavier 
burden  than  other  city  property.  The  language  of  the  act, 
it  must  be  admitted,  is  not  altogether  free  from  ambiguity, 
but,  considered  in  the  light  of  the  legislation  on  the  same 
subject  which  preceded  it,  we  think  the  purpose  of  the 
act  was  to  make  property  of  the  character  there  described, 
subject  to  taxation  for  general  city  purposes  to  an  amount 
equal  to  that  imposed  upon  property  in  the  civil  township  for 
general  township  purposes.  This  leaves  it  subject  to  the 
general  burden  of  State  and  county  tax,  also  to  the  city  school 
tax.  It  is  also  subject  to  such  other  special  assessments  as 
affect  it  in  common  with  all  other  city  property,  and  to  a  tax 
for  general  city  purposes  equal  to  the  aggregate  percentage 
of  the  levy  in  the  civil  township  for  township  purposes. 

This  conclusion  results  in  reversing  the  judgment  of  the 
circuit  court,  with  costs,  with  directions  to  state  conclusions 
of  law  in  favor  of  the  plaintiff,  and  to  render  judgment  in 
favor  of  appellant. 

The  death  of  the  appellant  pending  the  appeal  having 
been  suggested,  the  judgment  below  is  to  be  entered  as  of  the 
date  of  the  submission  of  this  cause,  to  wit,  September  19th, 
1885. 

Filed  May  19, 1886. 
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No.  12,493. 

Watkins,  Administratrix,  v,  Romine  et  al. 

Decedentb'  Estates. — Changing  Burial  Flaee  <^  Decedent — Allowance  for, 
when  wiU  not  be  Made, — An  administratrix,  a  second  wife,  is  not  entitled 
to  an  allowance  for  expenses  incurred  in  removing  the  body  of  the  de- 
cedent from  one  cemetery  to  another,  where  the  former  was  suitable, 
had  been  selected  by  the  decedent,  was  nearer  his  home,  and  was  the 
one  where  his  first  wife  was  buried,  and  where  his  children  desired  he 
should  be  interred. 

Same.—  When  Order  Making  AUouxmee  to  Adminislrator  not  CbnrfuritJe.— An 
administrator  who  secures  from  the  court  an  unusual  allowance  can  not 
claim  that  the  order  making  it  is  conclusive,  unless  it  be  shown  that  it 
was  made  with  a  full  and  accurate  knowledge  of  the  facts. 

Same. — Allowance  for  Servicee, — An  administrator,  by  reason  of  the  distance 
of  his  residence  from  the  county  seat,  is  not  entitled  to  extraordinary 
compensation  for  his  services.  An  allowance  of  three  hundred  dol- 
lars for  administering  on  an  estate  of  less  than  three  thousand  dollars 
is  probably  excessive. 

From  the  Warren  Circuit  Court/ 

C.  V.  ifcAdavis,  for  appellant. 

J.  W,  Sutton  and  IF.  L.  Rabom^n,  for  appellees. 

Elliott,  J. — The  heirs  of  Enoch  S.  Watkins,  deceased, 
filed  exceptions  to  the  final  report  of  the  appellant  as  the  ad- 
ministratrix of  the  decedent's  estate. 

The  first  question  presented  by  these  exceptions  is  as  to  the 
allowance  of  two  hundred  and  fifty  dollars  to  the  adminis- 
tratrix for  the  expense  incurred  in  removing  the  body  of  tlie 
decedent  from  the  cemetery  in  which  it  was  first  interred  to 
another  some  miles  distant.  We  have  carefully  studied  the 
evidence,  and  find  that  it  sustains  the  judgment  of  the  trial 
court  setting  aside  the  allowance  which  had  been  previously 
made.  We  think  that  the  evidence  shows  that  the  place  first 
chosen  for  the  burial  was  a  suitable  one,  that  it  was  the  one 
selected  by  the  deceased  prior  to  his  death,  and  was  the  place 
which  he  had  prepared  for  himself.  Not  only  does  the  evi- 
dence show  this,  but  it  also  shows  that  his  first  wife  was  buried 
in  the  cemetery  where  his  remains  were  first  placed,  that  it 
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was  the  place  where  his  children  desired  he  should  be  interred, 
and  was  nearer  his  home  than  the  one  chosen  by  his  second 
wife,  the  appellant.  Under  these  circumstances  we  can  not 
say  that  the  court  erred  in  setting  aside  the  allowance. 

It  is  said  by  counsel  that  "  The  court  here  made  an  order 
on  which  the  appellant,  in  her  capacity  as  an  officer  of  the 
<;ourt,  had  a  right  to  rely.  On  the  faith  of  this  order  she 
expended  the  money.*'  From  this  premise  counsel  concludes 
that  the  money  having  been  expended  on  the  faith  of  the 
order,  the  allowance  should  not  be  set  aside  and  loss  cast  upon 
the  administratrix.  This  argument  is  not  without  force,  but 
is  specious  rather  than  sound.  The  infirmity  in  it  lies  in  the 
assumption  that  the  facts  stated  in  the  petition  were  the  same 
as  those  developed  by  the  evidence,  whereas  they  are  essen- 
tially different.  We  regard  it  as  too  clear  to  require  discus- 
sion that  an  administratrix  who  secures  an  unusual  allowance 
oan  not  claim  that  the  order  making  it  is  conclusive,  unless 
she  shows  that  it  was  made  with  a  full  and  accurate  knowl- 
edge of  the  facts.  In  this  instance  the  evidence  shows  that 
the  petitioner  did  not  fully  place  before  the  court  all  the  facts, 
and,  as  she  failed  to  do  this,  she  can  not  justly  complain  that 
the  court,  when  fully  informed  as  to  the  facts,  changed  its 
ruling.  In  such  cases  as  this  the  court  must  depend  in  a 
great  measure  upon  the  facts  stated  in  the  petition  asking  the 
allowance,  and  the  petitioner  must,  at  her  peril,  state  the  facts 
fully  and  correctly.     Collins  v.  Tilton^  58  Ind.  374. 

We  are  bound  by  long  settled  rules  to  respect  the  finding 
of  the  trial  court  upon  the  evidence,  unless  it  is  made  to  ap- 
pear that  a  wrong  was  certainly  committed,  and  that  is  far 
from  being  made  to  appear  here. 

The  second  question  presented  by  the  exceptions  is  as  to 
the  refusal  of  the  trial  court  to  allow  the  appellant  six  hun- 
dred dollars  for  her  services  as  administratrix.  We  can  not 
say  that  there  was  any  abuse  of  discretion  in  this  ruling. 
The  amount  received  by  her  was  $2,764,  and  the  amount  dis- 
bursed was  $2,164.     The  claim  for  $600  for  the  services  ran- 
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dered  in  managing  an  estate  not  larger  than  that  of  the  ap- 
pellant's intestate  was  entirely  too  much.  It  is  true  that  she 
shows  that  she  lived  some  distance  from  the  county  seat,  and 
made  a  great  many  trips  to  consult  with  her  counsel^  but  sh& 
ought  not  to  be  allowed  for  this  extraordinary  expense;  for, 
if  she  found  that  she  lived  at  such  a  distance  from  the  county 
seat  as  to  make  it  an  unusual  expense  for  her  to  discharge 
her  duties,  she  should  have  resigned  rather  than  overburden 
the  estate.  It  is  our  opinion  that  the  allowance  of  4^300  for 
services  was  a  very  liberal  one.  We  are,  indeed,  inclined  to 
the  opinion  that  the  court  erred  in  making  the  allowance  so 
large. 

Judgment  affirmed. 

Filed  May  20, 1886. 


106    ^  No.  12,569. 

McGaughey  v.  Woods,  Administrator,  et  al. 

Judgment. — Taking  in  Wrong  Name, — Default.— CoUalercU  Attack, — ^Where 
the  Christian  name  of  a  plaintiff  is  erroneously  given  in  the  complaint 
as ''John/'  instead  of  *' James,"  and  by  that  name  judgment  is  taken 
«  against  the  defendant  by  default  after  proper  summons,  such  judgment^ 
in  the  absence  of  fraud,  is  not  void,  and  will  not  be  set  aside  in  a  col* 
lateral  proceeding. 

Supreme  Court. — Inrnffieient  Compiaint. —  Intervening  Errors. —  i\tidioc — 
Where  the  appellant's  complaint  does  not  state  a  cause  of  action,  the* 
judgment  will  not  be  reversed  on  account  of  intervening  errors. 

From  the  Rush  Circuit  Court. 

T,  -B.  Adams  and  L.  T,  Michenevj  for  appellant. 
O,  C.  Clark,  C,  Cambem,  T.  J".  Newkirk,  B.  L.  Smith  and 
W,  J.  Henley,  for  appellees. 

Mitchell,  J. — The  complaint  in  this  case  charges  that^ 
at  the  October  term,  1880,  of  the  Rush  Circuit  Court,  a  judg- 
ment was  rendered  against  the  plaintiff  below  for  $364.50,  in 
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favor  of  John  H.  Woods.  It  is  averred  that  a  complaint 
was  filed^  that  the  plaintifiP  was  duly  served  with  summons, 
and  that  the  judgment  above  mentioned  was  rendered  as  upon 
a  default.  The  judgment  thus  taken  is  alleged  to  be  void, 
for  the  following  reasons : 

1.  There  was  not  then  nor  is  there  now  any  such  person 
as  John  H.  Woods,  but  that  one  James  H.  Woods,  now  de- 
ceased, claimed  to  have  brought  the  suit,  and  that  by  mistake 
his  name  was  stated  in  the  complaint  and  in  the  proceedings 
and  judgment  as  John  H.,  instead  of  James  H.  Woods. 

2.  That  the  plaintiff  was  not  at  the  time  such  suit  was 
commenced,  nor  since,  indebted  to  John  H.  Woods  upon  the 
cause  of  action  alleged  in  the  complaint  therein,  nor  for  any 
other  cause,  and  that  the  averments  and  charges  alleged  in 
that  complaint  are  false. 

The  relief  asked  is,  that  the  judgment  so  rendered  be  set 
&side  and  cancelled,  and  that  the  plaintiff  be  enjoined  from 
proceeding  to  enforce  it. 

The  contention  of  appellant  is,  that  upon  the  facts  dis- 
closed in  the  complaint,  the  judgment  is  a  nullity.  This  view 
is  not  maintained.  The  appellant  was  personally  served  with 
notice  to  answer  the  complaint  of  John  H.  Woods.  With- 
out objection  he  permitted  the  judgment,  which  he  now  com- 
plains of,  to  be  taken  against  him  in  the  name  of  John  H. 
Woods.  James  H.  Woods  afterwards  claimed  that  this 
judgment  was  recovered  by  him  by  mistake  in  the  name  of 
John  H.  Woods.  It  is  too  late,  aft«r  a  judgment  has  been 
thus  taken,  for  a  party  to  such  judgment  to  assert,  in  a  col- 
lateral proceeding  such  as  this  is,  that  the  proceeding  is  a 
nullity.  Having  been  personally  summoned  to  answer  the 
complaint  of  John  H.  Woods,  if  the  appellant  chose  to  per- 
mit judgment  to  go  against  him  on  the  cause  of  action 
stated  in  the  complaint,  he  took  the  chance  that  there  was 
such  a  person,  or  that  by  mistake  some  one  who  claimed  a 
right  of  action  against  him  was  seeking  to  obtain  judgment 
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in  that  name.  Having  taken  the  chance  he  must  abide  the 
result.     Lake  v.  JoneSy  49  Ind.  297. 

The  judgment  having  been  obtsiined,  and  appearing  to  be 
regular  on  its  face^  it  can  not  be  set  aside  or  treated  as  a  nul- 
lity in  a  collateral  proceeding,  without  making  it  appear  that 
it  was  obtained  by  fraud.  There  is  no  pretence  of  any  ac- 
tual fraud.  The  most  that  is  claimed  is  that  because  the  suit 
was  not  prosecuted  in  the  name  of  the  real  party,  it  was  a 
fictitious  proceeding,  and,  therefore,  fraudulent  and  void. 

That  courts  will  not  take  cognizance  of  suits  which  are 
merely  colorable  and  fictitious,  and  that  proceedings  in  such 
a  case  are  void,  may  be  conceded.  The  facts  disclosed  in  the 
complaint,  however,  come  far  short  of  making  a  case  of  that 
description.  They  make  a  case  in  which  there  was  a  real 
plaintiff,  who  by  mistake,  in  the  name  of  "John''  instead  of 
"James,"  sued  a  real  defendant  and  obtained  a  judgment  on 
a  valid  claim. 

Where  a  judgment  was  taken  in  favor  of  partners  by  their 
firm  name  against  a  defendant  by  the  name  of  "H.  H. 
Greenup,''  it  was  held  the  judgment  was  not  a  nullity.  Janes 
V.  Martirif  5  Blackf.  351.  Thatcher  v.  Coleman,  5  Blackf. 
76 ;  Downard  v.  Sluder,  5  Blackf.  559  ;  Bridges  v.  Layman, 
31  Ind.  384;  Hopper  v.  Lucas,  86  Ind.  43. 

A  judgment  which  omits  the  christian  names  of  the  parties 
altogether,  while  it  may  not  be  binding  on  persons  who  in 
good  faith  acquire  subsequent  liens,  is  nevertheless  good  be- 
tween the  parties.  Ridgway^s  Appeal,  15  Pa.  St.  177 ;  York 
Bank's  Appeal,  36  Pa.  St.  458. 

For  the  purpose  of  barring  another  suit,  it  is  competent  to 
show  by  parol  that  the  real  party  in  interest  recovered  the 
judgment  in  the  name  of  another.  Freeman  Judg.,  sec.  175. 

The  conclusion  is,  that  the  complaint  did  not  state  a  cause 
of  action,  and  since  the  appellant  stated  no  cause  of  action 
in  his  complaint,  whatever  errors  may  have  intervened,  the 
judgment  must  be  aflSrmed  on  the  cross  error  assigned  by 
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the  appellee,  which  calls  in  question  the  sufficiency  of  the 
complaint. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  20, 1886. 


No.  12,928. 

Kleespies  v.  The  State. 

Criminal  Law. — Indictment, — BeTUing  or  Permitting  Hotise  to  be  Used  for 
Ocaning. — Deaeription  of  Preminea. — Where,  in  an  indictment  for  renting 
and  permitting  a  house  to  be  used  for  gaming,  the  premises  are  described 
as  the  defendant's  building  and  room,  at  Clark  county,  such  description 
follows  substantially  the  language  of  the  statute  defining  the  ofience, 
and  is  sufficient. 

Same. — Indictment  Need  not  Name  Tenant — In  such  case  it  is  not  necessary 
that  the  indictment  should  state  to  whom  the  room  or  building  was 
rented  for  gaming  purposes,  the  renting  of  the  room  or  building  '*  to  be 
used  or  occupied  for  gaming"  constituting  the  public  offence. 

Same. — Pta/ctiee. —  Weight  of  Emdenee. — The  Supreme  Court  will  not,  even 
in  a  criminal  cause,  disturb  the  verdict  on  the  weight  of  the  evi- 
dence. 

Same. — Affidavits, — New  Trial, — Newty  Discovered  Eridenee. — BiH  of  Excep- 
tions,— Record, — Where  affidavits  in  support  of  a  new  trial,  on  the  ground 
of  newly  discovered  evidence,  were  not  made  a  part  of  the  record  by  bill 
of  exceptions  or  order  of  court,  the  alleged  newly  discovered  evidence 
is  not  a  part  of  the  record,  and  can  not  be  considered  for  any  purpose. 

_  ■  _  _ 

From  the  Clark  Circuit  Court. 

/.  B,  Meriwether^  for  appellant. 

F,  T.  Hordf  Attorney  General,  and  F,  B,  Burke,  Prosecut- 
ing Attorney,  for  the  State. 

HowK,  J. — In  this  case  the  appellant,  George  Kleespies, 
and  one  Louis  Kleespies,  were  jointly  indicted  at  the  October 
term,  1885,  of  the  court  below,  to  wit,  on  the  26th  day  of 
October,  1885.  The  indictment  contained  two  counts.  The 
first  count  charged  that  at  Clark  county,  "on  the  1st  day  of 
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July,  1885,  and  continuously  from  that  day  to  the  day  of 
making  this  presentment,  Louis  Kleespies  and  George  Klees- 
pies did  then  and  there,  and  during  all  of  said  time,  unlaw- 
fully suffer  and  knowingly  permit  their  building  and  room, 
then  and  there  situated,  to  be  used  for  gaming,  and  did  then 
and  there,  and  during  all  of  said  time,  unlawfully  suffer  and 
knowingly  permit'^  six  named  persons,  whose  names  we  omit, 
"and  divers  other  persons  to  the  grand  jurors  unknown,  to 
play  at  a  certain  giime  called  faro,  for  money  and  other  arti- 
cles of  value." 

The  second  count  charged  "  that  at  said  county,  on  the  1st 
day  of  July,  1885,  and  from  that  day  to  the  day  of  making 
this  presentment,  Louis  Kleespies  and  George  Kleespies  did 
then  and  there,  and  during  all  of  said  time,  unlawfully  rent 
their  building  and  room,  then  and  there  situated,  to  be  used 
for  gaming." 

Ujxn  their  joint  arraignment  and  plea  of  not  guilty,  the 
appellant  and  Louis  Kleespies  were  jointly  tried  by  a  jury, 
and  a  verdict  was  returned  into  court  finding  Louis  Klees- 
pies not  guilty,  and  finding  appellant  guilty,  as  charged  in 
the  indictment,  and  assessing  his  fine  at  two  hundred  and  fifty 
dollars.  Over  his  motion  for  a  new  trial,  the  court  rendered 
judgment  against  the  appellant  on  the  verdict  for  the  fine  as- 
sessed and  costs. 

Errors  are  here  assigned  by  appellant  upon  the  overruling 
of  his  motions  to  quash  each  count  of  the  indictment  and  his 
motion  for  a  new  trials 

Appellant's  counsel  first  insists  that  each  count  of  the  in- 
dictment is  insufficient,  because  the  description  of  the  build- 
ing and  room  therein  was  too  general  and  vague,  and  did  not 
inform  the  defendants  what  room  or  building  was  permitted 
by  them  to  be  used,  or  rented  by  them  to  be  used,  for  gam- 
ing purposes.  We  do  not  think  that  this  objection  ie  well 
taken  as  to  either  count  of  the  indictment.  In  each  count 
the  premises  are  described  as  the  defendants'  building  and 
room,  at  Clark  county.     This  follows,  substantially,  the  Ian- 
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guage  of  the  statute  defining  the  offences^  and  is  sufficient. 
PadgeJti  v.  Stale,  68  Ind.  46;  Hamilton  v.  SiaU,  75  Ind.  586. 

It  is  further  objected  by  appellant's  counsel,  that "  the  second 
count  does  not  state  to  whom  the  room  or  building  was  rented 
for  gaming  purposes."  It  was  not  necessary  that  the  count 
should  state  the  name  of  the  tenant.  Under  the  statute^  it  is 
the  renting  of  the  room  or  building  "to  be  used  or  occupied 
for  gaming/' which  constitutes  the  public  offence;  and  the 
renting  for  such  use  is  charged  in  the  second  count  with  suf- 
ficient clearness  and  certainty.  Section  2079,  R.  S.  1881. 
These  are  the  only  objections  pointed  out  by  appellant's  coun- 
sel to  either  count  of  the  indictment,  and  neither  of  such 
objections  seems  to  us  to  be  well  taken. 

Under  the  alleged  error  of  the  court,  in  overruling  the  mo- 
tion for  a  new  trial,  appellant's  counsel  very  earnestly  insists 
that  the  verdict  of  the  jury  is  not  sustained  by  the  evidence. 
The  case  is  not  a  strong  one  on  the  evidence,  but  we  think 
there  is  evidence  in  the  record  tending  to  sustain  the  verdict 
on  every  material  point.  In  such  case  this  court  will  not, 
even  in  a  criminal  cause,  disturb  the  verdict  or  reverse  the 
judgment  on  the  weight  or  sufficiency  of  the  evidence.  Long 
V.  Staie,  95  Ind.  481 ;  Murphy  v.  State,  97  Ind.  579 ;  Dolke 
V.  Staie,  99  Ind.  229;  Clayton  v.  ^aU,  100  Ind.  201;  Pad- 
gett  V.  Staie,  103  Ind.  550. 

^Appellant's  counsel  further  claims  that  the  motion  for  a 
new  trial  ought  to  have  been  sustained,  on  the  ground  of 
newly  discovered  evidence.  This  cause  for  a  new  trial  seems 
to  have  been  supported  by  certain  affidavits  therewith  filed. 
But  these  affidavits  were  not  made  a  part  of  the  record  of 
this  cause  either  by  a  bill  of  exceptions  or  by  an  order  of  the 
court,  or  in  any  manner  known  to  our  law.  The  alleged 
newly  discovered  evidence,  therefore,  is  not  in  any  proper  or 
legal  sense  a  part  of  the  record  of  this  cause,  and  can  not  be 
considered  here  for  any  purpose.  This  is  settled  by  our  de- 
•cisions.  Fryberger  v.  Perkins,  66  Ind.  19;  Williams  v.  Potter, 
Vol.  106.— 25 
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72  Ind.  354 ;  Chambers  v.  KyUy  87  Ind.  83 ;  Harrison  School 
Tp.  V.  McGregor y  96  Ind.  185;  Shields  v.  McMahan,  101 
Ind.  591. 

We  have  found  no  error  in  the  record  of  this  cause  which 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

FUed  May  22, 1886. 
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Henking  ti.  The  State. 

Cbiminal  Law. — Sdeeiing  Grand  Jury, — Record. — BeeUab  €f  CRerL — Re- 
citals  of  the  clerk,  as  to  the  manner  in  which  the  grand  jury  were  nelected^ 
are  not  properly  part  of  the  record. 

Same. — IndictmenL — Retwm, — Arreti  of  Judgment  —  I\uctioe,  —  Where  the 
statements  of  the  indictment,  the  endorsement  on  it,  and  the  copies  of 
the  entries  show  that  the  grand  jury  were  duly  empanelled,  and  that  the 
indictment  was  received  by  the  court  in  open  session,  error  in  the  se- 
lection of  the  grand  jury  is  not  available  on  a  motion  in  arrest  of  judg- 
ment. 

Same. — Plea  in  Abatement, — Where  the  statements  of  the  indictment  and 
the  record  entries  show  that  the  indictment  was  returned  into  open 
court,  errors  or  irregularities  in  the  selection  or  empanelling  of  the 
grand  jury  are  properly  taken  advantage  of  by  a  plea  in  abatement. 

Same. — Murder, — Omission  from  Indictment  of  Words  " KUl  and  Murder" — 
Where  the  facts  stated  in  the  indictment  show  that  a  human  being  waa 
purposely,  wilfully  and  with  premeditated  malice  shot  by  the  defendant, 
and  that  a  wound  was  inflicted  from  which  death  resulted,  the  offence 
of  murder  in  the  first  degree  is  sufficiently  charged,  although  the  tech- 
nical words  "  kill  and  murder  "  are  not  employed. 

Same. — Pleading, — Conclusions, — Oeneral  Rule, — The  general  rule  is  that 
if  the  facts  well  pleaded  supply  grounds  for  the  necessary  legal  concln* 
sion,  it  will  be  made  by  the  court,  and  the  failure  to  state  it  will  not, 
under  the  criminal  code  of  this  State,  vitiate  the  indictment 

8AUK.-^Separation  of  Jury. —  Waiver  of  Objection. — Where  the  defendant  and 
his  counsel,  even  in  a  capital  case,  have  knowledge  that  the  court  has 
permitted  the  jury  to  separate  during  the  progress  of  the  trial  and  be- 
fore the  case  is  finally  submitted  to  them,  but  no  objection  is  made 
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until  after  verdict,  the  right  to  object  will  be  deemed  to  have  been 
waived. 

Same. — MisecndueL — Jurors  who  separate  in  obedience  to  the  directions 
of  the  court,  and  under  its  instructions,  are  not  guilty  of  misconduct. 

Same. — Jsauc-^Mcmner  of  Joining, — iMtrueUon, — Practice. — The  court  should 

not,  in  its  instructions,  state  to  the  jury  the  manner  in  which  issue  was 

joined,  but  where  they  are  told  that  the  defendant  refused  to  plead,  and 

t^at  a  plea  of  not  guilty  had  beecf  entered  for  him,  a  reversal  is  not  au- 

jrized  unless  the  substantial  rights  of  the  defendant  are  prejudiced. 

Same. — PremedUaiion.  ^Instruction, — It  is  proper  for  the  court  to  instruct 
the  jury  as  to  what  facts  may  be  considered  as  evidence  that  a  homicide 
was  premeditated. 

Same. — Murder. — Mandaughter, — Provocation, — The  unlawful  taking  of  hu- 
man life,  when  done  purposely,  is  murder,  unless  reduced  to  man- 
slaughter by  a  sufficient  provocation.  Mere  passion  is  not  enough ;  there 
must  be  an  adequate  provocation  arousing  the  passion. 

Same. — Infidelity  of  Betrothed.— Deliberation. — Where  one  kills  his  betrothed, 
upon  discovering  her  infidelity,  but  after  time  for  deliberation  and  for 
passion  to  subside,  he  is  guilty  of  murder. 

Same. — Inaanity, —  Quention  for  Jury. —  Weight  of  Evidence. — Supreme  Court — 
Practice, — Where  the  question  of  the  defendant's  mental  condition  is 
properly  submitted  to  the  jury,  and  there  is  evidence  sustaining  their 
verdict,  the  Supreme  Court  will  not  disturb  it. 

From  the  Montgomery  Circuit  Court. 

/.  R.  Courtney y  for  appellant. 

F,  T.  Hordy  Attorney  General,  F.  M,  Howard,  Prosecuting 
Attorney,  and  W.  B.  Hord,  for  the  State. 

Elliott,  J. — The  appellant  prosecutes  this  appeal  from  a 
judgment  declaring  him  guilty  of  murder  in  the  first  degree, 
and  adjudging  that  he  suffer  the  penalty  of  death. 

Relying  upon  recitals  made  by  the  clerk,  the  appellant's 
counsel  assumes  that  the  grand  jury  by  whom  the  indictment 
was  found  were  not  legally  selected,  and  that  the  record  prop- 
erly presents  this  question.  This  assumption  can  not  be  main- 
tained. The  indictment  on  its  face  asserts  that  the  grand  jury 
were  duly  empanelled,  and  the  record  shows  that  the  indict- 
ment was  returned  into  open  court,  and  that  a  bench  warrant 
for  the  arrest  of  the  accused  was  ordered  to  issue.  No  ob- 
jection was  presented  to  the  selection  or  empanelling  of  the 


388  SUPREME  COURT  OF  INDIANA, 

Henning  r.  The  State. 

grand  jary  until  after  verdict^  and  then  the  objection  now 
urged  was  presented  by  a  general  motion  in  arrest  of  judg- 
menty  but  no  specific  reasons  were  assigned  in  support  of  this 
motion.  The  recitals  of  the  clerk  as  to  the  manner  in  which 
the  grand  jury  were  selected  are  not  properly  part  of  the  rec- 
ord ;  while  the  statements  of  the  indictment^  the  endorsements 
on  it,  and  the  copies  of  the  entries,  are  properly  a  part  of  the 
record  of  the  proceedings  and  orders  in  the  trial  court.  Padgett 
V.  StcUe,  103  Ind.  550 ;  Beard  v.  State,  57  Ind.  8 ;  Clare  v. 
State,  68  Ind.  17 ;  Oreme  v.  StaJte,  79  Ind  537.  The  record, 
therefore,  shows  that  an  indictment  was  found  by  a  regularly 
empanelled  grand  jury,  and  that  it  was  properly  returned  into 
open  court,  so  that,  on  the  face  of  the  record,  it  appears  that 
an  indictment  was  legally  found  and  returned  against  the  ac- 
cused. Powers  V.  State,  87  Ind.  144,  and  cases  cited ;  Stout 
V.  State,  93  Ind.  150;  Heath  v.  State,  101  Ind.  512;  Epps  v. 
State,  102  Ind.  539. 

Conceding,  but  not  deciding,  that  there  are  some  cases  in 
which  an  error  in  the  selection  of  the  grand  jury  may  be 
taken  advantage  of  on  a  motion  in  arrest  of  judgment,  it  is 
quite  clear  that  it  can  not  be  done  in  a  case,  where,  as  here, 
the  record  shows  that  the  grand  jury  were  duly  empanelled 
and  the  indictment  received  by  the  court  in  open  session. 
Where  the  statements  of  the  indictment  and  the  record  en- 
tries show  that  the  indictment  was  returned  into  open  court, 
errors  or  irregularities  in  the  selection  or  empanelling  of  the 
grand  jury  are  properly  taken  advantage  of  by  a  plea  in  abate- 
ment.  Mathia  v.  State,  94  Ind.  562 ;  Pointer  v.  State,  89  Ind. 
255 ;  Wills  v.  State,  69  Ind.  286 ;  Miller  v.  State,  69  Ind. 
284 ;  Meiers  v.  State,  56  Ind.  336 ;  Sater  v.  State,  56  Ind.  378. 

The  indictment  thus  describes  the  offence  with  which  the 
accused  is  charged :  "  That  one  John  C.  Henning,  late  of  the 
eaid  county,  on  the  24th  day  of  October,  A.  D.  1885,  at  the 
county  and  State  aforesaid,  did  then  and  there  feloniously, 
purposely,  wilfully  and  with  premeditated  malice  assault,  and 
did  then  and  there  feloniously,  wilfully,  purposely,  and  with 
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premeditated  malice,  in  a  rude,  insolent  and  angry  manner, 
shoot  off  and  discharge  a  dangerous  and  deadly  weapon,  com- 
monly called  a  revolver,  then  and  there  loaded  with  gun- 
powder and  leaden  bullets,  which ,  he  then  and  there  in  his 
hand  had  and  held,  at,  against  and  into  the  body  of  one  Char- 
lotte Vollmer,  then  and  there  being,  then,  there  and  thereby 
feloniously,  wilfully,  purposely  and  with  premeditated  malice, 
in  manner  and  form  as  aforesaid,  giving  her,  the  said  Char- 
lotte Vollmer,  mortal  wounds  of  which  she  then  and  there 
died."  This  indictment  is  not  well  drawn,  and  deserves  crit- 
icism, but  we  think  that  it  charges,  although  very  clumsily, 
the  accused  with  the  crime  of  murder  in  the  first  degree. 

The  objection  urged  against  it  is  that  it  does  not  contain 
the  technical  words  ^'  kill  and  murder." 

We  can  not  yield  to  the  contention  of  counsel  that  the  ab- 
sence of  these  words  renders  the  indictment  bad.  Our  judg- 
ment is,  that  where  the  facts  stated  in  the  indictment  show 
that  a  human  being  was  purposely,  wilfully  and  with  pre- 
meditated malice,  shot  by  the  defendant,  and  that  a  wound 
was  inflicted  from  which  death  resulted,  the  offence  of  mur- 
der in  the  first  degree  is  sufficiently  charged,  although  the 
technical  words  "kill  and  murder"  are  not  employed.  An 
indictment  describing  the  offence  in  the  manner  indicated 
fully  informs  the  accused  of  the  charge  preferred  against  him, 
affords  him  ample  opportunity  to  know  and  meet  the  accusa- 
tion, and  hence  no  harm  can  possibly  result  to  him  from  the 
omission  of  the  technical  words  "  kill  and  murder,"  which,  at 
most,  express  a  mere  conclusion  of  law  and  assert  no  issuable 
fact.  In  the  indictment  before  us  the  manner  in  which  the 
shots  were  fired  is  specifically  described,  and  it  is  averred 
that  these  shots  did  inflict  wounds  of  which  the  wounded 
person  died,  and  it  seems  quite  clear  that  the  facts  pleaded 
warrant  one  conclusion  and  exclude  every  other,  and  that  is, 
that  the  shots  fired,  wilfully  and  with  premeditated  malice, 
did*  kill  and  murder  Charlotte  Vollmer.  The  general  rule 
is  that  if  the  facts  well  pleaded  supply  grounds  for  the  neo- 
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essary  legal  conclusion,  it  will  be  made  by  the  court,  and  the 
failure  of  the  pleader  to  state  it  will  not,  under  our  crim- 
inal code,  however  it  may  have  been  at  common  law,  vitiate 
the  indictment.  The  adjudged  cases  very  fully  support  our 
conclusion  that  the  indictment  is  not  fatally  defective.  Chase 
V.  State,  50  Wis.  510 ;  State  v.  Stanley,  33  Iowa,  526 ;  State 
V.  (yNiely  23  Iowa,  272;  Evans  v.  People,  12  Mich.  27 ;  Peo- 
pie  V.  McDonald,  9  Mich.  150;  Anderson  v.  State,  5  Ark. 
444;  West  v.  State,  48  Ind.  483;  Dennis  v.  State,  103  Ind. 
142;  1  Bishop  Crim..  Proc,  section  335;  2  Bishop  Grim. 
Proc,  section  548. 

The  bill  of  exceptions  recites  that  after  the  jury  had  been 
empanelled,  the  opening  statement  of  the  prosecution  made, 
and  several  witnesses  examined,  the  court  announced  that  the 
trial  would  not  proceed  further  on  that  day ;  thereupon  the 
sheriff  took  the  defendant  out  of  the  presence  of  the  court; 
that  his  counsel  followed  him ;  that  after  they  had  left  the 
court  room  the  court  of  its  own  motion,  without  the  knowl- 
edge of  the  defendant  or  his  counsel,  permitted  the  jury  to 
separate  until  the  following  day  and  gave  them  the  instruc- 
tions required  by  statute ;  that  the  attention  of  the  court  was 
not  called  to  the  absence  of  the  defendant  and  his  counsel 
until  nine  o'clock  of  the  following  morning,  and  that,  to  use 
the  language  of  the  bill,  "  the  facts  herein  above  set  out  were 
made  one  of  the  grounds  for  a  new  trial." 

The  fourth  reason  for  a  new  trial  is  in  these  words :  "  For 
error  of  law  occurring  on  the  trial  in  this,  to  wit:  That,  on 
the  1st  day  of  February,  1886,  the  same  day  being  the  25th 
judicial  day  of  said  court,  this  trial  in  this  cause,  which  re- 
sulted in  a  verdict  of  the  jury  assessing  the  death  penalty, 
was  begun,  the  jury  had  been  chosen,  empanelled  and  sworn 
to  try  this  cause,  the  opening  statement  had  been  made  by 
the  prosecuting  attorney,  and  a  part  of  the  evidence  had  been 
introduced  on  the  part  of  the  State,  and  the  time  having  ar- 
rived at  which  the  court  desired  to  adjourn  until  the  follow- 
ing morning,  the  defendant  was  by  the  sheriff  conveyed  back 
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to  the  jail  of  said  county ;  that  after  the  defendant  had  been 
taken  out  of  court  and  to  the  jail,  the  court  of  its  own  mo- 
tion^ and  in  the  absence  of  the  defendant  and  his  counsel, 
and  without  the  knowledge  or  consent  of  the  defendant  and 
without  the  consent  of  either  the  defendant  or  his  counsel, 
discharged  the  jury  for  the  day  and  permitted  them  to  sep- 
arate until  February  2d,  1886,  at  nine  o'clock  A.  M.,  and  the 
members  of  the  jury  did  separate  when  so  discharged  and 
mingled  in  the  crowds  of  people  present  in  the  court-room, 
on  the  streets  and  in  the  business  houses,  and  breathed  the 
atmosphere  which  had  become  impregnated  and  poisoned  by 
the  prejudice  of  said  crowds,  and  heard  whisperings  of  ill- 
will,  hatred  and  malice  against  this  defendant,  and  remarks, 
the  purport  of  which  were  that  this  defendant  ought  to  be 
hung,  and  that  the  said  jury  ought  to  assess  the  death  penalty 
against  him,  by  all  of  which  defendant  says  he  was  preju- 
diced in  said  trial  and  failed  to  receive  a  fair  one;  that 
neither  himself  nor  counsel  was  present  to  take  exceptions  to 
said  action  of  the  court,  said  defendant  having  as  aforesaid 
been  forcibly  and  violently  by  said  sheriff  conveyed  away, 
and  his  counsel  herein,  John  R.  Courtney,  having  followed 
to  consult  him  with  reference  to  the  facts  in  this  case/' 

The  appellant  filed  an  affidavit  asserting  the  truth  of  the 
matters  stated  above,  and  his  counsel  also  filed  an  affidavit 
stating  that  the  order  of  the  court  was  made  in  his  absence 
and  in  the  absence  of  his  client. 

The  statement  of  the  motion  that  the  defendant  was  for- 
cibly and  violently  removed  from  the  court-room,  like  many 
other  statements  contained  in  it,  is  in  the  form  of  a  conclu- 
sion rather  than  in  that  of  a  substantive  fact,  so  that  little,  if 
any,  force  can  be  given  it;  but  if  we  could  treat  it  as  the 
statement  of  a  fact,  it  could  not  prevail  against  the  statement 
of  the  court  as  to  what  took  place,  since  it  is  a  familiar  rule 
that  where  the  court  puts  of  record  a  statement  of  what  oc- 
curred in  its  presence,  it  can  not  be  overcome  by  the  affidavit 
of  a  party.     We  do  not,  it  is  just  to  say,  understand  counsel 
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as  attaching  any  importance  to  the  general  statement  to  which 
we  have  referred,  and  we  shall  give  it  none. 

The  appellant's  counsel  stoutly  maintains  that  the  court 
erred  in  permitting  the  jury  to  separate  without  the  express 
consent  of  the  appellant.  This  position  is  met  by  the  State 
with  two  propositions: 

First.  The  appellant,  having  knowledge  of  the  ruling  of 
the  court,  and  interposing  no  objection  until  after  verdict, 
waived  his  right  to  object. 

Second.  The  court  had  a  discretionary  power  to  permit  the 
jury  to  separate  at  any  time  during  the  progress  of  the  trial 
prior  to  the  time  the  case  was  finally  submitted  to  them. 

If  the  State  is  right  upon  the  first  proposition,  the  discus- 
sion of  the  second  is  unnecessary.  The  facts  support  the 
State's  contention  so  far  as  respects  the  question  of  knowledge 
and  opportunity  to  object,  for  it  clearly  appears  that  the  sep- 
aration of  the  jury  was  known  to  the  accused  and  his  coun- 
sel, and  that  the  attention  of  the  court  was  directed  to  it  by 
them  on  the  following  morning.  No  ruling,  however,  was  then 
asked  of  the  court,  but  the  cause  was  permitted  to  proceed 
to  verdict  without  anv  intimation  of  dissatisfaction  on  the 
part  of  the  defendant.  The  question  for  our  decision  is^  what 
is  the  law  upon  these  facts  ? 

There  is  a  case  directly  in  point,  that  of  Polin  v.  I^ale,  14 
Neb.  540,  and  if  it  correctly  expresses  the  law  the  State  has 
successfully  maintained  its  position.  In  that  case  it  was  said : 
"  The  objection  first  appeared  in  the  motion  for  a  new  trial, 
and  came  too  late."  At  another  place  in  the  opinion  it  was 
said  :  "  Parties  litigant,  even  in  criminal  cases,  must  deal  fairly 
by  the  court.  They  are  not  permitted  to  withhold  informa- 
tion of  matters  transpiring  in  the  progress  of  a  trial,  whether 
prejudicial  or  otherwise,  and  thus,  without  objection,  permit 
it  to  ^proceed  to  a  conclusion,  and  then  take  advantage  of 
them.  Generally,  all  objections  not  jurisdictional  as  to  the 
subject  of  the  litigation  must  be  made  at  the  first  opportu- 
nity, or  they  are  deemed  to  be  waived.     The  rule  in  such 
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cases  is,  that  a  party  shall  not  be  permitted  without  objec- 
tion to  tal^  the  chances  of  a  favorable  result,  and  then,  if 
disappointed,  for  the  first  time  complain/'  Our  own  cases, 
proceeding  upon  this  general  principle,  have  repeatedly  as- 
serted that  if  a  defendant  in  a  criminal  case,  whether  a  capital 
case  or  npt,  fails  to  object  and  except  at  the  earliest  legal 
opportunity,  he  waives  his  right  to  afterwards  assail  the 
ruling.  Barlow  v.  J^te,  2  Blackf.  114;  Homberger  v.  State,  5 
ind.  300;  Wheeler  v.  State,  8  Ind.  113;  Leyner  v.  State,  8 
Ind.  490 ;  Mullinix  v.  State,  10  Ind.  5 ;  Murray  v.  State,  26 
Ind.  141 ;  Stone  v.  State,  42  Ind.  418 ;  Noe  v.  State,  92  Ind.  92. 

The  principle  that  an  accused  may  waive  a  right  extends 
to  the  highest  rights,  even  to  those  secured  by  the  Constitu- 
tion. Shular  v.  State,  105  Ind.  289 ;  BiUler  v.  State,  97  Ind. 
378 ;  Veatch  v.  State,  60  Ind.  291 ;  Boggs  v.  State,  8  Ind. 
463;  In  re  Staff,  6  Crim.  Law  Mag.  828;  Waiver  of  Consti- 
tutional  Rights  in  Criminal  Cases,  6  Crim.  Law  Mag.  182. 

There  are  a  great  number  of  cases  declaring  that  a  defend- 
ant in  a  criminal  case  may  waive  objections  by  failing  to  in- 
sist upon  them  at  the  proper  time  in  the  trial  court.  Pontius 
V.  People,  82  N.  Y.  339;  StaU  v.  Benton,  65  Iowa,  482; 
Waite  V.  State,  13  Texas  App.  169 ;  People  v.  Cochran,  61 
Cal.  548;  Green  v.  State,  59  Miss.  501 ;  State  v.  Furbeck,  29 
Kan.  532 ;  People  v.  Haley,  48  Mich.  495 ;  People  v.  Eeilly, 
53  Mich.  260 ;  Commonwealth  v.  Maher,  4  Crim.  Law.  Mag. 
411 ;  Firm^s  v.  State,  61  Wis.  140. 

It  was  said  of  the  case  of  Commonwealth  v.  Stowell,  9  Met. 
672,  by  this  court,  that  "  The  court  say,  in  reference  to  an 
erroneous  ruling  on  the  trial  below,  that  as  the  defendant 
had  an  opportunity,  but  failed  to  avail  himself  of  it  on  the 
trial,  of  making  his  objection,  his  acquiescence  was  a  waiver, 
and  estopped  him  to  raise  it  afterwards."  McCorkle  v.  Staie, 
14  Ind.  39 ;  Preston  v.  Sandford,  21  Ind.  156,  see  p.  158. 

These  authorities  clearly  establish  the  general  doctrine  that 
if  a  defendant  has  knowledge  of  a  matter  affecting  his  rights 
and  fails  to  ask  a  ruling  upon  it,  or  if  he  fails  to  avail  him- 
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self  at  the  earliest  opportunity  of  objections  known  to  him, 
he  can  not  afterwards  successfully*  complain^  and  we  can 
see  no  reason  why  the  general  principle  should  not  apply 
to  such  a  case  as  the  one  before  us.  There  are,  how- 
ever, cases  closely  allied  to  the  present  which  will  pre- 
sent the  question  in  a  still  clearer  light,  and  of  them  we  think 
it  profitable  to  speak. 

In  Cluck  V.  StatCf  40  Ind.  263,  one  of  the  jurors  took 
written  notes  of  the  evidence,  and  this  was  held  to  be  an 
error,  but  it  was  also  held  that  as  the  defendant  knew  what 
the  juror  was  doing,  and  made  no  objection  until  the  motion 
for  a  new  trial,  he  could  not  make  the  error  available.  Long 
V.  State,  95  Ind.  481. 

A  juror  became  ill  and  unable  to  comprehend  the  argu- 
ment of  counsel,  but,  although  this  fact  was  known  to  the 
defendant  and  his  counsel,  they  proceeded  with  the  case,  and 
a  verdict  affixing  the  death  penalty  was  returned.  After 
verdict  the  appellant  sought  a  new  trial  on  the  ground  of 
the  incapacity  of  the  juror,  but  the  court  held  that  the  new 
trial  was  rightly  denied,  for  the  reason  that  the  defendant,  by 
not  objecting  at  the  time,  had  waived  his  right  to  object  after 
verdict.     Baxter  v.  Peoplty  3  Gilm.  368. 

In  the  case  of  Huitter  v.  Statey  43  Ga.  483,  a  capital  case, 
the  jury  read  a  newspaper  containing  a  denunciation  of  the 
conduct  of  one  of  the  prisoner's  counsel,  and  it  was  held  that 
as  this  was  done  with  the  knowledge  of  counsel,  an  objection 
after  verdict  came  too  lat«. 

A  great  number  of  cases  declare  that  if  it  is  known  to  the 
accused  that  improper  papers  are  given  to  the  jury,  an  objec- 
tion aft^r  verdict  will  be  too  late  to  be  of  avail.  Thomp- 
son &  Merriam  Juries,  section  399,  and  note. 

In  United  States  v.  Gibert,  2  Sumner,  19,  it  was  held,  in  a 
very  strongly  reasoned  opinion  by  Judge  Story,  that  the  sep- 
aration or  misconduct  of  the  jury,  known  to  the  accused  and 
not  objected  to  until  aft«r  verdict,  would  not  entitle  him  to 
a  new  trial. 
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The  subject  which  we  are  discussing  received  full  consid- 
eration in  a  treatise  on  juries,  and  it  was  there  said^  in  con- 
cluding a  review  of  the  authorities :  "  And  in  no  case  will 
a  new  trial  be  granted  upon  the  ground  that  the  juror  mis- 
behaved during  the  trial,  unless  it  be  made  to  appear  affirm- 
atively that  the  party  complaining  and  his  counsel  did  not 
know  the  fact  before  the  jury  retired  to  consider  of  their 
verdict."     Thompson  &  Merriam  Juries,  section  456. 

We  have  in  our  own  reports  many  cases  deciding  that  if 
objection  is  not  made  before  verdict  to  the  competency  of 
the  judge  who  presides  at  the  trial,  it  will  be  of  no  avail. 
Smw-r  V.  State,  105  Ind.  125;  Kennedy  v.  State,  53  Ind.  542 ; 
State,  ex  reL,  v.  Murdoch,  86  Ind.  124;  Fassinow  v.  State, 
89  Ind.  235;  Case  v.  State,  5  Ind.  1.  These  cases  establish 
the  principle  which  rules  here,  for  they  proceed  upon  the 
ground  of  waiver  by  failure  to  make  a  timely  objection. 
But,  more  nearly  resembling  the  present  case,  are  those  cases 
wherein  it  is  held  that  the  failure  to  examine  jurors  as  to 
their  competency  or  to  challenge  one  whose  incompetency  is 
disclosed  by  the  examination,  is  a  waiver  of  the  right  to 
afterwards  object.  Alexander  v.  Dunn,  5  Ind.  122;  Romaine 
V.  State,  7  Ind.  63;  Bradford  v.  State,  15  Ind.  347,  see  p. 
353 ;  Oroy  v.  State,  32  Ind.  384 ;  Kingen  v.  State,  46  Ind. 
132;  Gillooley  v.  State,  58  Ind.  182;  Achey  v.  ^ie,  64  Ind. 
56;  Lockhart  v.  State,  92  Ind.  452. 

if  a  failure  to  object  before  accepting  the  jury  is  deemed  a 
waiver,  it  must  logically  follow  that  failure  to  object  where 
the  disqualification  or  misconduct  of  a  juror  becomes  knoAvn 
after  the  jury  are  sworn,  must  also  be  a  waiver,  for  no  reason 
<5an  be  adduced  for  holding  that  there  is  a  waiver  in  the  one 
case  and  not  in  the  other.  The  principle  is  the  same  in  both 
oases,  and  that  is,  that  the  objection  must  be  presented  at  the 
earliest  opportunity,  or  else  it  will  be  deemed  waived.  Of 
oourse,  this  principle  can  have  no  application  where  the  ground 
of  complaint,  whether  it  be  the  action  of  the  court  or  the  mis- 
conduct of  the  jury,  is  not  known  to  the  accused  until  aft^r 
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verdict,  but  it  does  apply  where,  as  here,  the  action  of  the 
court  and  the  conduct  of  the  jurors  are  fully  known  to  the 
defendant.  The  principle  which  we  have  here  stated  was  ap- 
plied in  Harrington  v.  State,  76  Ind.  112,  In  that  case  a 
proceeding  for  contempt  was  instituted  against  a  juror  who 
had  been  guilty  of  misconduct,  and  the  court  told  the  defend* 
ant  that  if  she  would  consent  the  jury  would  be  discharged^ 
but  she  declined  to  either  consent  or  object,  and  it  was  held 
that  an  objection  afier  verdict  would  not  be  entertained.  In 
the  course  of  the  opinion  it  was  said  :  "  If  there  was  any  mis- 
conduct on  the  part  of  the  juror,  of  which  she  could  have 
complained,  or  if  there  was  any  irregularity  in  stopping  the 
trial  to  investigate  the  charge  of  contempt  against  the  juix)r, 
the  appellant  had  the  opportunity  to  avail  herself  of  the  ob- 
jection.  She  had  the  option  of  having  the  jury  discharged^ 
but  she  would  not  consent  to  that."  A  like  ruling  was  made 
in  Stewart  v.  State,  15  Ohio  St.  155. 

There  are  some  rights  which  a  defendant  in  a  criminal  case 
can  not  waive,  and  many  that  he  should  not  be  asked  to  yield, 
but  we  do  not  think  that  the  right  to  object  to  the  separation 
of  the  jury  before  the  case  is  finally  submitted  to  them  is  one 
which  he  may  not  waive.  The  weight  of  modern  authority 
is  very  decidedly  in  favor  of  the  doctrine  that  the  jury  may^ 
in  the  discretion  of  the  court,  be  permitted  to  separate  dur- 
ing the  progress  of  the  trial.  Whart.  Grim.  PI.  and  Pr.,  sec- 
tion 819;  Thomp.  &  Merr.  Juries,  section  317. 

If  the  matter  is  within  the  discretion  of  the  court,  then, 
of  course,  an  accused  can  not,  even  though  he  should  object, 
complain  of  the  ruling  of  the  court  directing  a  separation. 
Our  statute  clearly  implies  that  the  court  may  permit  the  jury 
to  separate  during  the  progress  of  the  trial,  for  it  provides 
for  the  charge  which  the  court  shall  give  them  in  the  event 
that  they  are  permitted  to  separate.  It  is  quite  obvious  that 
if  a  separation  had  not  been  deemed  proper,  such  a  statute 
would  not  have  been  enacted.  Our  decisions,  however,  upon 
this  subject  are  not  entirely  harmonious.     In  Evans  v.  State, 
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7  Ind.  271,  the  court  quoted  the  statute,  and  said :  '*  The  sep- 
aration of  the  jury  is  expressly  permitted,  during  the  trial  and 
before  the  cause  is  finally  submitted  to  them^  by  this  statute, 
and,  of  course,  they  could  not  be  kept  in  care  of  a  sworn 
officer/'  The  case  cited  was,  however,  criticised  and  partially 
overruled  in  Anderson  v.  State,  28  Ind.  22,  and  it  was  there 
held  that  it  was  error  to  permit  a  separation  over  the  objec- 
tion of  the  defendant.  A  like  ruling  was  made  in  Quinn  v. 
Slate,  14  Ind.  589 ;  but  it  was  there  said  that  "  The  court  may 
permit  such  a  separation  with,  but  not  against  the  consent  of 
the  defendant."  These  cases  agree  on  one  point,  at  least,  that 
a  separation  of  the  jury  during  the  trial  is  not  error  unless  an 
objection  is  interposed.  It  is  not  necessary  for  us  to  decide 
whether  the  rule  declared  in  Anderson  v.  State,  supra,  and 
Quinn  v.  State,  supra,  is  or  is  not  the  correct  one,  for  all  we 
need  do  is  to  decide  that  the  error,  conceding  it  to  be  one,  is 
such  as  may  be  waived.  Upon  this  point  there  is  entire  har- 
mony in  our  own  cases,  and,  as  we  have  seen,  they  are  in  this 
respect  supported  by  the  very  decided  weight  of  authority. 
The  case  of  Jarrell  v.  State,  58  Ind.  293,  goes  much  farther 
than  any  of  our  other  cases,  for  it  was  there  held  that  the  sep- 
aration of  the  jury  without  objection,  after  the  case  had  been 
finally  submitted  to  them,  was  not  error.  Dr.  Wharton  makes, 
and  with  much  reason,  a  distinction  between  the  separation 
of  the  jury  before  the  cause  is  finally  submitted  to  them  and 
a  separation  during  the  progress  of  the  trial.  He  thus  con- 
cludes his  review  of  the  authorities :  "  Hence  it  is  that  the 
weight  of  authority  is  that  the  defendant,  even  in  capital 
oases,  can  legalize  the  8e})aration  of  the  jury  during  the  re- 
cesses of  the  court,  down  to  the  period  when  the  case  is  given 
them  for  deliberation  by  the  charge  of  the  court."  Whart. 
Crim.  PI.  and  Pr.,  section  733. 

There  are  authorities  to  the  effect  that  where  a  juror  is 
shown  to  be  disqualified,  the  court  may  discharge  the  jury 
over  the  defendant's  objection.  State  v.  Allen,  46  Conn.  ^31. 
There  is,  however,  a  diversity  of  '^pinion  upon  this  subject. 
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In  our  own  case  of  Adajjps  v.  State,  99  Ind.  244^  it  was 
held  that  if^  after  the  jury  is  empanelled,  it  is  disclosed  that  one 
of  the  jurors  is  incompetent,  it  is  error  for  the  court  to  dis- 
charge the  jury^  and  the  defendant  can  not  be  tried  a  second 
time.  In  the  course  of  the  opinion  it  was  said :  ''  In  all 
such  proceedings  a  failure  to  object  is  construed  as  implying 
consent,"  and  that  rule  applies  here  with  much  force.  If 
the  defendant  discover  that  a  juror  has  become  disqual- 
ified, or  has  miscondjucted  himself,  he  may,  upon  proper  re- 
quest, undoubtedly  secure  a  discharge  of  the  jury,  but  in 
securing  this  right  he  does  not  become  entitled  to  a  release 
from  the  charge  preferred  against  him.  This  rule  is  in  har- 
mony with  that  declared  in  those  cases  which  hold  that  where 
a  defendant  takes  a  new  trial  the  former  verdict  or  judgment 
is  no  bar  to  a  second  trial.  The  cases  go  very  far  upon  this 
point,  for  they  hold  that  this  is  the  rule,  although  the  defend- 
ant may  have  been  acquitted  of  the  higher  offence  charged 
in  the  indictment.  Veatch  v.  State,  60  Ind.  291 ;  Sande7'8  v. 
State,  86  Ind.  318,  see  p.  332;  BuU^  v.  State,  97  Ind.  378, 
see  p.  383. 

If  the  court  can  grant  a  new  trial  after  verdict  because 
of  the  misconduct  of  jurors,  it  is  quite  clear  that  it  may  dis- 
charge the  jury  in  the  proper  case  without  waiting  for  a  ver- 
dict, when  asked  by  the  accused.  It  would  be  useless  to 
proceed  with  the  trial  in  a  case  where  it  became  evident  that 
no  valid  verdict  could  be  reached,  and  the  jury  may  in  such 
a  case  be  discharged  without  releasing  the  accused.  Sup- 
pose, for  example,  that  afler  the  trial  had  proceeded  for  a  day 
it  should  come  to  the  knowledge  of  the  court  that  one  of  the 
jurors  was  insane ;  surely  the  court  would  not  be  bound  to 
proceed  with  the  trial  and  take  a  verdict  which  must  inevi- 
tably be  set  aside  on  the  demand  of  the  accused.  It  is,  how- 
ever, unnecessary  to  discuss  the  question,  as  it  is  settled  by 
the  adjudged  cases.  Mr.  Bishop  says:  "  If  a  juror  so  con- 
ducts that  no  verdict  can  be  rendered, — ^as,  if  he  escapes 
before  the  verdict  is  reached, — this  does  not,  like  a  wrongful 
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discharge  of  the  jury  by  the  judge,  entitle  the  prisoner  to  go 
free,  or  protect  him  from  a  second  jeopardy.''  1  Bishop 
Crim.  Law,  1038.  At  another  place  this  author  says :  "  If, 
after  the  trial  has  commenced,  a  juror  is  found  not  to  have 
been  sufficiently  sworn,  or  to  be  insane,  or  not  of  the  panel, 
he  may  be  discharged,  or  the  error  may  be  otherwise  cor- 
rected, without  entitling  the  prisoner  to  go  free."  1  Bishop 
Crim.  Law,  section  1039.  It  was,  therefore,  within  the  power 
of  the  accused  to  have  secured  a  new  jury  upon  request,  if  it 
was  true  that  the  jurors  selected  had  been  guilty  of  such 
misconduct  as  would  have  vitiated  the  verdict,  but  as  he  made 
no  request  to  have  the  jury  discharged,  and,  without  ob- 
jection, suffered  the  trial  to  proceed,  he  must  be  held  to  have 
waived  all  objections. 

It  is  assumed  by  counsel  that  the  jury  were  guilty. of  mis- 
conduct, but  this  assumption  can  not  be  made  good.  The 
jury  did  nothing  wrong.  Jurors  who  separate  in  obedience 
to  the  directions  of  the  court  and  under  its  instructions  are 
not  guilty  of  misconduct.  But  if  it  were  granted  that  they 
were,  still,  as  the  facts  were  fully  known  to  the  appellant,  he 
must  be  deemed  to  have  waived  all  objections.  We  can  not, 
however,  treat  the  case  as  one  of  misconduct  on  the  part  of 
the  jury.  It  was  not  so  treated  by  the  appellant's  counsel. 
It  is  not  alleged  as  a  reason  for  a  new  trial  that  the  jury 
were  guilty  of  misconduct,  for  the  reason  assigned  is,  that 
error  of  law  occurred  at  the  trial  in  permitting  the  jury  to 
separate.  As  the  appellant  has  not  assigned  the  misconduct 
of  the  jury  as  a  cause  for  a  new  trial,  we  have  no  authority 
to  so  treat  it.  We  can  not  add  a  new  reason  to  those  as- 
signed, and  that  assigned  presents  the  action  of  the  court,  and 
not  the  conduct  of  the  members  of  the  jury.  The  doctrine 
of  waiver  which  we  have  discussed  therefore  applies  in  all 
its  force.  StoiU  v.  State,  90  Ind.  1 ;  Pemberton  v.  State,  85 
Ind.  607. 

The  court,  in  one  of  its  instructions,  informed  the  jury  that 
the  defendant  had  declined  to  plead,  and  that  for  this  reason 
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a  plea  oi'  not  guilty  was  entered  for  him.  It  is  the  better 
practice  in  all  cases  not  to  state  to  the  jury  the  manner  in 
which  issue  was  joined,  and  the  course  pursued  in  this  case  is 
not  a  commendable  one^  but  the  error^  if  it  was  one,  is  not 
such  as  will  authorize  a  reversal,  as  it  did  not  prejudice  the 
substantial  rights  of  the  appellant.  Our  statute  expressly 
forbids  us  from  reversing  a  judgment,  unless  it  affirmatively 
appears  that  substantial  injury  was  done  the  appellant  by  the 
ruling  of  the  court.  Wood  v.  State,  92  Ind.  269 ;  Epps  v. 
JStaUy  supra;  Grader  v.  State,  106  Ind.  271 ;  Brovm  v.  State, 
105  Ind.  385. 

The  ninth  instruction  does  not,  as  counsel  asserts,  assume 
that  facts  have  been  proved,  but  it  informs  the  jury  what  fects 
are  evidence  of  malice  and  premeditation.  It  is  proper  for 
the  court  to  inform  the  jury  what  facts  may  be  considered  as 
evidence  that  a  homicide  was  premeditated.  Boyle  v.  Slate, 
105  Ind.  469. 

The  twelfth  instruction  is  as  follows :  "  If  the  killing  be 
purposely  and  unlawfully  done,  without  premeditation  and 
without  malice,  express  or  implied,  but  voluntarily,  upon  a 
sudden  heat  and  under  a  sufficient  provocation,  the  crime  is 
manslaughter."  We  can  not  perceive  that  the  appellant  has, 
under  the  evidence  in  this  case,  any  just  reason  to  complain 
of  this  instruction,  for  it  shows  that  the  killing  of  Charlotte 
Vollmer  was  done  after  many  days  of  premeditation.  There 
was  no  sudden  heat,  but  there  was  a  settled  and  deliberate 
purpose,  formed  after  the  passion  of  anger,  if,  indeed,  there  was 
any,  had  ample  time  to  cool.  But  we  are  not  inclined  to  assent 
to  the  view  of  counsel,  who  says  of  this  instruction  :  "  There  is 
no  such  thing  as  the  unlawful  taking  of  life  under  sufficient 
provocation."  We  understand  the  law  to  be  perfectly  well 
settled  that  ac  unlawful  taking  of  human  life,  when  done  pur- 
posely, is  murder,  unless  there  is  a  sufficient  provocation.  It 
is  the  provocation  that  reduces  the  crime  to  the  grade  of  man- 
slaughter. The  provocation  must  be  a  sufficient  one  to  en- 
gender passion,  for  without  provocation  the  crime  is  murder, 
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and  the  provocation  must  be  a  sufficient  one ;  otherwise  the 
passion  will  not  mitigate  the  offence.  There  are  many  cases 
declaring  that  passion  alone  is  not  enough^  but  that  there  must 
be  an  adequate  provocation  arousing  the  passion.  Boyle  v. 
StaUy  supra;  Murphy  v.  StatCy  31  Ind.  511 ;  People  v.  Tiir- 
iey,  50  Cal.  469;  2  Bishop  Crim.  Law,  sections  701,  704. 

The  fallacy  of  counsel's  argument  upon  this  point  is  that 
he  confounds  cause  with  provocation,  whereas  there  is  an  es- 
sential difference  in  the  meaning  of  the  two  words. 

The  thirteenth  instruction  is  not  very  happily  worded,  and, 
perhaps,  is  not  free  from  defects,  but  as  applied  to  the  facts 
of  this  case  it  is  not  erroneous  in  any  material  particular.  It 
directs  the  jury,  in  substance,  that  the  refusal  of  a  person  to 
carry  out  a  marriage  contract,  or  a  suspicion  on  the  part  of 
the  accused  that  the  deceased,  being  his  betrothed,  was  in- 
dulging in  sexual  intercourse  with  other  men,  or  a  detection 
by  the  accused  of  the  deceased  in  an  act  of  illicit  sexual  in- 
tercourse,  will  not  constitute  such  a  provocation  as  will  re- 
duce the  killing  from  murder  to  manslaughter.  We  think  it 
abundantly  settled  that  no  man  can  deliberately  take  a  wo- 
man's life,  even  though  she  is  his  betrothed,  because  he  be- 
lieves that  she  is  felse  to  him,  and  if  he  does  slay  ier,  after 
time  for  deliberation,  he  is  guilty  of  murder  in  the  first  de- 
gree. If  upon  first  discovering  her  infidelity  he  slays  her, 
then,  possibly,  the  killing  might  be  reduced  to  manslaughter, 
but  it  is  nothing  less  than  murder,  when  after  ample  time  for 
passion  to  subside,  he  deliberately  kills  her.  This  was  so 
here.  There  was  ample  time  for  passion  to  subside,  and 
there  was  premeditation,  followed  by  a  deliberate  killing. 
There  was  no  sudden  passion,  for  there  was  a  fixed  and  sul- 
len purpose,  deliberately  resolved  upon  and  executed  in  cold 
blood.  Graver  provocation  by  far  than  that  which  the  ap- 
pellant alleges  that  he  had  has  been  held  not  to  reduce  the 
crime  from  murder  to  manslaughter,  where  there  was  time 
for  passion  to  subside.  The  law  is  merciful  where  a  sudden 
Vol.  106,-26 
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heat  arising  from  an  adequate  provocation  impels  a  man  to 
take  human  life,  but,  where  there  is  time  for  deliberation,  and 
where  there  is  a  purpose  to  kill,  deliberateljf  conceived  and 
executed,  the  law  refuses  to  mitigate  the  offence  and  holds  it 
to  be  murder.  Sawyer  v.  StatCy  35  Ind.  80 ;  Stcde  v.  Samuel^ 
3  Jones  (N.  C),  74;  State  v.  John,  8  Ired.  330;  Shufflin  v. 
People,  62  N.  Y.  229  (20  Am.  R.  483);  2  Bishop  Crim. 
Law,  sections  708,  711;  1  Wharton  Crim.  Law,  sections 
460,  461. 

It  is  asserted  that  the  evidence  does  not  show  that  the  de- 
.  ceased  was  slain  in  the  manner  described  in  the  indictment.  It 
is  perhaps  true  that  there  is  no  positive  evidence  describing 
the  precise  manner  in  which  she  was  killed,  but  the  circum- 
stances proved  show,  beyond  the  possibility  of  doubt,  that 
she  was  slain  by  leaden  bullets  discharged  from  a  pistol  pur- 
posely fired  at  her  by  the  accused,  and  circumstantial  evi- 
.  dence  of  this  potent  character  is  as  effective  as  direct  testi- 
mony can  possibly  be. 

The  evidence  is  as  strong  against  the  accused  as  evidence 
can  be  upon  every  material  point,  and  no  one  can  study  it 
without  reaching  the  undoubting  conviction  that  he  was  guilty 
of  a  wilful  murder,  deliberately  premeditated  and  executed. 

Judgment  affirmed. 

Filed  May  11,  1886. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — The  counsel  for  appellant  petitions  for  a  re- 
hearing, but  does  not  ask  us  to  review  any  of  the  questions 
discussed  and  decided  by  us.  We  are  now  asked  to  discuss 
the  questions  presented  by  the  evidence  touching  the  alleged 
insanity  of  the  appellant.  The  request  is  thus  expressed : 
"  The  appellant  respectfully  petitions  the  court  for  a  rehear- 
ing of  this  cause  for  the  reason  that  the  court,  in  the  opinion 
and  decision  rendered,  failed  to  pass  upon  the  question  of  the 
insanity  of  appellant  as  raised  in  the  record  and  discussed  in 
the  briefs.     It  is  true  that  the  opinion  speaks  as  to  the  homi- 
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cide  having  been  ^  deliberately  planned  and  executed/  but 
such  deliberation  is  not  inconsistent  with  a  diseased  condition 
of  mind.  Lunatics  are  sometimes  deliberate  and  often  cun- 
ning." Counsel  is  correct  in  saying  that  we  did  not  discuss 
the  evidence  bearing  upon  the  question  of  appellant^s  insan- 
ity, for  we  devoted  our  attention  to  the  important  and  con- 
trolling questions  in  the  case,  so  ably  and  vigorously  presented 
by  counsel,  which  questions  we  conceived  to  be  the  decisive 
ones,  demanding  express  notice.  We  did  not,  however,  over- 
look the  evidence  upon  the  question  of  the  defendant's  mental 
condition — that  was  studied  with  the  other  evidence — but  we 
thought  when  the  original  opinion  was  decided  upon,  an^  we 
still  think,  that  the  question  of  the  defendant's  mental  con- 
dition was  so  peculiarly  one  of  fact  for  the  jury,  that,  under 
repeated  decisions  of  this  court,  we  could  not  interfere  with 
the  decision  of  the  jury,  and  that  it  was  unnecessary  to  ex- 
pressly announce  this  conclusion.  We  have  again  read  the 
evidence,  and  can  see  no  reason  to  change  our  opinion.  The 
question  of  the  defendant's  mental  condition  was  properly 
submitted  to  the  jury,  and  as  there  is  evidence  satisfactorily 
sustaining  their  verdict  we  can  not  disturb  it.  Our  duty  is 
to  ascertain  whether  the  verdict  is  legally  sustained  by  com- 
petent evidence,  and  we  can  not,  under  long  settled  rules,  do 
otherwise  than  sustain  the  finding  of  the  jury.  We  agree 
with  counsel  that  insane  persons  may  sometimes  act  delib- 
erately, but  in  this  case  there  is  evidence  tending  to  show  that 
the  deliberate  acts  were  those  of  a  sane  man,  and  we  can  not 
say  that  the  jury  did  not  do  right  in  so  regarding  them. 

Petition  overruled. 

Filed  May  22, 1886. 
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Descent. —  Widow.—Conteyanoe  of  Real  EetaU  by  Huabandf  W^e  wd  Joining. 
— Where  a  husband  conveys  real  estate,  his  wife  not  joining,  on  Ills 
death  she  takes  one-third  thereof  in  fee  simple  by  virtue  of  her  marital 
rights,  under  section  2491,  B.  S.  1881,  ai^d  not  as  heir  under  section 
2483,  and  such  estate  is  not  subject  to  the  proviso  of  section  2487. 

Husband  and  Wife. — Conveyance  of  Real  Estaie  Acquired  from  Former  Hue- 
band, — Statute  Construed, — Where  there  are  no  children,  or  their  descend- 
ants, by  the  marriage  in  virtue  of  which  real  estate  came  in  fee  simple 
to  a  widow,  she  may,  under  section  2484,  R.  S.  1881,  during  a  second 
or  subsequent  marriage,  her  husband  joining,  alienate  the  same,  irre- 
spective of  the  manner  in  which  she  derived  her  title. 

From  the  Vigo  Superior  Court. 

N.  Gr.  Buff  and  /.  T.  Pierce,  for  appellant. 
C  F,  McNvU  and  /.  N.  Pierce,  for  appellee. 

Mitchell,  J. — This  was  a  suit  for  partition.  The  appel- 
lant claimed  to  be  the  owner,  as  tenant  in  common,  with 
Lorena  Smith,  of  a  certain  tract  of  land  in  Vigo  county. 

The  facts,  as  sei  forth  in  the  complaint,  are  as  follows: 
William  Smith  died  July  3d,  1866,  leaving  Christiana  Smith, 
his  childless  widow  by  a  second  marriage,  and  Samuel  Smith, 
a  son  by  a  former  wife.  During  his  marriage  with  Christiana 
he  conveyed  to  his  son  Samuel  the  tract  of  land  in  question, 
his  wife  not  joining  in  the  conveyance.  After  his  death  his 
widow,  in  the  year  1883,  intermarried  with  Elijah  McKinney, 
and  during  such  subsequent  marriage,  her  husband  joining, 
she  also  conveyed  her  interest  in  the  land  previously  conveyed 
by  her  first  husband,  to  Samuel  Smith.  Subsequently,  the 
grantee,  Samuel  Smith,  died,  leaving  as  his  widow  and  sole 
heir  the  appellee,  Lorena  Smith. 

Upon  the  facts  stated  the  sole  question  is,  whether  the  deed 
made  by  Christiana  McKinney  and  her  husband  Elijah  was 
a  valid  conveyance  of  the  interest  which  she  took  as  surviv- 
iug  wife  of  William  Smith  ? 


y^ 
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As  William  Smith  did  not  die  seized  of  the  lands  in  con- 
troversy, the  estate  which  his  surviving  wife  took  therein  did 
not  accrue  to  her  as  heir,  under  section  2483,  R.  S.  1881.  She 
took  an  estate  in  fee  simple,  by  virtue  of  her  marital  right,. 
under  section  2491,  and  the  estate  which  she  took  was  not 
subject  to  the  proviso  contained  in  section  2487.  Black  v.. 
Thacker,  84  Ind.  418 ;  Hendrix  v.  McBeth,  87  Ind.  287. 

But  irrespective  of  the  manner  in  which  the  appellant  de- 
rived her  title,  whether  as  Heir  under  section  2483,  or  by 
virtue  of  her  marital  rights  as  purchaser  under  section  2491, 
or  whether  the  estate  which  she  took  was  subject  to  the  above 
mentioned  proviso  or  not,  she  was  not  subject  to  the  disa- 
bility, or  restraint  upon  alienation,  imposed  by  section  2484. 
By  the  expre&s  terms  of  that  section,  "  in  case  there  be  no 
child  or  children  or  their  descendants  by  the  marriage  ia 
virtue  of  which  such  real  estate  came  to  such  widow,''  she- 
may,  her  husband  joining,  alienate.  Whatever,  therefore,  her 
interest  was,  since  there  was  no  child  or  children,  or  their- 
descendants,  as  the  fruit  of  the  marriage  in  virtue  of  which 
she  held  such  interest,  she  had  the  power  to  alienate  it.  Hav- 
ing the  power,  and  having  exercised  it,  by  the  execution  of 
a  deed  in  due  form,  her  entire  interest,  which,  as  we  have- 
seen,  was  a  fee  simple  in  one-third,  was  thereby  conveyed  to 
her  grantee. 

As  it  thus  appeared  that  the  appellant  had  no  interest  in 
the  land  which  she  sought  to  have  partitioned,  there  was  no 
error  in  the  ruling  of  the  court  in  sustaining  a  demurrer  ta 
the  petition  for  partition. 

Judgment  affirmed,  with  costs. 
Filed  May  21, 1886. 


406  SUPREME  COURT  OF  INDIANA, 


Keller  et  oL  v.  Orr  ei  oL 
!!L£S  No.  12,342. 

106  406 
144 15 

1M  406 
148  99 


Keller  et  al.  v.  Orr  et  al. 


-  €k)NTRAGT. — ReeeipL^ An  agreement,  although  in  form  a  receipt,  is  valid 

leo  ^  ^^^  enforceable. 

Sauk.— CUhteral  Seeunty.—Agreement  to  Apply  to  Dengnated  DebL — JVomia- 
wry  Notes, — Where  a  creditor  accepts  promissory  notes  as  collateral 
security  and  agrees  to  apply  the  proceeds  of  such  notes  to  a  designated 
debt,  with  full  knowledge  of  other  debts,  he  is  bound  to  perform. 

Saxh,-— Signing  Without  Unda-standiny. — Diligence.— A  party  can  not  avoid 
a  written  agreement  on  the  ground  merely  that  he  is  "  not  very  con- 
versant with  the  English  language,"  and  that  the  instrument  does  not 
embody  the  agreement  of  the  parties  as  he  understood  it. 

Same. — Consideratum. — Agreement  qf  I^rties  aa  to.  —  Where  parties  agree 
upon  a  consideration,  the  courts  will  not  disturb  their  contract,  and  it 
is  not  material  from  whom  the  consideration  moves. 

Same. — Special  Finding. — Where  the  facts  embodied  in  a  special  finding 
show  a  consideration  for  a  contract,  it  is  not  necessary  that  such  con- 
sideration should  be  stated  in  express  terms. 

Same. — Married  ^oman. — Surety  for  HuAand.  —  Mortgage.  —  Notiee.  —  One 
who  knows  that  a  debt  is  that  of  the  husband,  and  that  the  property 
mortgaged  to  secure  it  belongs  to  the  wife,  is  chargeabre  with  knowledge 
of  the  capacity  in  which  the  latter  contracts. 

Same. — Equity. — The  maxim  that  he  who  asks  equity  must  do  equity,  can 
not  overthrow  a  contract  voluntarily  entered  into  with  knowledge  of 
all  the  facts. 

From  the  Fayette  Circuit  Court. 

C.  Roehly  B.  F.  Claypool  and  /.  H.  Claypool,  for  appellants. 
R.  Conner  and  H.  L.  Frost,  for  appellees. 

Elliott,  J. — The  complaint  of  the  appellants,  who  were 
plaintiffs  below,  is  founded  on  a  promissory  note  and  a  mort- 
gage executed  by  the  appellees  to  secure  its  payment.  The 
note  and  mortgage  were  executed  to  Francis  M.  Roots  and 
by  him  assigned  to  the  appellants. 

The  appellees  answered  separately,  but  the  second  para- 
graph of  the  answer  of  William  J.  Orr  is  substantially  the 
same  as  the  third  paragraph  of  Mary  E.  Orr's  answer,  and 
a  decision  as  to  the  suiSciency  of  one  of  them  will  determine 
the  sufficiency  of  both.     It  is  alleged  in  these  answers,  that 
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the  defendant  William  J.  Orr  held  four  promissory  notes 
against  David  Veatch  and  three  against  Walter  E.  Thomas ; 
that  the  plaintiffs  received  of  the  defendant  these  notes  and 
executed  to  the  defendant  the  following  agreement: 

"  Received  of  William  J.  Orr  seven  mortgage  note^,  four 
of  said  notes  were  given  by  David  Veatch  to  William  J.  Orr, 
bearing  date  January  1st,  1876,  said  four  notes  amounting 
to  $1,400 ;  the  other  three  of  said  seven  notes  were  given  by 
Walter  E.  Thomas  to  William  J.  Orr,  bearing  date  January 
27th  1877,  the  last  named  three  notes  amount  to  $300  with 
the  interest  now  due.  Said  notes  being  placed  in  our  hands 
as  collaterals  to  secure  to  us  the  payment  of  a  mortgage  on 
a  house  and  lot  in  the  city  of  Connersville,  sold  by  William 
J.  Orr  to  Keller  and  Uhl,  said  mortgage  amounting  to  $800 ; 
also,  to  secure  the  payment  of  an  execution  in  favor  of  David 
Baker  and  against  William  J.  Orr  and  William  C.  MoflStt, 
amounting  to  about  $1,300;  also,  to  secure  the  payment  of 
a  mortgage  given  by  William  J.  Orr  to  Francis  M.  Roots, 
dated  October  26th,  1877,  for  $2,000.  It  is  mutually  un- 
derstood by  and  between  said  parties  that  said  notes  are  first 
to  be  applied  to  the  $2,000  mortgage,  then  the  $800  mort- 
gage, and  last  the  $300  execution ;  and  we  further  agree  not 
to  foreclose  the  $2,000  mortgage  mentioned  above  for  one 
year  from  the  date  of  this  receipt,  provided  the  said  William" 
J.  Orr  shall  keep  the  interest  paid  on  said  mortgage. 
'•January  23d,  1879.  Keller  &  Uhl." 

It  is  further  alleged  that  the  plaintiffs  received  of  Thomas, 
in  payment  of  one  of  his  notes,  $120  on  the  28th  day  of  Feb- 
ruary, 1880;  that,  on  the  2d  day  of  March,  1881,  they  re- 
ceived of  Thomas,  in  payment  of  the  other  notes  executed 
by  him,  $250;  and  that,  on  the  4th  day  of  January,  1882, 
they  received  of  David  Veatch,  in  payment  of  his  notes, 
$1,000.  The  prayer  of  the  answer  is  that  the  amount  re- 
ceived by  the  appellants  be  credited  on  the  note  and  mort- 
gage described  in  the  complaint.  ^ 
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These  answers  are  unquestionably  good.  li  is  settled  that 
an  agreement,  although  in  form  a  receipt,  is  valid  and  en- 
forceable. 

If  a  creditor  accepts  collateral  security,  and  agrees  to  apply 
it  to  a  designated  debt,  he  must  perform  his  agreement.  The 
appellees  had  a  right  to  fix  the  terms  upon  which  they  would 
transfer  the  notes  of  Thomas  and  Veatch  as  collateral  secu- 
rity, and  the  appellants,  having  accepted  the  notes  on  the 
terms  proposed,  are  bound  to  apply  the  avails  of  the  notes  as 
they  agreed  to  do.  It  was  entirely  immaterial  whether  the 
avails  of  the  notes  would  pay  all  of  the  debts  or  not,  for  the  ap- 
pellants agreed  to  apply  the  avails  to  a  designated  debt,  and 
they  can  not  escape  from  their  contract.  There  is  no  am- 
biguity in  the  instrument  evidencing  the  agreement  of  the 
parties,  and  no  extrinsic  aid  is  needed  to  interpret  its  pro- 
visions. 

The  second  paragraph  of  the  appellants'  reply  attempts  to 
avoid  the  answer  by  alleging  that  John  Uhl,  who  signed  it 
on  behalf  of  Keller  and  Uhl,  "  was  not  very  conversant  with 
the  English  language,'^  and  that  the  instrument  does  not  em- 
body the  agreement  of  the  parties  as  he  understood  it.  Of 
this  reply  it  is  only  neceasary  to  say  that  it  is  bad,  because: 
1st.  A  written  contract  can  not  be  varied  by  parol  evidence 
of  what  one  of  the  parties  understood  it  to  mean.  2d.  Be- 
cause it  is  settled  that  a  party  must  read  the  contract  which 
he  signs,  or,  if  he  can  not  read,  use  diligence  in  endeavoring 
to  have  it  read  to  him.  3d.  Because  a  party  is  bound  to  know 
the  legal  effect  of  an  instrument  which  he  signs. 

The  evidence  shows  that  the  real  estate  described  in  the 
mortgage  assigned  to  the  appellants  was  the  separate  prop- 
erty of  Mary  E.  Orr,  and  that  she  mortgaged  it  to  secure  the 
debt  of  her  husband.  It  mlso  shows  that  at  the  time  it  was 
executed  the  husband  pledged  the  Veatch  and  Thomas  notes, 
as  collateral  security,  to  the  appellants'  assignor,  Francis  M» 
Roots,  and  that  after  the  assignment  of  the  note  and  mort- 
gage by  the  mortgagee  to  the  appellants,  they  executed  the 
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agreement  of  January  23d,  1879.  Upon  this  evidence  ap- 
pellants' counsel  insist  that  th^re  is  no  foundation  for  the  spe- 
cial finding  made  by  the  court.  We  think  otherwise.  At  the 
time  the  mortgage  was  executed,  October  26th,  1877,  the  wife 
had  power  to  mortgage  her  property  to  secure  the  debt  of  her 
husband;  but,  in  so  pledging  her  property,  she  did  not  be- 
come liable  as  a  principal ;  on  the  contrary,  she  became  a 
surety,  with  all  the  rights  and  privileges  incident  to  that  po- 
sition. Trentman  v.  Eldridge,  98  Ind.  525.  Mrs.  Orr,  as 
surety,  had  an  undoubted  right  to  require  that  the  collaterals 
remain  with  the  creditor  as  additional  security  for  her  hus- 
band's debt,  and  the  husband  had  that  right  because  they  were 
pledged  for  that  purpose.  If  there  had  been  no  written  con- 
tract, the  appellants  would  have  had  no  right  to  divert  the 
securities  from  the  purpose  for  which  they  were  originally 
pledged,  but  they  elected  to  make  an  express  contract,  and 
on  the  faith  of  that  contract  they  received  the  notes  of  Veatch 
and  Thomas.  If  Roots  had  refused  to  apply  the  proceeds 
of  those  notes  on  the  mortgage  debt  the  appellees  would  have 
had  a  right  of  action  against  him,  and  he  had,  therefore,  a 
right  to  retain  them,  notwithstanding  the  fact  that  he  had  as- 
signed the  mortgage,  and  to  exact  from  the  appellants  such  a 
contract  as  that  executed  to  the  appellees  by  them.  Roots 
owed  a  duty  to  the  appellees  to  use  reasonable  care  and  dili- 
gence as  to  the  collection  of  the  notes  deposited  with  him  as 
collateral  security,  and  was  under  an  imperative  obligation  to 
apply  the  proceeds  realized  to  the  payment  of  the  debts  for 
which  they  were  pledged.  He  was  not  absolved  from  these 
obligations  by  a  mere  transfer  of  the  mortgage,  and  he,  as 
well  as  the  appellees,  had  a  right  to  an  agreement  that  the 
proceeds  of  the  notes  should  be  applied  to  the  payment  of 
the  debt  for  which  Mrs.  Orr  st(y>d  as  surety.  There  was, 
therefore,  a  benefit  to  the  appellants,  for  they  obtained  ad- 
ditional security  for  the  debt  assigned  to  them,  and  hence  it 
is  not  material  whether  the  appellees  or  Roots  suffered  any 
inconvenience  or  loss.     Roots,  as  counsel  say,  refused  to  de- 
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liver  to  the  appellants  the  Yeatch  and  Thomas  notes,  and  this 
was  his  right  until  he  had  secured  such  a  contract  as  would 
release  him  from  liability.  There  was^  therefore,  an  ade- 
quate consideration  for  the  agreement,  and  the  parties  for 
whose  benefit  it  was  made  are  entitled  to  have  the  agreement 
enforced.  Where  parties  agree  upon  a  consideration  the  courts 
will  not  disturb  their  contract.  Wolford  v.  Poioers,  85  Ind. 
294  (44  Am.  R.  16). 

It  is  not  material  from  whom  the  consideration  moves,  for, 
if  a  contract  is  sustained  by  a  consideration,  it  may  be  en- 
forced by  the  party  for  whose  benefit  it  was  executed.  But, 
here,  the  parties  who  are  seeking  to  enforce  the  contract 
themselves  yielded  a  consideration,  and  the  contract  rests 
upon  a  consideration  moving  from  them,  and,  independent  of 
the  operation  of  the  principle  just  stated,  is  enforceable.  A 
debtor  undoubtedly  has  a  right  to  direct  the  application  of 
notes  pledged  as  collateral  security,  and  to  designate  the 
terms  upon  which  he  will  pledge  them. 

It  is  said  by  counsel  that  the  finding  of  the  court  does  not 
show  that  there  was  any  consideration  for  the  agreement  but 
is  silent  upon  this  subject.  We  can  not  concur  with  counsel, 
for  the  facts  stated  in  the  special  finding  fully  show  that  there 
was  a  consideration,  and  this  was  sufficient,  without  stating 
in  express  terms  that  a  consideration  was  yielded  by  the  ap- 
pellees or  any  one  else.  Where  the  facts  embodied  in  a 
special  finding  show  a  consideration,  there  is  no  necessity  for 
stating  in  direct  terms  that  there  was  a  consideration  for  the 
contract.  Such  general  statements  are  seldom  of  any  im- 
portance, for  they  are  generally  regarded  as  mere  conclusions, 
adding  no  force  to  the  finding.  Sohn  v.  Camberriy  ardty  p.  302. 

It  appears  from  the  special  finding  that,  on  the  20th  of 
June,  1876,  the  appellees  conveyed  to  appellants  by  war- 
ranty deed  certain  real  estate,  and  received  as  a  considera- 
tion for  the  conveyance  $3,000;  that  prior  to  that  date  the 
land  had  been  mortgaged  to  the  Franklin  Insurance  Com- 
pany for  $800;  that  at  the  January  term,  1878,  of  the  Fay- 
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ette  Circuit  Court,  David  Baker  recovered  judgment  against 
Orr  for  J288.33;  thi^t  prior  to  January  23d,  1879,  Orr  had 
assigned  to  the  appellants  the  Veatch  and  Thomas  notes  un- 
der an  agreement  that  they  should  be  held  as  collateral  se- 
curity to  indemnify  the  appellants  against  loss  by  reason  of 
the  mortgage  and  judgment  just  referred  to;  that  the  agree- 
ment heretofore  copied  was  executed  on  the  23d  day  of  Jan- 
uary, ]  879 ;  that  Mary  Orr  was  the  owner  of  the  property 
embraced  in  the  mortgage  sued  on,  and  executed  the  mort- 
gage to  secure  the  debt  of  her  husband.  It  also  appears  that 
appellants,  to  protect  their  title,  paid  off  the  Franklin  In- 
surance Company  mortgage  and  the  Baker  judgment;  that 
part  of  the  real  estate  mortgaged  to  Roots  was  sold  by  the 
defendants  to  the  plaintiff  before  the  mortgage  was  pur- 
chased by  them ;  that  the  consideration  was  fully  paid  except 
the  amount  of  $238.71,  which  by  agreement  was  applied 
upon  the  insurance  company  mortgage. 

The  conclusion  of  law  upon  these  facts  is  complained  of, 
because,  as  counsel  say,  "  it  applies  all  the  money  realized 
from  the  Veatch  and  Thomas  notes  upon  the  $2,000  debt." 
It  is  contended  that  this  was  inequitable,  even  as  to  Mrs.  Orr, 
and  in  support  of  this  contention  it  is  asserted  that  it  should 
appear  that  the  appellants  knew  that  Mrs.  Orr  had  pledged 
her  property  to  secure  her  husband's  debts.  We  think  this 
does  appear  from  the  facts  found.  The  appellants  knew  that 
the  debt  was  that  of  the  husband,  and  that  the  property  mort- 
gaged belonged  to  the  wife,  and  this  information  charged 
them  with  knowledge  of  the  capacity  in  which  she  contracted. 
Vogel  V.  LeiehneVy  102  Ind.  55.  But  the  case  need  not  be 
rested  on  this  proposition  alone,  because  the  agreement  of 
January  23d,  1879,  expressly  bound  the  appellants  to  apply 
the  avails  of  the  Veatch  and  Thomas  notes  to  the  mortgage 
executed  to  Francis  M.  Roots.  There  is  nothing  in  the  facts 
stated  in  the  special  finding  releasing  the  appellants  from  that 
agreement  or  impairing  its  validity.  That  agreement  was  exe- 
cuted after  full  information  as  to  the  debts  due  from  the  mort- 
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gagors,  and  we  can  perceive  no  reason  for  holding  that  the 
appellants  can  escape  its  operation. 

We  can  not  presume  that  there  were  any  facts  relieving 
them,  for  it  is  now  well  settled  that  facts  not  embodied  in  the 
special  finding  are  deemed  not  to  exist.  Nor  do  we  see  any- 
thing in  the  evidence  which  impairs  the  force  of  that  agree- 
ment. The  maxim  that  he  who  asks  equity  must  do  equity 
can  not  be  successfully  invoked  to  overthrow  a  plain  contract^ 
voluntarily  entered  into  with  knowledge  of  all  the  &cts. 

Judgment  affirmed. 

Filed  May  22,  1886. 


No.  12,508. 

Reyman  t;.  Parker. 

Promissory  Note.— ^on  Est  Factum,^ Evidence. — IHneipal  and  Surety.-^ 
Where,  under  an  issue  of  nan  est  factum  on  the  part  of  the  surety,  the 
principal  in  a  promissory  note  testifies  that  he  took  the  note  to  the 
surety's  house  about  a  certain  date,  where  the  latter  signed  it,  and  that 
he  was  only  there  once  to  get  a  note  signed,  the  surety  may  show  that 
the  principal's  visit  was  on  a  different  date,  and  that  the  note  then 
signed  is  not  the  note  sued  on. 

From  the  Washington  Circuit  Court. 

S.  B.  Voylea  and  H,  Morris,  for  appellant. 
A.  B.  Collins  and  J.  A.  Zaring,  for  appellee. 

Elliott,  J. — The  appellant  and  Robert  Smith  were  sued 
by  the  appellee,  Parker,  upon  a  promissory  note.  Smith  made 
default,  and  the  ap})ellant  filed  a  verified  answer  denying  the 
execution  of  the  note. 

The  appellee  proved  by  Smith  that  the  appellant  signed  the 
note,  and  he  further  testified  that  "  Parker  filled  up  the  note 
on  or  about  the  15th  day  of  June,  1876,  at  his  house,  in  Salem, 
and  then  I  took  it  to  Mr.  Rcyraan^s  farm,  near  Salem,  and 
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he  was  working  with  his  sheep,  at  the  log  stable  on  his  place, 
and  John  Moore,  now  dead,  and  some  others  were  there — 
don't  know  who  the  others  were.  I  asked  Reyman  to  sign 
the  note  as  surety,  and  he  sent  one  of  his  little  boys  to  the 
house  for  pen  and  ink;  when  the  boy  returned  with  pen  and 
ink,  Reyman  went  to  the  window-sill  of  one  of  the  log  stables 
and  put  his  name  to  the  note  as  it  appears  there/'  On  cross- 
examination  the  witness  said :  '^  I  was  never  at  Reyman's 
house  but  once  to  get  him  to  sign  a  note  for  me  as  surety." 

The  appellant  offered  to  prove  by  several  witnesses  that 
about  May  15th,  1876,  when  John  Moore  and  others  were  at 
his  place,  Smith  came  there  to  obtain  appellant's  signature  to 
a  note  as  surety ;  that  he  did  sign  a  note,  but  that  it  was  an 
entirely  different  note  from  the  one  sued  on.  This  evidence 
was  excluded. 

The  appellee's  counsel  attempt  to  defend  this  ruling,  on  the 
ground  that  what  was  said  on  May  15th  can  not  be  compe- 
tent as  affecting  a  transaction  which  did  not  take  place  until 
the  15th  day  of  June.  This  position  rests  entirely  upon  an 
undue  assumption.  If  the  assumption  were  conceded  to  be 
valid,  doubtless  the  conclusion  would  follow,  but  the  assump- 
tion can  not  be  conceded  to  be  a  valid  one.  This,  we  say,  be- 
cause the  uncontradicted  testimony  of  the  appellee's  witness 
Smith  was  that  he  visited  appellant's  place  but  once  for  the 
purpose  of  getting  him  to  become  his  surety,  and  this  was 
the  testimony  of  the  appellant  and  his  witnesses.  In  the  face 
of  this  evidence  counsel  have  no  right  to  assume  that  the 
transaction  took  place  on  the  15th  day  of  June,  for  it  is  per- 
fectly clear  that  if  Smith  was  at  appellant's  place  but  once  for 
the  purpose  of  obtaining  his  signature  to  a  note,  he  had  a 
right  to  show  what  was  done  at  that  time. 

If  there  was,  as  the  evidence  admitted  showed  and  tlmt 
offered  would  have  also  shown,  only  one  note  ever  signed  by 
the  appellant  as  surety  for  Smith,  he  undoubtedly  had  a  right 
to  show  that  the  note  signed  by  him  as  Smith's  surety  was 
not  the  note  sued  on.     The  execution  of  the  note  on  which 
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the  action  is  based  was  denied  under  oath^  and,  of  course,  did 
not  conclude  the  appellant  from  proving  that  he  signed  only 
one  note  as  surety  for  Smithy  and  that  the  note  so  signed  was 
not  the  one  described  in  the  appellee's  complaint.  It  was 
the  duty  of  the  court  to  submit  the  evidence  to  the  jury,  for 
there  was  nothing  in  the  pleadings  or  evidence  warranting 
the  conclusive  assumption  that  the  transaction  between  the 
appellant  and  Smith  did  take  place  on  the  15th  day  of  June. 
If  that  was  the  day  on  which  the  transaction  did  actually 
take  place^  then^  what  was  done  on  the  15th  of  May  could 
not  affect  the  rights  of  the  plaintiff;  but  the  question  is,  did 
the  only  transaction  between  the  parties  take  place*  on  that 
day,  or  did  it  take  place  in  May?  The  error  of  the  trial 
court  was  in  assuming,  in  the  face  of  the  proffered  evidence, 
that  it  did  take  place  in  June.  That  question  ought  to  have 
gone  to  the  jury  under  proper  instructions. 

Judgment  reversed,  with  instructions  to  sustain  appellant's 
motion  for  a  new  trial. 

Filed  May  21, 1886. 


END  OF  THE  NOVEMBER  TERM,  1885. 
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No.  13,033. 

MiLLEB;  Treasurer,  v.  The  State,  ex  rel.  The  City 

OF  Indianapolis. 

City. — Ad  AhoHthing  Office  of  Treasurer  in  Certain  Cities, — Duties  Required 
ef  Cbunty  TreGUurer. — MoTUhly  Statement, — Statute  Construed. — Under  the 
act  of  February  21st,  1885,  abolishing  the  office  of  city  treasurer  in 
cities  of  oyer  seventy  thousand  inhabitants,  and  providing  that  the 
treasurer  of  the  county  in  wliich  any  such  city  is  situated  shall  perform 
the  duties  previously  required  of  the  city  treasurer,  such  county  treas- 
urer must  make  and  furnish  the  city  clerk  the  monthly  statement 
of  all  his  receipts  and  disbursements  on  account  of  the  city  during 
the  month,  as  required  of  city  treasurers  by  section  3083,  Bb  8. 1881, 
showing  the  balance  in  his  hands  belonging  to  the  city  funds,  from 
whatever  sources  such  funds  are  derived ;  and,  when  required  by  the  city 
authorities,  he  must  render  to  them  a  full  account  of  his  receipts  and 
disbursements  of  moneys  belonging  to  the  city  aid  the  general  condl* 
lion  of  its  funds  in  his  hands. 

From  the  Marion  Superior  Court. 
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0.  B.  Hordy  A.  W.  Hendricks,  A.  Baker,  E,  Danieh,  J.  8, 
Duncan,  C.  W.  Smith  and  J,  iJ.  Wilson,  for  appellant. 
W.  L.  Taylor,  F.  Winter  and  8.  J,  Peelle,  for  appellee. 

HowK,  C.  J.— On  the  22d  day  of  February,  1886,  appel- 
lee's relator,  the  City  of  Indianapolis,  filed  in  the  clerk's  of- 
fice of  the  Marion  Superior  Court  its  verified  complaint, 
wherein  it  alleged  that  it  was  and  for  many  years  had  been 
an  incorporated  city,  organized  and  existing  under  the  general 
laws  of  this  State  for  the  incorporation  of  cities;  that  on  and 
befoi-e  the  1st  day  of  January,  1886,  appellant  Miller  was  and 
since  had  been  the  duly  elected,  qualified  and  acting  treasurer 
of  Marion  county;  that  pursuant  to  law,  on  such  1st  day  of 
January,  1886,  the  office  of  treasurer  of  such  city  of  Indian- 
apolis became  and  was  abolished,  and  the  duties  of  the  there- 
tofore city  treasurer  were,  so  far  as  possible,  transferred  to 
the  treasurer  of  Marion  county ;  that  on  such  1st  day  of  Jan- 
uary, 1886,  Isaac  N.  Pattison,  as  treasurer  of  such  city  of 
Indianapolis,  retired  from  such  office,  and  at  the  same  time, 
pursuant  to  law,  delivered  and  turned  over  to  appellant  Mil- 
ler, as  such  county  treasurer,  all  the  funds,  bonds,  securities, 
and  other  property  then  in  his  possession,  as  such  city  treas- 
urer ;  that  on  such  last  named  day,  such  retiring  city  treas- 
urer also  delivered  to  appellant,  as  such  county  treasurer,  and 
as  the  successor  of  such  city  treasurer,  pursuant  to  law,  the 
tax -duplicate  and  delinquent  tax  lists  of  and  for  such  city  of 
Indianapolis,  theretofore  duly  prepared  and  certified,  for  the 
purpose  of  having  the  appellant,  as  such  county  treasurer, 
collect  the  taxes  and  penalties  thereon,  and  do  whatever  else 
was  required  of  him  by  law;  and  that  appellant,  as  such 
county  treasurer,  receipted  therefor  to  such  retiring  city  treas- 
urer, which  receipt  was  on  the  same  day  filed  with  the  city 
clerk  of  such  city  of  Indianapolis. 

And  appellee's  relator  further  averred  that  the  appellant, 
as  such  county  treasurer,  on  such  last  named  day,  for  and  on 
behalf  of  such  city,  proceeded  to  collect,  and  had  since  been 
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collecting,  for  such  relator,  the  taxes,  penalties  and  other 
charges,  contained  in  such  city  tax-duplicate  and  delinquent 
tax  lists  so  received  by  him,  and  had  on  every  day  since  col- 
lected thereon  large  sums  of  money^  for  the  use  and  benefit 
of  such  city,  the  exact  amount  whereof  the  relator  did  not 
know  and  could  not  give ;  that  it  was  the  duty  of  appellant, 
as  such  county  treasurer,  to  receive  all  moneys  paid  to  such 
city  for  licenses  and  special  privileges,  and  credit  such  city 
therewith ;  that  among  other  duties  required  of  appellant,  by 
virtue  of  his  office  as  treasurer  of  Marion  county,  and  as  the 
successor  in  office  of  such  retiring  treasurer  of  the  city  of 
Indianapolis,  under  section  33  of  the  general  law  of  March 
14th,  1867,  for  the  incorporation  of  cities  (section  3083,  R. 
S.  1881),  and  section  2  of  an  act  entitled  "An  act  concerning 
taxation  for  city  and  school  purposes  in  cities  containing  a 
population  of  over  seventy  thousand,  as  shown  by  the  last 
census  of  the  United  States  ;  to  abolish  the  offices  of  city  as- 
sessor and  city  treasurer  in  such  cities,  and  provide  for  the 
discharge  of  the  duties  of  such  offices,  and  repealing  laws  in 
conflict  therewith,"  approved  February  21st,  1885,  and  other 
laws,  was  the  duty  to  prepare  and  deliver  to  the  clerk  of  such 
city  of  Indianapolis,  on  the  last  day  of  each  month,  a  state- 
ment of  all  receipts  and  disbursements  made  by  appellant,  on 
account  of  such  city,  during  such  month,  showing  the  bal- 
ance in  his  hands,  as  such  treasurer,  belonging  to  each  fund, 
general  and  special,  of  such  city,  and  to  deliver  to  such  city 
clerk  all  the  city  orders,  redeemed  and  cancelled  by  appellant 
on  account  of  such  city,  during  the  same  period,  taking  the 
city  clerk^s  receipt  therefor. 

But  appellee^s  relator  averred  that  appellant  Miller,  not- 
withstanding his  plain  duty  in  the  premises  and  the  great 
necessity  there  was  for  the  relator's  officers  to  know  the  con- 
dition of  the  finances  of  such  city,  had  failed  and  refused  to 
make  any  report  to  any  one,  in  any  manner  whatsoever,  as  to 
the  moneys  so  collected  by  appellant,  on  the  tax-duplicate  and 
Vol.  106.— 27 
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delinquent  tax  lists  of  such  city,  and  belonging  to  such  re- 
lator, either  on  the  last  day  of  January,.  1886,  or  at  any  prior 
or  subsequent  time,  greatly  to  the  injury  of  such  relator; 
and  that  appellant  wrongfully  refused  to  make  such  report, 
although  requested  so  to  do  by  resolution,  adopted  by  the  com- 
mon council  and  board  of  aldermen  of  such  city  and  served 
on  such  appellant  by  delivering  to  him  a  certified  copy 
thereof.     Wherefore,  etc. 

Appellant  voluntarily  appeared,  and,  waiving  the  issue  and 
service  o(  an  alternative  writ  of  mandate,  demurred  to  the 
relator's  verified  complaint,  upon  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  This  de- 
murrer was  overruled  by  the  court  at  special  term.  Appel- 
lant excepted  to  this  ruling,  and  declined  to  answer  over,  and 
thereupon  judgment  was  rendered  at  special  term  awarding 
the  issue  of  a  peremptory  writ  of  mandate  against  the  appel- 
lant, as  prayed  for  in  the  relator's  complaint.  On  appeal,'the 
judgment  of  the  court  at  special  term  was  in  all  things  af- 
firmed by  the  general  term,  and  from  the  judgment  of  the 
court  in  general  term  this  appeal  is  now  here  prosecuted. 

The  question  for  our  decision,  as  it  was  of  the  general 
term,  may  be  thus  stated :  Did  the  court  at  special  term  err 
in  overruling  appellant's  demurrer  to  the  relator's  verified 
complaint,  and  in  awarding  thereon  a  peremptory  writ  of 
mandate  against  him,  as  prayed  for  in  such  complaint? 

The  city  of  Indianapolis,  the  appellee's  relator,  is  and  has 
been  for  more  than  nineteen  years  past  an  incorporated  city, 
organized  and  existing  under  the  general  law  of  this  State 
"  to  provide  for  the  incorporation  of  cities,  prescribing  their 
powers  and  rights,  and  the  manner  in  which  they  shall  exer- 
cise the  same  and  to  regulate  such  other  matters  as  properly 
pertain  thereto,"  approved  March  14th,  1867.  Acts  of  1867, 
pp.  33  et  8eq.  Since  the  approval  of  such  general  law,  sev- 
eral sections  thereof  have  been,  at  different  times,  specifically 
amended  by  the  General  Assembly.  In  addition  to  these 
amendments,  the  Legislature  has  from  time  to  time  enacted 
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other  laws,  general  in  form,  but,  by  reason  of  their  provis- 
ions, as  much,  local  to  the  city  of  Indianapolis  as  if  such  city 
had  been  expressly  named  therein,  which  otber  laws,  not- 
withstanding the  positive  inhibition  of  our  State  Constitu- 
tion against  the  passage  of  "  local  or  special  laws,"  have  been 
upheld  by  our  decisions  as  constitutional  and  valid  legisla- 
tion, and  must  be  regarded  as  amendatory  of  or  supplemental 
to  the  general  law  of  this  State  of  March  14th,  1867,  "  for 
the  incorporation  of  cities,"  in  so  far  at  least  as  such  city  of 
Indianapolis  is  concerned.  Groesch  v.  Staie^  42  Iild.  547 ; 
Hanlon  v.  Board,  etc.,  53  Ind.  123;  McLaughlin  v.  Citizens 
Building,  etc.,  Association,  62  Ind.  264 ;  Heanley  v.  State,  7i 
Ind.  99. 

In  section  8  of  such  general  law  of  March  14th,  1867,  as 
such  section  was  amended  by  an  act  approved  March  6thy 
1877  (section  3043,  R.  S.  1881),  it  is  provided  that  the  offi- 
cers of  a  city,  incorporated  under  such  general  law,  shall 
consist,  among  others,  of  an  assessor  and  treasurer,  whose 
terms  of  office  shall  commence  on  the  first  Monday  in  Sep- 
tember, following  the  general  election  in  May,  and  continue 
for  two  years.  Section  33  of  such  general  law  of  March  14th, 
1867,  for  the  incorporation  of  cities  (section  3083,  R.  S. 
1881),  provides  as  follows: 

"The  treasurer  shall,  on  the  last  day  of  each  month,  fur- 
nish to  the  clerk  a  statement  of  all  the  receipts  and  disburse- 
ments made  by  him  during  the  month,  and  the  balance  then 
in  the  treasury  belonging  to  each  fund,  general  and  special, 
and  also  deliver  to  him  all  the  orders  redeemed  and  cancelled 
by  him  during  the  same  period,  taking  the  clerk's  receipt 
therefor ;  which  statement  with  the  orders  redeemed,  the 
clerk  shall  lay  before  the  common  council  at  its  next  meet- 
ing, to  be  disposed  of  as  the  common  council  may  direct. 
The  treasurer  shall,  at  least  fifteen  days  before  any  annual 
election,  and  at  all  other  times  when  so  required  by  the  com- 
mon council,  render  a  full  account  of  the  receipts  and  ex- 
penditures for  the  current  year,  and  the  general  condition 
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of  the  treasury.  He  shall  also^  at  his  own  peril^  keep  the 
moneys  of  the  city  safely." 

Under  section  31  of  such  general  law  (section  3079,  R.  S. 
1881),  the  treasurer  of  any  such  city  "  shall  receive  all  moneys, 
notes,  bonds,  and  orders  belonging  to  the  city,  and  keep  an 
accurate  account  of  the  amounts  received  and  paid  out  by 
him.*'  In  section  32  of  such  general  law  (section  3080,  R.  S. 
1881),  it  is  provided  that  "  All  moneys  due  to  or  collected 
for  such  city  on  any  account  whatever  shall  be  paid  to  the 
city  treasurer.  *  *  *  He  shall  receive  city  orders  that 
are  due,  in  payment  of  any  debt,  tax,  or  assessment  due  such 
city ;  and  when  an  order  is  received  by  him  for  any  debt, 
tax,  or  assessment  due  such  city,  or  otherwise  paid  or  re- 
deemed, he  shall  cancel  the  same  by  writing  or  stamping 
upon  the  face  of  such  order,  the  word  'redeemed'  and  the 
date  of  redemption ;  and  such  order  shall  never  again  be  put 
in  circulation." 

By  section  1  of  "  An  act  in  relation  to  orders  issued  by 
cities  upon  their  treasuries,  and  providing  for  the  presenta- 
tion, redemption  and  order  of  payment  of  the  same,"  ap- 
proved March  11th,  1875,  and  in  force  since  August  24th, 
1875  (section  3081,  R.  S.  1881),  it  is  provided  as  follows: 
*'  The  city  treasurer  shall  pay  all  orders  issued  by  the  city  of 
which  he  is  such  treasurer,  when  presented,  whether  indorsed 
or  not  as  hereinafter  stated  in  this  act,  if  there  be  money  in 
the  treasury,  appropriated  for  that  purpose,  sufficient  to  pay 
the  same ;  if  there  be  not  money  enough  thus  to  pay  such 
orders,  he  shall  write  or  stamp  on  the  back  thereof,  over  his 
name,  the  date  of  such  presentation,  and  note  the  same  in- 
dorsed,' in  a  register  of  orders  to  be  provided  him  for  that 
purpose;  and  such  orders  shall  be  entitled,  thenceforth,  to 
draw  legal  interest  until  there  shall  be  money  on  hand  suffi- 
cient to  pay  the  same." 

In  section  2  of  the  aforesaid  act  of  March  11th,  1875  (sec- 
tion 3082,  R.  8. 1881),  it  is  further  provided,  "That  city  or- 
ders shall  be  received  in  payment  of  taxes  for  general  pur- 
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poses,  and  for  all  claims  and  demands  due  or  belonging  to  the 
general  fund  of  the  city,  without  regard  to  priority  of  pre- 
sentation or  date  of  issue ;  but  the  treasurer  shall  not  pay  any 
balance  thereon,  over  and  above  the  amount  of  such  tax, 
claim,  or  demand,  when  there  are  outstanding  orders  unpaid 
for  want  of  funds/' 

By  section  4  of  ''An  act  regulating  the  indebtedness  of 
cities  having  a  voting  population  of  over  sixteen  thousand, 
as  shown  by  the  votes  cast  for  Governor  at  the  last  preceding 
election,''  etc.,  approved  February  13th,  1877  (section  3123, 
B.  S.  1881),  which  applies  to  the  city  of  Indianapolis  and  to 
no  other  city,  it  is  enacted  as  follows :  "  No  warrant  or  order 
for  money  shall  be  drawn  upon  the  treasurer  of  any  such  city 
afler  May  1,  1877,  if  at  the  time  there  be  no  money  in  the 
treasury;  and,  to  that  end,  it  shall  be  the  duty  of  the  city 
treasurer  to  keep  the  clerk,  auditor,  or  other  officer  author- 
ized to  draw  orders  or  warrants,  informed  when  there  is  no 
money  in  the  treasury ;  and,  failing  to  do  so,  he  shall  be  lia- 
ble, on  his  official  bond,  for  the  amount  of  orders  or  war- 
rants drawn  during  such  failure,  with  interest  thereon,  to  the 
person  in  whose  favor  such  order  or  warrant  was  drawn." 

Such  are  some  of  the  provisions  of  the  general  law  of  this 
State  for  the  incorporation  of  cities,  under  which  the  city  of 
Indianapolis  was  and  is  organized,  and  has  its  corporate  ex- 
istence, and  of  the  laws  since  passed  amendatory  of  and  sup- 
plemental to  such  general  law,  which  prescribed  and  defined 
some  of  the  duties  of  the  treasurer  of  such  city  in  his  rela- 
tions to  the  legislative  authorities  of  the  city  of  Indianapo- 
lis, before  and  at  the  time  of  the  taking  effect  of  the  act  of 
February  21st,  1885,  mentioned  in  the  relator's  verified  com- 
plaint. That  act,  as  its  title  clearly  indicates,  is  a  general  law 
for  local  purposes.  In  terms,  the  act  applies  to  "  all  cities 
containing  a  population  of  over  seventy  thousand,  as  shown 
by  the  last  census  of  the  United  States ; "  but,  as  no  other 
city  is  shown  by  such  last  census  to  contain  the  requisite  pop- 
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ulation,  such  act  is,  and  always  will  be,  in  the  absence  of 
further  legislation,  local  to  the  city  of  Indianapolis. 

In  the  first  section  of  such  act  it  is  plainly  provided  that  on 
and  after  the  expiration  of  the  terms  of  the  incumbents,  at  the 
taking  effect  of  the  act,  of  the  offices  of  city  assessor  and  city 
treasurer,  in  all  cities  containing  a  population  of  over  seventy 
thousand,  as  shown  by  the  last  census  of  the  United  States, 
'^  the  said  offices  shall  be  abolished."  The  first  sentence  of 
section  2  of  such  act  reads  as  follows :  ^^  The  treasurer  of  the 
county  in  which  any  such  city  is  situated,  shall  thereafter 
perform  all  the  duties  which,  by  law  or  the  ordinances  of  such 
city,  were  required  to  be  performed  by  the  treasurer  thereof, 
except  as  herein  otherwise  provided,  in  the  same  manner  and 
with  like  effect  as  such  duties  were  required  to  be  performed 
by  such  city  treasurer .'* 

In  the  relator's  verified  complaint,  the  substance  of  which 
we  have  heretofore  given  in  this  opinion,  it  is  claimed  that, 
under  and  by  force  of  the  provisions  last  quoted  of  section 
2  of  the  above  entitled  act  of  February  21st,  1885,  and  of 
section  3083,  R.  8. 1881,  heretofore  quoted  herein,  it  became 
and  was  the  duty  of  the  appellant,  as  treasurer  of  the  county 
of  Marion,  wherein  such  city  of  Indianapolis  is  situate,  to 
prepare  and  furnish  to  the  clerk  of  such  city,  on  the  last  day 
of  each  month,  a  statement  of  all  receipts  and  disbursements 
made  by  such  treasurer,  on  account  of  such  city,  during  such 
month,  showing  the  balance  in  his  hands  as  such  treasurer  be- 
longing to  each  fund,  general  and  special,  of  such  city,  and 
to  deliver  to  such  city  clerk  all  the  city  orders  redeemed  and 
cancelled  by  him,  on  account  of  such  city,  during  the  same 
period,  taking  therefor  the  city  clerk's  receipt. 

On  the  other  hand,  while  conceding  that  appellant  as  county 
treasurer  is  required  by  law  to  furnish  the  city  clerk,  on  the 
last  day  of  each  month,  a  statement  of  all  receipts  from  sources 
other  than  taxes  and  disbursements  thereof,  made  by  him,  on 
account  of  such  city,  during  the  month,  showing  the  balance 
in  his  hands,  etc.,  his  counsel  contend  very  earnestly,  as  we 


May  term,  isse.  423 

Miller,  Treasurer,  v.  The  State,  ex  rel.  The  City  of  Indianapolis. 

understand  them,  that  under  and  by  force  of  the  provisions 
of  the  aforesaid  act  of  February  21st,  1885,  and  especially 
of  section  14  of  such  act,  he  is  not  required  to  include  in  such 
monthly  statement  his  receipts  of  city  taxes,  current  or  de- 
linquent, during  the  month,  or  to  make  any  disbursements 
out  of  his  receipts  of  such  city  taxes,  on  account  of  such  city, 
until  after  making  his  annual  settlement  with  the  county  au- 
ditor, on  the  third  Monday  of  April.  In  such  section  14  it 
is  provided,  in  substance,  that,  immediately  upon  such  settle- 
ment being  made,  the  auditor  shall  make  a  statement  show- 
ing the  aggregate  amounts,  separately,  of  all  current  and  de- 
linquent taxes  for  city  purposes,  including  with  the  delinquent 
taxes  the  penalties  and  interest  thereon,  which  appear  upon 
the  tax  duplicate  for  such  city,  the  amount  of  each  class  of 
such  taxes,  penalty  and  interest,  that  remains  uncollected  at 
the  time  of  such  settlement,  and  the  amount  of  each  class, 
including  penalty  and  interest,  that  has  been  collected  by  such 
treasurer ;  and  that  a  copy  of  such  statement  shall  be  deliv- 
ered by  the  county  auditor  to  the  city  clerk  of  such  city,  who 
shall  thereupon  charge  the  amount,  shown  thereby  to  have 
been  collected,  to  such  "county  treasurer  as  cash  in  his 
hands." 

There  is  much  force  and  plausibility  in  the  contention  and 
argument  of  appellant's  counsel,  but  we  are  not  inclined  to 
adopt  their  construction  of  the  provisions  of  the  aforesaid  act 
of  February  21st,  1885.  The  primary  and  fundamental  ques- 
tion in  the  construction  of  all  statutory  provisions  is  this : 
What  did  the  Legislature  intend  in  the  enactment  of  the  stat- 
ute? In  Clare  v.  State,  68  Ind.  17,  the  court  said:  "The 
true  rule  is,  and  always  has  been,  as  recognized  in  many  de- 
cisions of  this  court,  to  make  the  legislative  indention  in  the 
enactment  of  the  particular  statute,  the  chief  guide  of  the 
court  in  its  interpretation  and  construction.  If  the  object, 
purpose  and  intention  of  the  Legislature,  in  the  enactment 
of  the  particular  statute,  can  be  fairly  ascertained  and  arrived 
at,  then  it  is  the  duty  of  the  court,  *  *  *  *  if  possible,  to 
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give  force  and  effect  to  the  evident  reason,  spirit  and  inten- 
tion of  the  law.  *  *  *  *  It  has  been  well  said  that  it  is  the 
duty  of  courts  to  execute  all  laws  according  to  their  true  in- 
tent and  meaning;  and  that  intent,  when  collected  from  the 
whole  and  every  part  of  a  statute,  must  prevail  even  over 
the  litefal  import  of  terms,  and  control  the  strict  letter  of  the 
law,  when  the  latter  would  lead  to  possible  injustice  and  con- 
tradictions." 

The  main  purpose  of  the  above  entitled  act  of  February 
21st,  1885,  as  is  apparent  from  its  provisions,  was  to  diminish 
the  expenses  of  assessing  and  collecting  municipal  taxes,  in 
our  largest  and  most  populous  city,  by  abolishing  unneces- 
sary offices.  But  surely  it  never  was  the  intention  of  the 
Legislature  to  put  the  municipal  taxes,  when  collected,  out 
of  the  reach  of  the  proper  city  authorities,  or  to  make  the 
city,  with  its  own  money  in  the  hands  of  the  county  treas- 
urer, a  borrower  of  the  funds  needed  to  maintain  its  fire  de- 
partment, or  for  police  or  sanitary  purposes,  or  to  repair  or 
cleanse  its  streets  and  alleys,  until  such  treasurer  shall  have 
his  annual  settlement  with  the  county  auditor.  The  Legis- 
lature never  contemplated  any  such  results  as  these,  we  are 
well  assured,  in  the  enactment  of  the  statute ;  and  to  give  the 
act  the  construction  contended  for  by  appellant's  counsel, 
would  obstruct  the  improvement  of  the  city  and  lead  not 
only  to  possible  but  to  actual  injustice.  Such  a  construction 
of  the  act  is  to  be  avoided,  and,  we  think,  is  not  required  by 
any  of  its  provisions. 

It  is  said,  however,  that  upon  the  annual  settlement  of  the 
county  treasurer  with  the  county  auditor,  the  statute  provides 
that  the  city  clerk,  upon  being  furnished  by  such  auditor  with 
a  statement  of  the  amount  of  city  taxes,  penalty  and  interest, 
that  have  been  collected  by  such  treasurer,  shall  charge  the 
amount  to  the  county  treasurer  "as  cash  in  his  hands."  That 
is  true.  That  is  the  debit  side  of  the  county  treasurer's  ac- 
count, we  may  suppose,  on  the  books  of  the  city.  The  law 
is  silent  in  regard  to  the  credits  which  such  county  treasurer 
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shall  receive,  on  the  credit  side  of  such  account;  but,  doubt- 
less, he  will  get  proper  credits  on  such  account  for  the  amount 
of  all  city  orders,  redeemed  and  cancelled  by  him  on  account 
of  city  taxes,  or  with  the  moneys  received  by  him  for  such 
taxes.  So  that,  at  the  same  time  he  is  charged  by  the  city 
clerk  with  the  amount  of  city  taxes  collected  by  him,  "as 
cash  in  his  hands,"  he  may  possibly  be  prepared  to  balance 
such  account  by  proper  credits  for  disbursements  made  by 
him  in  the  redemption  and  cancellation  of  city  orders,  out  of 
moneys  collected  by  him  for  city  taxes. 

With  respect  to  the  relation  of  the  county  treasurer  to  the 
city  authorities,  in  the  discharge  of  the  duties  of  such  treas- 
urer under  the  aforesaid  act  of  February  21st,  1885,  we  are 
of  opinion  that  the  first  sentence,  above  quoted,  of  section  2 
of  such  act,  clearly  enjoins  upon  and  requires  of  him  the 
performance  of  the  same  duties  theretofore  performed  by  the 
city  treasurer,  under  the  law  or  ordinances  of  such  city,  "in 
the  same  manner  and  with  like  efifect,"  as  such  city  treasurer 
had  been  previously  required  to  perform  such  duties.  He 
must  make  and  furnish  the  city  clerk  the  monthly  statement 
of  all  his  receipts  and  disbursements,  on  account  of  the  city, 
during  the  month,  as  required  of  city  treasurers  by  section 
3083,  supra,  showing  the  balance  then  in  his  hands  as  county 
treasurer,  belonging  to  the  city  funds,  from  whatever  sources 
such  funds  may  be  derived;  and  when  so  required  by  the 
proper  city  authorities,  he  must  render  to  them  a  full  account 
of  his  receipts  and  disbursements  of  moneys  belonging  to  the 
city,  and  the  general  condition  of  the  funds  of  such  city,  in 
his  hands  as  county  treasurer. 

We  conclude,  therefore,  that  the  court  at  special  term  com- 
mitted no  error  in  overruling  the  appellant's  demurrer  to  the 
relator's  verified  complaint,  or  in  awarding  a  peremptory  writ 
of  mandate,  as  prayed  for  in  such  complaint. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  24,  1886. 
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Archer  v.  The  State. 

Criminal  Law. — Murder. — JuiHtdictUm  uhere  Crime  is  CommeMed  in  One 
and  Qmiummated  in  Another  County. —  Conspiracy. — Oonstitviionai  Lav. — 
Where  a  person  is  seized  and  bound  in  one  county,  in  pursuance  of  a 
conspiracj  and  purpose  to  kill  there  formed,  and  taken  into  another 
county  where  the  murder  is  consummated,  either  county,  under  section 
1580,  R.  S.  1881,  has  jurisdiction  to  punish  the  crime.  Such  statute  is 
constitutional. 

Same. — Proof  <^  Conspiracy  by  Circumsiantial  Etndenoe. — A  conspiracy  may  be 
proved  by  circumstantial  evidence  alone. 

Same. — Conviction  on  Testimony  of  Aixompliee, — A  conviction  of  murder  in 
the  first  degree  will  be  sustained  upon  the  testimony  of  an  accomplice, 
where  it  is  corroborated. 

From  the  Martin  Circuit  Court. 

E.  Moaer  and  H,  Q.  Houghton,  for  appellant. 

F.  T.  Hord,  Attorney  General,  S".  McOormicky  Prosecuting 
Attorney,  and  W.  B.  Hord,  for  the  State. 

Elliott,  J. — The  appellant  was  jointly  indicted  with 
eight  others  for  the  murder  of  Samuel  A.  Bunch.  The  State 
elected  to  try  the  appellant  separately,  and  the  trial  resulted 
in  a  judgment  declaring  him  guilty  of  murder  in  the  first  de- 
gree and  adjudging  that  he  suffer  the  penalty  of  death.  The 
indictment  was  returned  by  the  grand  jury  of  Martin  county, 
the  trial  was  had  in  that  county,  and  judgment  was  there 
pronounced. 

The  facts  as  we  gather  them  frctm  the  evidence  are  these : 
Martin  Archer,  a  kinsman  of  the  appellant  and  of  five  of 
the  persons  indicted  with  him,  was  killed,  as  they  believed, 
by  Samuel  Marley.  Marley  fled  the  country  shortly  after 
the  death  of  Martin  Archer,  but  the  appellant  and  his  kins- 
men believed  that  Bunch,  the  deceased,  harbored  him  and 
assisted  him  to  escape.  They  watched  the  house  of  Bunch 
for  several  days  and  nights  and  received  information  which 
led  them  to  believe  that  he  had  assisted  Marley  to  flee,  and 
this  excited  in  them  angry  and  revengeful  feelings.    They  as- 
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certained  that  Bunch,  on  the  afternoon  before  his  death,  had 
gone  to  a  secluded  place  to  secure  some  of  his  hogs  which 
had  broken  into  the  field  of  a  neighbor  named  Ryan.  They 
there  forcibly  seized  and  bound  him  with  hickory  withes. 
The  place  where  he  was  seized  and  bound  was  in  Martin 
county;  he  was  detained  at  this  place  for  some  hours  and 
then  taken  to  a  cave  in  Orange  county  called  "Saltpeter 
Cave,"  This  cave  was  about  two  miles  distant  from  the 
Martin  county  line.  The  men  who  captured  and  bound  him 
were  armed  with  guns  and  pistols,  and  with  these  in  hand 
and  ready  for  instant  use,  they  took  him  to  the  cave,  where 
they  shot  him  many  times,  each  emptying  the  contents  of  his 
gun  or  pistol  into  his  body.  His  body  was  left  lying  in  the 
cave  for  some  days  when  it  was  taken  out  and  burned.  From 
these  circumstances,  and  from  the  declarations  of  the  appel- 
lant and  those  who  united  with  him  in  the  murder  of  Bunch, 
it  is  evident  that  the  capture  was  made  pursuant  to  a  precon- 
ceived plan  to  take  his  life.  This  conclusion  is  fully  war- 
ranted by  the  evidence,  and  is  undoubtedly  that  reached  by 
the  jury.  The  circumstances  unite  w^ith  great  strength  in 
proof  of  the  fact  that  the  seizure  and  binding  of  the  de- 
ceased were  part  of  a  previously  arranged  plan,  and  that  the 
appellant,  with  at  least  four  others,  joined  in  arranging  and 
executing  this  plan.  It  is. true  that  Lynch,  who  was  present 
and  assisted  in  killing  Bunch  in  the  cave,  testified,  when 
called  as  a  witness  by  the  State,  that  the  purpose  to  kill  the 
captive  was  not  communicated  to  him  until  the  cave  was 
reached,  but,  nevertheless,  the  circumstances  conclusively 
prove  that  the  capture  was  made  with  the  intention  and  pur- 
pose of  taking  the  life  of  the  captured  man.  Forcibly  seiz- 
ing and  binding  a  man  without  legal  excuse  or  justification, 
is  an  assault,  and,  if  done  for  the  purpose  of  carrying  into  ex- 
ecution a  preconceived  plan  to  murder  the  person  so  seized 
and  bound,  is  an  initial  step  in  the  crime.  An  assault  is  an 
element  in  the  crime  of  murder,  and  the  assault  first  made  in 
this  instance  constituted  an  important  step  in  the  crime,  for 
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it  kept  the  victim  within  the  power  of  his  captors  until  the 
cave  was  reached  on  the  night  of  his  death. 

The  crime  which  culminated  in  the  death  of  Bunch  in  the 
cave  in  Orange  county  was  a  single  one,  although  composed 
of  several  elements,  and  the  acts  done  in  Martin  county  were 
not  distinct  criminal  acts,  but  were  parts  of  one  crime  con- 
summated in  the  adjoining  county.  Suppose,  for  the  sake  of 
illustration,  that  a  man  is  seized,  bound  and  gagged  in  one 
county  pursuant  to  a  preconcerted  plan ;  that,  while  he  is  thus 
helpless,  he  is  taken  to  a  cave  in  another  county  and  there 
left  to  die,  would  it  be  doubted  that  the  first  act,  the  seizure 
and  binding,  was  but  a  part  of  the  crime  of  murder?  There 
is  no  difference  in  principle  between  the  supposed  case  and 
the  real  one,  for,  if  the  act  is  a  material  part  of  the  crime, 
then,  no  matter  where  death  results,  the  place  of  the  crime, 
according  to  the  weight  of  authority  is,  at  common  law,  in 
the  county  where  the  first  material  act  was  committed.  There 
is  some  conflict  in  the  old  common  law  authorities  as  to 
whether  the  jurisdiction  is  in  the  courts  of  the  place  where 
death  occurred  or  in  those  of  the  place  where  the  fatal  blow 
was  given,  and  in  order  to  remove  all  doubt  the  body  was 
sometimes  taken  to  the  county  where  the  blow  was  struck. 
Biley  v.  State,  9  Humph.  646;  People  v.  Gill,  6  Cal.  637; 
State  v.  Gessert,  21  Minn.  369 ;  Commonwealth  v.  Madoon, 
101  Mass.  1 ;  Commonwealth  v.  Parker,  2  Pick.  650;  Tyler 
V.  People,  8  Mich.  320 ;  Green  v.  State,  66  Ala.  40  (41  Am. 
R.  744) ;  Steerman  v.  State,  10  Mo.  503 ;  Hunter  v.  State,  40 
N.  J.  495. 

If,  however,  the  crime  was  committed  in  part  in  one  county 
and  consummated  in  another,  jurisdiction,  at  common  law, 
would  seem  to  be  in  the  county  where  the  first  material  step 
in  the  crime  was  taken.  Mr.  Bishop  says :  "  In  reason  and 
according  to  the  better  authorities,  when  a  crime  is  really 
committed  a  part  in  one  county  and  part  in  another,  the  tri- 
bunals of  either  may  properly  punish  it ;  provided  that  what 
is  done  in  the  county  which  takes  the  jurisdiction  is  a  sub- 
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staDtial  act  of  wrong,  and  not  merely  some  incidental  thing, 
innocent  in  itself  alone.^^  1  Bishop  Crim.  Law  (7th  ed.), 
section  116.  There  was  not  only  preparation  in  Martin  county 
to  commit  the  specific  crime  finally  consummated  in  Orange, 
but  there  was  an  overt  act  forming  a  material  part  of  the 
crime  committed  in  ihe  former  county,  and  the  parties  w^ould 
be  indictable  at  common  law  in  that  county.  Dynamiting 
and  Extra-Territorial  Crime,  6  Crim.  Law.  Mag.  155. 

The  acts  done  by  the  appellant  and  his  associates  were,  we 
repeat,  part  of  the  crime  ;  they  were  material,  and  they  were 
substantial  wrongs,  so  that  it  would  seem  that,  even  at  com- 
mon law,  jurisdiction  would  vest  in  the  county  where  those 
acts  were  committed.  We  are  not,  however,  to  decide  this 
case  upon  the  rules  of  the  common  law,  but  upon  the  pro- 
visions of  our  statute,  which  read  thus :  "  When  a  public  of- 
fence has  been  committed  partly  in  one  county  and  partly  in 
another,  or  the  act  or  effects  constituting  or  requisite  to  the 
consummation  of  the  offence  occur  in  two  or  more  counties, 
the  jurisdiction  is  in  either  county."  Section  1580,  R.  S. 
1881. 

The  case  before  us  comes  within  this  statute,  for  the  pur- 
pose to  kill  was  formed  in  Martin  county,  the  seizure  and 
binding  of  the  deceased  took  place  there,  the  plan  of  carry- 
ing it  into  execution  was  there  resolved  upon,  and  was  there 
so  far  executed  as  to  deprive  the  deceased  of  his  liberty  and 
bring  him  within  the  power  of  those  who  designed  to  slay 
him.  These  were  acts  of  a  criminal  character,  constituting  a 
part  of  the  offence.  Not  only  were  they  acts  constituting  a 
part  of  the  crime,  but  they  were  also  act«  "  requisite  to  the 
consummation  of  the  offence,"  for  it  was  the  seizure  of  the 
deceased,  and  the  power  obtained  over  him  by  that  seizupe, 
that  enabled  the  appellant  and  his  associates  to  conduct  him 
to  the  cave  in  Orange  county,  and  there  kill  him.  If  it  had 
not  been  for  the  capture  in  Martin  county,  the  enemies  of 
Bunch  could  not  have  taken  him  to  the  place  where  he  met 
his  death  at  their  hands,  and  it  was,  therefore,  the  unlawful 
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seizure  that  enabled  them  to  consummate  the  crime  of  murder 
according  to  the  plan  conceived  by  them.  The  capture  in 
Martin  county  was  as  material  to  the  consummation  of  the 
crime  as  almost  any  other  step  taken  by  the  criminals^  since 
it  was  the  act  which  made  it  possible  for  them  to  take  him  to 
the  place  selected  for  slaying  him.  It  was  the  act  which  put 
him  in  their  power,  and  enabled  them  to  take  him  from  the 
county  where  he  lived  to  the  place  chosen  in  another  county^ 
and  there  take  his  life,  for,  if  the  capture  had  not  been  ef- 
fected, the  felonious  purpose  must  have  been  consummated^ 
if  at  all,  in  the  county  of  which  he  was  a  resident. 

In  construing  and  sustaining  the  validity  of  a  statute  sim- 
ilar to  ours,  it  was  said  by  the  Supreme  Court  of  Alabama^ 
that :  "  If,  then,  we  consider  the  fatal  shooting  of  the  deceased 
by  the  appellant  as  the  commencement  merely  of  the  crime 
of  murder  charged  in  the  indictment,  and  that  the  death  of 
the  injured  person  was  the  consummation  of  the  ofience  in 
Georgia,  the  statute,  conferring  jurisdiction  on  the  circuit 
court  of  Colbert  county,  the  alleged  venue  was  valid,  and 
not  obnoxious  to  legal  objections."  Green  v.  StaiCy  supra. 
So,  here,  if  we  consider  the  seizure  and  binding  of  the  de- 
ceased as  the  commencement  of  the  crime,  the  case  is  within 
the  statute,  but,  here,  we  have  the  further  element  that  the 
criminal  assault  upon  the  person  of  the  deceased  was  essen- 
tial to  the  consummation  of  the  crime  in  the  cave  in  Orange 
county,  to  which  he  was  carried  a  captive  by  those  who  slew 
him. 

If  it  be  true  that  the  unlawful  seizure  of  the  deceased  in 
Martin  county  was  part  of  the  crime,  then  the  constitution- 
ality of  the  statute  is  clear,  for  there  is  no  substantial  di- 
versity of  opinion  as  to  the  power  of  the  Legislature  to 
provide  what  county  shall  have  jurisdiction  where  a  crime  is 
committed  in  two  counties,  part  being  committed  in  each  juris- 
diction. There  is,  perhaps,  some  diversity  of  opinion  as  to 
whether  a  statute  is  constitutional  which  provides  for  the 
punishment  of  a  crime  in  a  county  where  no  material  part 
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of  the  crime  was  committed,  but  even  upon  this  question  the 
very  decided  weight  of  authority  is  that  the  Legislature  may 
provide  for  the  punishment  of  the  crime  in  either  of  the  two 
counties  where  any  part  of  the  crime  is  committed.  Tlppins 
V.  State,  14  Ga.  422;  Steaman  v.  State,  10  Mo.  503;  Staie  v. 
Pauley,  12  Wis.  537;  Commonwealth  v.  Parker,  2  Pick.  550; 
Tyler  v.  People,  8  Mich.  320;  Commonwealth  v.  Macloon,  101 
Mass.  1 ;  ^ate  v.  Johnson,  38  Ark.  568 ;  Green  v.  Staie,  «u- 
pras  Hanka  v.  Staie,  13  Texas  4PP'  289;  Ham  v.  State,  4 
Texas  App.  645;  Ex  Parte  Rogers,  10  Texas  App.  655; 
Adams  v.  People,  1  N.  Y.  173. 

In  the  case  before  us,  we  regard  the  assault  upon  the  de- 
ceased in  Martin  county  as  an  essential  part  of  the  crime  and 
as  "  an  act  requisite  to  its  consummation,"  and  we  do  not 
doubt  that  the  Legislature  had  power  to  provide  for  the  pun- 
ishment of  the  crime  either  in  the  county  where  it  was  com- 
menced, or  in  the  county  where  the  last  act  was  done.  This 
power  is  often  necessar)'^  in  order  to  prevent  an  absolute  fail- 
ure of  justice ;  nor  is  its  existence  doubtful,  for  it  has  ever 
been  the  law,  illustrated  and  declared  by  a  great  number  of 
cases,  that  a  crime  committed  partly  in  one  jurisdiction  and 
partly  in  another  may  be  punished  in  either  jurisdiction.  1 
Hale  P.  C.  426,  615,  617 ;  Regina  v.  Michael,  9  C.  &  P.  356 ; 
People  V.  Adayns,  3  Denio,  190,  207;  Bulwer's  Caae,  7  Coke, 
57;  KiTig  v.  Burdett,  4  B.  &  Aid.  95,  175;  Commonwealth 
V.  Andrews,  2  Mass.  14;  Commonwealth  v.  Holder,  9  Gray,  7; 
Simmons  v.  Commontoealth,  5  Binney,  617;  Simpson  v.  State, 
4  Humph.  455. 

We  have  had  for  many  years  a  statute  founded  upon  this 
principle,  and  its  validity  was  sustained  in  Beal  v.  State,  15 
Ind.  378.  In  a  still  more  emphatic  way  is  this  principle 
recognized  in  Riser  v.  Woods,  60  Ind.  538,  where  it  was  held 
that  although  the  felonious  intent,  constituting  as  is  well 
known  an  essential  element  of  the  crime  of  larceny,  was  fully 
formed  in  Ohio,  yet,  as  it  was  not  consummated  by  a  taking 
until  the  property  and  the  thief  came  into  this  State,  the 
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•crime  might  be  punished  here.  The  decided  cases  fully  sup- 
port this  doctrine.  State  v.  Underwood,  49  Maine^  181 ;  Stait 
V.  Bartlett,  11  Vt.  650.  There  is,  as  we  understand  the  au- 
thorities, no  real  conflict  of  opinion  as  to  the  power  of  the 
Legislature  to  provide  for  the  punishment  of  a  crime  partly 
committed  in  one  jurisdiction  and  partly  in  another,  in  either 
jurisdiction,  but  there  is  a  sharp  conflict  as  to  whether  death 
can  be  said  to  be  a  part  of  the  crime  of  murder,  many  of  the 
authorities  maintaining  that  death  is  merely  the  consequence 
of  the  crime ;  many  of  the  authorities,  on  the  other  hand, 
maintaining,  with  much  reason,  that  death  is  a  part  of  the 
crime,  for,  unless  it  results  within  a  year  and  a  day,  the  of- 
fence can  not  be  murder.  Jurisdiction  in  Guiteau's  Case,  2 
Crim.  Law  Mag.  804.  But  we  have  here  no  reason  to  enter 
upon  this  contested  ground,  as  the  acts  committed  in  Martin 
county  were  substantive  criminal  wrongs,  forming  essential 
parts  of  the  crime. 

Felonious  purpose  or  intent  is  seldom  established  by  direct 
evidence,  but  in  the  very  great  majority  of  cases  is  inferred 
from  Qircumstances.  Padgett  v.  StatCy  103  Ind.  550.  Cir- 
cumstantial evidence  is  mainly  relied  on  to  prove  this  essen- 
tial element  in  the  crime  of  murder,  but  the  character  of  the 
evidence  is  never  deemed  to  impair  or  impeach  the  validity 
of  the  proof.  It  is  likewise  true  of  the  element  of  conspir- 
acy, which  is  not  unfrequently  a  constituent  element  of 
murder,  that  it  is  not  usually  proved  by  direct  evidence,  but 
is  inferred  from  circumstances.  Dr.  Wharton  says:  ''The 
actual  fact  of  conspiring  may  be  inferred,  as  has  been  said, 
from  circumstances,  and  the  concurring  conduct  of  the  de- 
fendants need  not  be  directly  proved.  Any  joint  action  on 
a  material  point,  or  a  collocation  of  independent  but  co- 
operative acts,  by  persons  closely  associated  with  each  other, 
is  held  to  be  sufiicient  to  enable  the  jury  to  infer  concurrence 
of  sentiment."  2  Whart.  Crim.  Law  (9th  ed.),  section  1398; 
Whart.  Crim.  Ev.,  section  698 ;  2  Bishop  Crim.  Proc.,  sec- 
tion 227. 
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The  circumstances  developed  by  the  evidence  satisfactorily 
prove  that  the  conspiracy  which  bound  the  defendants  to- 
gether, as  well  as  the  purpose  to  kill  which  constituted  the 
bond  of  union  between  them,  was  formed  in  the  county  of 
Martin,  and  these  were  undeniably  parts,  and  very  material 
parts,  of  the  crime  which  was  consummated  in  the  adjoining 
county.  Suppose  that  two  of  the  persons  who  assisted  in  the 
seizure  of  Bunch  had  not  crossed  the  line  dividing  the  two 
counties,  is  it  not  perfectly  clear,  upon  principle  and  authority, 
that  they  would  nevertheless  hav^  been  guilty  of  murder  ? 
This  conclusion  can  ncjfc  be  successfully  controverted,  and  yet 
it  can  only  be  true  on  the  theory  that  part  of  the  crime  was 
committed  in  Martin  county,  for,  unless  this  be  so,  it  is  clear 
that  it  could  not  be  justly  said  that  they  participated  in  the 
crime.  If  what  took  place  in  Martin  county  was  no  part  of 
the  crime,  those  who  did  no  more  than  conspire  with  the  per- 
sons who  fired  the  fatal  shots  and  assist  in  placing  the  de- 
ceased in  their  power,  could  not  be  guilty  ;  but  if  those  acts 
did  constitute  part  of  the  crime,  they  are  guilty,  and  the  crime 
had  its  origin  in  Martin  county,  where  the  first  steps  toward 
the  accomplishment  of  the  common  purpose  were  taken.  Our 
deliberate  conclusion  is  that  the  acts  done  in  Martin  county 
did  constitute  part  of  the  crime,  and  the  court  of  that  county 
had  jurisdiction. 

It  is  perhaps  true  that  there  is  little  direct  testimony  that 
the  purpose  to  kill  was  formed  in  Martin  county,  or  that  the 
plan  of  seizing  the  deceased  and  conveying  him  to  the  cave 
in  Orange  county  was  there  agreed  upon,  but  the  circum- 
stances so  strongly  and  directly  point  to  this  conclusion  as  to 
free  the  minds  of  all  impartial  men,  who  give  it  study,  from 
any  doubt  upon  this  point,  and  circumstantial  evidence,  as 
we  have  seen,  is  all  that  is  required.  The  evidence  supplied . 
by  the  circumstances  leads  to  no  other  reasonable  conclusion, 
and  we  think  that  there  was  abundant  support  for  the  ver- 
dict of  the  jury  upon  this  point,  and  consequently  ample  evi- 
VoL.  106.— 28 
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dence  warranting  the  instructions  of  the  court.  Few  cases 
can  be  more  strongly  made  out  than  is  this  one^  for  the  evi- 
dence supplied  by  the  circumstances  and  the  testimony  given 
by  the  witnesses  all  unite  in  proving  that  the  purpose  to  kill 
was  conceived  in  Martin  county,  that  the  plan  w^as  there 
agreed  upon  and  there  partly  executed  by  making  a  captive 
of  the  deceased.  The  night  journey  across  the  line  to  the 
cave,  and  the  shooting  there,  were  but  steps  in  the  crime  con- 
ceived and  partly  carried  into  execution  in  Martin  county, 
and  the  court  of  that  county  committed  no  error  in  assum- 
ing jurisdiction. 

What  we  have  said  disposes  of  all  questions  as  to  the  juris- 
diction and  as  to  the  instructions  of  the  court  upon  these 
points,  and  they  need  not  be  discussed  in  detail. 

It  is  .true,  as  counsel  assert,  that  the  case  against  the  ac* 
cused  depends  in  a  great  measure  upon  the  testimony  of  John 
Lynch,  a  confessed  accomplice  and  a  man  of  bad  character, 
but  it  is  so  strongly  and  fully  corroborated  upon  all  material 
points  that  we  can  not  hold  that  the  jury  did  wrong  in  giving 
it  credit.  A  conviction  will  be  sustained  upon  the  testimony 
of  an  accomplice  where  it  is  satisfactorily  corroborated,  and 
that  is  the  case  here. 

The  first  step  in  the  offence  of  murder  in  the  first  degree, 
the  intermediate  steps  and  the  final  act  constitute  but  a  single 
crime.  There  are,  indeed,  few  crimes  that  are  not  made  up 
of  many  elements,  or  in  which  there  are  not  many  steps,  but 
no  matter  how  many  elements  or  steps  there  are,  there  is  but 
one  crime.  This  is  true  of  the  present  case.  All  the  essen- 
tial elements  combined  constitute  but  a  single  crime,  and,  in 
legal  contemplation,  that  crime  was  perpetrated  where  any 
one  of  the  substantive  and  material  parts  of  it  were  com- 
mitted. If  it  \Vere  otherwise,  a  man  in  Martin  county  might 
deliberately  conceive  a  felonious  purpose  to  commit  a  crime, 
send  another  into  Marion  county  to  commit  the  overt  act, 
and  yet  go  free  because  it  could  not  be  said  that  all  the  ele- 
ments of  the  crime  were  present  in  either  county.     But  it 
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is  unnecessary  to  pursue  this  discussion,  for  it  is  clear  upon 
principle  and  authority  that  a  crime  is  committed  in  the 
county  where  an  act  constituting  an  essential  element  is  done. 
Where  the  crime  is  composed  of  several  elements,  and  a  ma- 
terial one  exists  in  either  one  of  two  counties,  the  courts  of 
either  county  may,  under  our  statute,  rightfully  take  juris- 
diction of  the  entire  crime.  We  conclude,  therefore,  that 
the  venue  was  well  laid  in  Martin  county  and  was  satisfac- 
torily proved. 

Judgment  affirmed. 

Filed  May  24,  1886. 
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Swamp  LAwre.— ild  <^  Congress  1850  a  Pireseni  Qranl,— The  act  of  Ck)ngre88  [^  ^^ 

of  September  28th,  1850,  relating  to  swamp  lands,  was  a  present  grant,  145  228 

subject  to  identification  of  the  special  parcels  coming  within  the  de-  nA^ibl 

scription.  150    28{ 

Sams. — Beaver  Lake  Lands, — Selection  and  Ideni^UxUion. — The  selection  hy  Ws^  435 

the  State,  confirmed  by  the  act  of  Congress  of  January  14th,  1873,  re-  ]iwuS466 

leasing  to  the  State  the  lands  known  as  the  bed  of  Beaver  lake,  fur- 
nished  the  identification  and  perfected  the  title  of  the  State  to  those 
lands,  and  the  title  thus  confirmed  related  back  to  the  date  of  the  grant 

Same.— At«<Aorfty  ^  Ofieers  to  Sell  Stains  Lands.— Ratification.--V\ih\\Q  offi- 
cers have  no  authority  to  dispose  of  the  State's  lands  except  such  as  is 
conferred  by  positive  statute,  and  sales  without  such  authority  are  void, 
unless  ratified. 

Same. —  TJnsurveyed  Landsnot  Subject  to  Sale, — Neither  under  the  act  of  the 
Legislature  of  1851  (Acts  1851,  p.  110),  nor  under  the  act  of  1852  (1  G. 
&  H.  597;  1  R.  S.  1876,  p.  952),  by  which  the  former  was  repealed,  could 
the  officers  of  the  State  sell  swamp  lands  until  they  had  been  surveyed 
and  platted. 

Same.— GroTitee  af  Lands  Bordering  on  Lake  Took  Thereby  no  Title  to  Latter, — 
The  conveyance  by  the  State  in  1853  of  the  surveyed  tracts  of  swamp 
lands  bordering  on  and  surrounding  the  unsurveyed  lands  constituting 
the  bed  of  Beaver  lake  carried  no  title  or  interest  in  the  latter  to  the 
grantee,  and  no  constructive  possession  thereof. 
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Same. — Estoppel  of  State, — The  acceptance  hy  the  State  of-  a  conveyance  to 
a  part  of  the  lands  constituting  the  bed  of  such  lake  from  one  who, 
claiming  to  own  such  bed  as  riparian  proprietor,  by  yirtue  merely  of 
patents  from  the  State  conveying  the  lands  bordering  thereon,  had  made 
a  private  plat  of  the  same,  and  an  act  of  the  Legislature  providing  for 
the  sale  of  the  lands  so  accepted,  do  not  estop  the  State  to  assert  title  to 
the  remainder  of  the  la^e  bed. 

Same. — State  not  Estopped  by  Colleeting  Taxes  on  its  Lands, — Unauthorized 
acts  of  ministerial  officers,  in  assessing  taxes  upon  such  lands  and  col- 
lecting the  amount  from  those  claiming  them,  will  not  estop  the  State 
to  assert  its  title,  even  though  the  sums  collected  have  been  appropriated 
to  the  public  use. 

Same. — Standing  by  and  AUowing  Improvements. — Notice  q^  IWe.— The  Slate 
can  not  be  estopped  from  asserting  title  to  its  lands  by  standing  by  and 
permitting  improvements  to  be  made  thereon,  where  its  title  is  equally 
well  known  to,  or  equally  open  to  the  notice  of,  both  parties. 

Same. — Adverse  Possession. — Lands  Covered  by  Water. — Statute  of  Limitations, 
— Possession  without  color  of  title  is  limited  to  the  particular  land  over 
which  the  claimant  exercises  palpable  acts  of  ownership.  A  naked  as- 
sertion of  title  to  the  bed  of  a  lake,  almost  wholly  covered  by  water,  is 
not  sufficient  to  put  the  statute  of  limitations  in  operation. 

Same. — Action  by  Skate  to  Recover  Land. — Defendant  May  File  Cfroes  Complaint. 
— ^Although  the  State  can  not  be  sued,  yet,  when  it  goes  into  the  courts 
to  recover  property,  it  goes  as  any  other  suitor,  and  the  defendant  is  en- 
titled to  file  a  cross  complaint  and  have  the  title  litigated  and  quieted. 

From  the  Newton  Circuit  Court. 

F,  T.  Hord,  Attorney  General,  J.  B.  Julian  and  J.  F,  Ju- 
lian, for  appellant. 

T.  A.  Hendricks,  C.  Baker,  0.  B.  Hord,  A.  W.  Hendricks, 
A.  Baker,  E,  Daniels,  S.  P.  Thompson  and  E.  L,  Vi^iston, 
for  appellee. 

ZoLLARS,  J. — Beaver  lake  is  situated  in  Newton  countv, 
some  four  miles  south  of  the  Kankakee  river.  In  1850,  and 
for  a  few  years  thereafter,  the  lake  was  a  body  of  water  cov- 
ering about  seventeen  thousand  acres  of  land,  and  averaging 
from  five  to  seven  miles  in  length,  and  from  two  to  four  miles 
in  width.  There  M^as  eight  feet  of  water  at  the  deepest  place. 
From  this  place  the  water  gradually  became  more  shallow, 
until  at  the  margin  it  was  not  over  a  couple  of  inches  deep. 
There  was  an  island  in  the  lake  of  about  one  hundred  acres, 
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on  about  forty  acres  of  which  there  was  growing  timber,  the 
balance  being  marshy.  The  lake  was  surrounded  on  all  sides 
by  swamp  lands.  These  lands,  so  bordering  on  the  lake,  had 
been  surveyed  and  platted,  and  were  subject  to  private  entry. 
In  making  the  survey,  the  same  was  extended  around  the 
lake  to  its  margin,  and  a  meandering  line  established.  No 
part  of  the  lake  had  been,  nor  has  it  been  surveyed,  its  whole 
interior,  except  the  island,  having  been  covered  with  water* 
Pursuant  to  an  act  of  Congress,  passed  on  the  28th  day  of 
September,  1850,  known  as  the  Swamp  Land  Act,  these  border 
lands,  by  a  proper  designation,  were  patented  to  the  State* 
After  receiving  the  patents  for  these  lands,  and  before  selling 
any  of  them,  the  State  surveyed  and  located  a  ditch  to  drain 
the  lake  into  the  Kankakee  river,  which  was  some  forty  feet 
lower  than  the  lake.  With  the  completion  of  the  ditch  in 
the  spring  of  1854,  the  water  was  lowered  and  so  receded 
as  to  expose  upon  an  average,  forty  feet  of  the  bed  of  the 
lake  around  the  margin.  C!ommencing  at  the  river,  for  three 
and  three-fourths  of  a  mile,  the  ditch  was  about  sixteen  feet 
wide  and  from  two  to  four  feet  deep.  Through  a  sand  ridge 
near  the  margin  of  the  lako  the  ditch  was  some  fifteen  feet 
deep.  The  average  width  of  the  ditch  is  now  about  fifty 
feet,  and  the  average  depth  is  about  eight  feet,  except  through 
the  sand  ridge,  where  it  is  twenty-four  feet  deep.  This  in- 
creased width  and  depth  is  mainly  the  result  of  the  action  of 
the*  water.  The  increased  depth  and  width  of  the  ditch  has 
had  the  effect  to  more  completely  drain  the  lake. 

On  the  21st  day  of  November,  1853,  the  State  conveyed^ 
by  patent  or  patents,  to  John  P.  Dunn  and  Amzi  B.  Condit,, 
the  swamp  lands  surrounding  and  adjacent  to  the  lake.  The 
conveyance  or  conveyances  described  the  border  lands  by 
government  subdivisions,  and  did  not,  in  terms,  include  any 
of  the  unsurveyed  bed  of  the  lake.  They  took  possession 
of  and  commenced  paying  taxes  on  said  marginal  tracts.  On 
the  13th  day  of  December,  1856,  Dunn  and  Condit  con- 
veyed the  same  real  estate  to  Michael  G.  Bright. 
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The  State  claims^  and  by  tlijs  action  seeks  to  recover,  a 
portion  of  the  bed  of  the  lake,  which  ap])ellee  claims  to  own 
as  a  remote  grantee  of  Bright. 

Appellee  resists  the  claim  of  the  State,  and,  among  other 
contentions  to  be  hereafter  noticed,  insists :  First,  That  the 
Swamp  Land  Act  of  Congress,  exproprio  vfyore,  carried  to  the 
State  the  title  to  the  bed  of  Beaver  lake.  Second.  That  the 
conveyance  of  tjie  border  lands  by  the  State,  to  Dunn  and 
Condit,  carried  the  bed  of  the  lake  and  the  island  in  the  lake. 

As  appelloe^s  title  upon  either  of  its  theories  is  dependent 
upon  the  title  that  the  State  may  have  had,  it  becomes  nec- 
essary to  ascertain  when  and  how  the  State  became  the  owner 
of  the  bed  of  the  lake.  The  act  of  Congress  of  September 
28th,  1850,  known  as  the  Swamp  Land  Act,  is  as  follows: 

"Be  it  enacted,  *  *  *  That  to  enable  the  State  of  Arkansas 
to  construct  the  necessary  levees  and  drains  to  reclaim  the 
swamp  and  overflowed  lands  therein,  the  whole  of  those 
swamp  and  overflowed  lands,  made  unfit  thereby  for  cultiva- 
tion, which  shall  remain  unsold  at  the  passage  of  this  act, 
shall  be,  and  the  same  are  hereby,  granted  to  said  Stat/-. 

"  Sec.  2.  And  be  it  further  enacted,  That  it  shall  be  the 
duty  of  the  secretary  of  the  interior,  as  soon  as  may  be  prac- 
ticable after  the  passage  of  this  act,  to  make  out  an  accurate 
list  and  plats  of  the  lands  described  as  aforesaid,  and  trans- 
mit the  same  to  the  governor  of  the  State  of  Arkansas,  and, 
at  the  request  of  said  governor,  cause  a  patent  to  be  issued  to 
the  State  therefor ;  and  on  that  patent,  the  fee  simple  to  said 
lands  shall  vest  in  said  State  of  Arkansas,  subject  to  the  dis- 
posal of  the  Legislature  thereof:  Provided,  however.  That  the 
proceeds  of  said  lands,  whether  from  sale  or  by  direct  appro- 
priation in  kind,  shall  be  applied,exclusively,  as  far  as  neces- 
sary, to  the  purpose  of  reclaiming  said  lands  by  means  of  the 
levees  and  drains,  aforesaid. 

"Sec.  3.  And  be  it  further  enacted,  That  in  making  out  a 
list  and  plats  of  the  land  aforesaid,  all  legal  subdivisions,  the 
greater  part  of  which  is  ^  wet  and  unfit  for  cultivation,'  shall 
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be  included  in  said  list  and  plats;  but  when  the  greater  part 
of  a  subdivision  is  not  of  that  character^  the  whole  of  it  shall 
be  excluded  therefrom. 

"  Sec.  4.  And  be  it  further  enacted,  That  the  provisions  of 
this  act  be  extended  to^  and  their  benefits  be  conferred  upon, 
each  of  the  other  States  of  the  Union  in  which  such  swamp 
and  overflowed  lands^  known  and  designated  as  aforesaid, 
may  be  situated.^^  9  U.  S.  Statutes  at  Large,  519;  1  G.  & 
H.  737. 

There  are  many  decisions  by  the  different  courts  of  the  land 
interpreting  the  above  act.  They  are  not  all  in  harmony, 
nor  is  the  reasoning  in  all  of  them  very  explicit  or  satisfac* 
tory.  There  is  a  line  of  decisions,  supported  by  plausible 
arguments,  holding  that  the  title  to  the  swamp  lands  re- 
mained, and  still  remains,  in  the  United  States,  and  did  not, 
and  has  not  passed  to  the  States,  except  as  the  lists  and  plats 
have  been  made  and  approved  by  the  secretary  of  the  in- 
terior, and,  as  held  in  some  of  them,  patents  issued  as  pro- 
vided in  sections  2  and  3  of  the  act.  Wright  v.  Roseberry, 
63  Cal.  252 ;  Grantham  v.  Atkins,  63  111.  369 ;  Thompson  v. 
Prince,  67  111.  281 ;  Stephenson  v.  Stephenson,  71  Mo.  127. 

It  is  proper  to  observe  here  that  the  Supreme  Court  of  Il- 
linois has  abandoned  the  doctrine  of  the  cases  above  cited, 
following  in  the  later  cases  what  that  court  conceived  to  be 
the  holding  of  the  Supreme  Court  of  the  United  States.  Kel- 
ler V.  Brickey,  78  111.  133.  It  is  not  certain  that  this  case 
does  not  go  beyond  the  holding  by  the  United  States  Supreme 
Court.     See,  also,  Bristol  v.  Carroll  County,  95  111.  84. 

The  earlier  ruling  in  Illinois  seems  to  be  in  harmony  with 
the  later  cases  above  cited.  See  Whiteside  County  v.  Burch- 
ell,  31  111.  68. 

On  the  other  hand,  it  seems  to  have  been  held  in  some  of 
the  cases  that  the  Swamp  Land  Act,  ex  proprio  vigor e,  passed  to 
the  States  the  fee  simple  title  to  all  the  swamp  lands,  without 
any  segregation  or  patent. 

In  the  case  of  Fore  v.  Williams,  35  Miss.  533,  it  was  held 
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that  the  Swamp  Land  Act,  from  its  passage,  vested  the  absolute 
title  in  the  State  to  all  the  swamp  lands,  as  fully  and  com- 
pletely as  if  the  act  had  designated  the  lands  by  specific  de- 
scription ;  that  nothing  further  was  necessary  to  enjoy  the 
grant  but  to  locate  the  lands  as  swamp  lands,  and  thereby 
render  the  subject  of  the  grant  certain,  and  that  such  loca- 
tion was  the  sole  purpose  of  the  2d  section  of  the  act. 

Some  of  the  cases  hold  that  while  the  Swamp  Land  Act  of 
1850  operated  as  a  present  general  grant  to  the  States  of  the 
swamp  lands  therein  situated,  yet,  without  the  selection  of 
the  lands  as  such,  and  the  approval  of  such  selection  by  the 
secretary  of  the  interior,  as  provided  in  the  2d  and  3d  sections 
of  the  act,  the  States  acquire  no  title  to  any  particular  tract 
that  they  could  or  can  convey  to  a  purchaser.  Funsfon  v. 
Metcalf,  40  Miss.  504.  This  case  interprets  the  case  of  Fore 
V.  Williamay  supra,  as  so  holding.  Others,  not  going  quite 
so  far,  hold  that,  while  the  Swamp  Land  Act  made  a  grant  in 
prcesenti,  and  vested  the  title  in  the  States  to  all  the  lands 
coming  within  the  description,  and  that  when  they  are  prop- 
erly designated  and  ascertained,  the  grant  relates  to  the  date 
of  the  act,  yet  the  States  can  not  convey  title  to  any  partic- 
ular tract  until  it  has  been  properly  selected  as  swamp  land, 
and  the  selection  approved  by  the  secretary  of  the  interior. 
Hendry  v.  Willis,  33  Ark.  833  ;  Fletcher  v.  Pool,  20  Ark.  100. 

Other  cases  hold,  that  the  Swamp  Land  Act  operated,  ex  pro- 
prio  vigore,  to  convey  the  title  to  the  swamp  lands  to  the 
States ;  that  the  selection  and  patent  under  sections  2  and  3 
of  the  act  are  necessary  only  for  the  purpose  of  fixing  the 
location  and  description,  and  that  the  States  may  provide  for 
the  disposal  of  such  lands  before  they  have  been  selected  or 
patented.     Allison  v.  Half  acre,  11  Iowa,  450. 

In  the  case  of  Iowa  JR.  R.  Land  Co.  v.  Antoine,  52  Iowa, 
429,  the  plaintiff  claimed  title  under  a  railroad  grant,  and 
introduced  in  evidence  the  commissioner's  certificate  approved 
by  the  secretary  of  the  interior.  It  was  held  that  parol  evi- 
dence was  not  admissible  in  behalf  of  the  defendant,  having 
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no  evidence  of  title,  to  impeach  the  plaintiff's  title  by  show- 
ing that  the  land  was  in  fact  swamp  land,  and  hence  passed 
under  the  prior  swamp  land  grant. 

In  the  case  of  Railroad  Co.  v.  Fremont  County^  9  Wall. 
89,  it  was  held  that  after  the  passage  of  the  Swamp  Land  Act, 
the  only  important  steps  to  be  taken  to  perfect  the  title  in  the 
States  were  the  ascertainment  and  designation  of  the  several 
subdivisions  which  fell  within  the  description  of  swamp  lands 
as  defined  in  the  third  section  of  that  act,  and  that  this  duty 
was  cast  upon  the  secretary  of  the  interior  as  the  head  of  the 
land  department  .of  the  government. 

In  the  case  of  Railroad  Co.  v.  Smith,  9  Wall.  95,  in  speak- 
ing of  the  Swamp  Land  Act,  it  was  said :  "  Now,  here  is  a 
present  grant  by  Congress  of  certain  lands  to  the  States 
within  which  they  lie,  but  it  is  by  a  description  which  re- 
quires something  more  than  a  mere  reference  to  their  town- 
ships, ranges,  and  sections.'^  In  that  case  it  was  held,  by  a 
divided  court,  that  the  swamp  lands  in  a  State  were  not  cov- 
ered and  carried  by  a  subsequent  grant  to  a  railroad  com- 
pany, which  excepted  from  its  operation  "  all  lands  heretofore 
reserved  by  any  act  of  Congress,  or  in  any  manner  by  com- 
petent authority,  for  the  purpose  of  aiding  in  any  object  of 
internal  improvement,  or  for  any  other  purpose  whatever  ;'* 
and  that  parol  evidence  might  be  resorted  to  for  the  purpose 
of  showing  that  a  particular  tract  of  land  was  swamp  land 
within  the  meaning  of  the  Swamp  Land  Act,  and  hence  not 
covered  nor  carried  by  the  railroad  grant,  the  secretary  of 
the  interior  not  having  made  or  approved  of  the  plat  desig- 
nating the  land  as  swamp  land.  Upon  this  branch  of  the 
case  the  court  said :  "  By  the  second  section  of  the  act  of 
1850  it  was  made  the  duty  of  the  secretary  of  the  interior 
to  ascertain  this  fact  (that  the  land  was  swamp  land),  and 
furnish  the  State  with  the  evidence  of  it.  Must  the  State  lose 
the  land,  though  clearly  swamp  land,  because  that  officer  has 
neglected  to  do  this?  The  right  of  the  State  did  not  depend 
on  his  action,  but  on  the  act  of  Congress,  and  though  the 
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States  might  be  embarrassed  in  the  assertion  of  this  right  by 
the  delay  or  failure  of  the  secretary  to  ascertain  and  make 
out  lists  of  these  lands,  the  right  of  the  States  to  them  could 
not  be  defeated  by  that  delay." 

In  speaking  of  the  former  case  of  Raihoad  Co.  v.  Fre~ 
mont  County y  eupra,  it  was  said :  "  In  the  former  case  the 
plaintiff,  claiming  under  the  swamp  land  grant,  was  bound 
to  establish  his  title  by  such  evidence  as  Congress  may  have 
determined  to  be  necessary  to  make  the  title  complete  in  the 
State,  or  the  grantee  of  the  State,  to  which  the  lands  were  sup- 
posed to  be  granted,  otherwise  the  plaintiff  established  no 
legal  title.  In  the  present  case  it  is  not  nec€»ssary  to  defeat 
the  title  under  the  railroad  grant  to  show  that  all  the  steps 
prescribed  by  Congress  to  vest  a  complete  title  in  defendant, 
under  the  swamp  land  grant,  have  been  taken.  It  is  suflS- 
cient  to  show  that  this  land  which  is  now  claimed  under  the 
railroad  grant,  was  reserved  out  of  that  grant,  and  this  is 
done  whenever  it  is  proved  by  appropriate  testimony  to  have 
been  swamp  and  overflowed  land,  as  described  in  the  act  of 
1850."  What  was  said  in  this  case,  of  course,  should  be 
limited  to  the  case  before  the  court.  It  has  been  so  limited 
in  subsequent  decisions  by  that  court. 

In  the  case  of  French  v.  Fyan,  93  U.  S.  169,  it  was  said: 
**This  court  has  decided  more  than  once  that  the  Swamp 
Land  Act  was  a  grant  in  prceaenti,  by  which  the  title  to  those 
lands  passed  at  once  to  the  State  in  which  they  lay.  *  *  * 
The  patent,  therefore,  which  is  the  evidence  that  the  lands 
contained  in  it  had  been  identified  as  swamp  lands  under  that 
act,  relates  back  and  gives  certainty  to  the  title  of  the  date 
of  the  grant." 

In  speaking  of  the  duty  devolved  upon  the  secretary  of  the 
interior  by  the  2d  section  of  the  Swamp  Land  Act,  it  was  further 
said :  "  We  are  of  the  opinion  that  this  section  devolved  upon 
the  secretary,  as  the  head  of  the  department  which  admin- 
istered the  affairs  of  the  public  lands,  the  duty,  and  conferred 
on  him  the  power,  of  determining  what  lands  were  of  the  de- 


MAY  TERM,  1886,  443 

The  State  v.  The  Portsmouth  Savings  Bank. 

scription  granted  by  that  act,  and  made  his  office  the  tri- 
bunal whose  decision  on  that  subject  was  to  be  controlling." 

It  was  accordingly  held  that  parol  evidence  could  not  be 
heard  to  show  that  the  lands  selected  and  patented  by  the 
secretary  of  the  interior  as  swamp  lands,  were,  in  fact,  not 
such. 

In  the  case  of  Martin  v.  Marks,  97  U.  S.  345,  in  speaking 
of  the  procuring  of  evidence  of  title  in  the  States  to  the 
swamp  lands,  granted  by  the  Swamp  Liand  Act,  it  was  said : 
'*  We  also  held  in  previous  cases  that,  when  this  was  ascer- 
tained and  the  lands  were  identified  by  proper  authority,  the 
title  related  to  the  date  of  the  grant,  namely,  September  28th, 
1850,  and  superseded  any  subsequent  grant  or  evidence  of 
title  issuing  from  the  United  States.'^  This  language,  again, 
must  be  limited  to  the  case  before  the  court. 

The  case  involved  the  Swamp  Land  Act,  and  the  act  of  1857, 
which  was  an  act  providing  that  the  selection  of  swamp  lands 
theretofore  made  and  reported  to  the  commissioner  of  the  gen- 
eral land-office,  so  far  as  such  lands  remained  vacant  and  un- 
occupied, and  not  interfered  with  by  actual  settlement  under 
existing  laws  of  the  United  States,  should  be  confirmed  and 
approved,  and  the  lands  so  listed  should  be  patented  to  the 
several  States  in  conformity  with  the  provisions  of  the  Swamp 
Land  Act  as  soon  as  practicable,  etc.  11  U.  S.  Statutes  at 
Large,  p.  251. 

In  speaking  of  those  acts  it  was  said :  "The  act  of  1850 
was  a  present  grant,  subject  to  identification  of  the  specific 
parcels  coming  within  the  description ;  and  the  selections 
confirmed  by  the  act  of  1857  furnished  this  identification, 
and  perfected  the  title." 

It  was  further  said  that  if  any  question  had  been  made,  it 
would  probably  have  been  necessary,  in  support  of  the  title 
under  the  Swamp  Land  Act,  to  prove  that  the  list  of  the  swamp 
lands  was  on  file  with  the  commissioner  of  the  United  States 
land-office  at  the  time  the  act  of  1857  was  passed. 

In  the  case  of  Rice  v.  Sioibx  City,  etc.,  R.  R,  Co.,  110  U. 
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S.  695,  the  general  statement  was  again  made,  that  the  Swamp 
Land  Act  of  1850  operated  as  a  grant  in  prceaenti,  to  the  States 
then  in  existence,  of  all  the  swamp  lands  in  their  respective 
jurisdictions. 

In  the  case  of  Ehrhardt  v.  Hogaboomf  115  U.  S.  67,  the 
patent  for  a  tract  of  land  was  issued  under  the  preemption 
laws.  The  defendant,  in  order  to  overthrow  this  title  under 
the  patent,  proposed  to  show  by  parol  that  the  land  was  swamp 
laud,  and  hence  passed  to  the  State  under  the  Swamp  Land  Act 
of  1850.  It  was  held  that  such  evidence  was  incompetent; 
that  it  is  the  duty  of  the  land  department,  of  which  the  sec- 
retary of  the  interior  is  the  head,  to  determine  whether  land 
patented  to  a  settler  is  of  the  class  subject  to  settlement  un- 
der the  preemption  laws,  and  that  his  judgment  as  to  this 
fact  is  not  open  to  contestation  in  an  action  at  law. 

In  the  case  of  Cahn  v.  Barnes,  7  Sawyer  (C.  Ct.  U.  S.  Dis. 
Oregon),  48,  one  of  the  parties  claimed  the  lands  under  the 
Swamp  Land  Act,  and  the  other  under  another  grant  from  the 
State,  and  a  patent  from  the  government  based  upon  that 
grant.     The  material  question  in  the  case  was,  whether  the 
patent  for  the  premises  was  conclusive  evidence  in  the  action 
that  they  belonged  to  the  wagon  road  grant,  and  not  to  the 
swamp  land  grant.     It  was  said  :     ^^  The  swamp  land  grant 
was  a  grant  in  prcesenti  of  all  the  swamp  *  *  lands  in  the 
State,    *    *    *    biit  the  determination  of  what  lands  come 
within  this  category,  and  what  do  not,  rests  with  the  secre- 
tary of  the  interior,  and  his  decision  is  final.    *    *    *    The 
power  to  ultimately  determine  what  land  passes  under  the 
grant  as  being  ^  wet  and  unfit  for  cultivation,'  rests  with  the 
secretary."    It  was  accordingly  held,  that  the  patent  was  con- 
clusive evidence  at  law  that  the  premises  were  included  in 
the  wagon  road  grant,  and  were,  therefore,  not  SMramp  lands, 
the  latter  conclusion  being  a  necessary  element  of  the  former, 
and  that,  therefore,  parol  evidence  was  not  admissible  to  show 
that  the  lands  were  swamp  lands. 

In  the  case  of  State  of  Ind,  v.  Milk,  11  Fed.  R.  389,  in- 
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volving  the  lake  in  question  here,  Gresham,  J.,  said  :  "  Sec- 
tion 2  of  the  swamp  land  act  provided  that  if  the  greater 
portion  of  any  subdivision  was  wet  or  overflowed  lands,  the 
whole  subdivision  should  be  embraced  in  the  grant,  and  it 
was  left  to  official  discretion  what,  if  any,  of  the  subdivi- 
sions surrounding  a  lake  were  within  the  grant.  But  there 
was  no  doubt  as  to  the  character  of  the  bed  of  Beaver  lake : 
it  was  overflowed  land,  and  as  such  the  title  to  it  was  vested 
in  the  State.  This  lake  was  indicated  upon  the  government 
surveys  and  maps,  and  nothing  remained  to  show  that  its  bed 
was  overflowed  land  within  the  meaning  of  the  act." 

The  correct  doctrine  to  be  gathered  from  the  foregoing 
cases,  and  especially  from  the  decisions  by  the  Supreme  Court 
of  the  United  States  which  are  authoritative  upon  the  con- 
struction of  Federal  Statutes,  seems  to  be  the  following : 

First  The  swamp  land  act  of  1850,  ex  propria  vigor ey  was 
a  grant  in  prcesenti  to  the  States  of  silY  the  swamp  lands  therein 
situated.  This  proposition  is  further  supported  by  the  doc- 
trine declared  in  the  cases  of  Schulenberg  v.  Harrimaji,  21 
Wall.  44,  and  Hall  v.  Pickering^  40  Maine,  548. 

Second.  Whether  or  not  any  particular  tract  of  land  was 
or  is  swamp  land,  within  the  terms  of  the  grant,  was  and  is 
a  question  for  the  decision  of  the  secretary  of  the  interior. 

Thirds  His  decision  upon  that  question,  when  once  made, 
is  final  and  conclusive,  and  can  not  be  questioned  or  over- 
thrown by  parol  evidence. 

Fourth,  It  is  not  necessary  that  the  decision  of  the  secre- 
tary, that  any  particular  tracts  of  lands  were  or  are  swamp 
lands,  should  be  evidenced  by  a  patent  to  the  State.  It  is 
sufficient  that  the  lands  have  been  selected  as  such,  and  the 
selection  approved  by  that  officer. 

Fifth.  When  such  selection  has  been  approved  by  that  offi- 
cer, and  the  particular  tracts  of  land  thus  identified  as  swamp 
lands,  the  title  relates  to  the  date  of  the  grant,  namely,  Sep- 
tember 28th,  1850. 

Siidh.  A  patent  to  the  State  for  swamp  lands,  issued  by  the 
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secretary  of  the  interior,  is  evidence  that  the  designated  tracts 
were  properly  selected  as  swamp  lands^  and  fixes  the  title 
thereto  as  of  the  date  of  the  swamp  land  act^  namely,  Sep- 
tember 28th,  1860. 

Seventh.  If  the  secretary  of  the  interior  has  not  designated 
any  particular  tract  as  swamp  land,  and  has  not  decided  to 
the  contrary,  and  neglects  and  refuses  to  act  in  the  premise^ 
as  against  wrongful  claimants,  it  may  be  shown  by  parol,  in 
behalf  of  the  State  or  those  claiming  under  it,  that  the  land 
is  in  fact  swamp  land.  This  results  from  the  necessity  of 
the  case,  as  the  courts  have  no  power  to  compel  action  by 
that  officer.  French  v.  Fyan,  supra.  The  admission  of 
such  evidence  is  somewhat  in  line  with  the  rule  that  admits 
parol  evidence  to  identify  the  land  intended  to  be  conveyed^ 
Guy  V.  Barnes,  29  Ind.  103;  Hammond  v.  Stoy,  85  Ind. 
457 ;  Rucker  v.  Steelmany  73  Ind.  396. 

Eighth.  While  it  may  be  that  the  State,  in  the  absence  of 
some  statutes  of  its  own  to  the  contrary,  might  convey  its 
rights  to,  and  interest  in,  any  particular  tract  of  land  before 
it  is  segregated  as  swamp  land  and  such  segregation  approved 
by  the  secretary  of  the  interior,  the  title  of  such  grantee 
would  be  liable  to  be  defeated  by  a  decision  by  that  officer 
that  such  land  was  not  or  is  not  swamp  land  within  the  mean- 
ing of  the  swamp  land  act  of  1850. 

Our  cases  are  in  harmony  with  the  above  deductions.  Ham- 
ilton V.  Shoaffj  99  Ind.  63 ;  Matthews  v.  Goodrich^  102  Ind. 
557 ;  Murphy  v.  Emng,  23  Ind.  297 ;  Edmondson  v.  Cbrn,  62 
Ind.  17;  Nitche  v.  Earle,  88  Ind.  375  (379). 

On  the  11th  day  of  January,  1873,  Congress  passed  the 
following  act : 

"An  act  to  release  to  the  State  of  Indiana  the  lands  known 
as  the  bed  of  Beaver  lake,  in  Newton  county,  Indiana,  in 
said  State. 

"jBe  it  enacted  by  the  Senate  and  House  of  Representaiives  of 
the  United  States  of  America  in  Congress  assembled,  That  the 
fends  in  Newton  county,  in  the  State  of  Indiana,  known  as 
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the  bed  of  Beaver  lake,  the  same  having  been  drained  and 
reclaimed  at  the  expense  of  the  State  of  Indiana  and  its  as- 
signeesy  be  and  the  same  are  hereby  released  and  quitclaimed 
to  the  State  of  Indiana/'     17  U.  S.  Stat,  at  Large,  409. 

The  above  act,  we  think,  did  not  carry  to  the  State  the  bed 
of  Beaver  lak&;  it  was  granted  by  the  Swamp  Land  Act  of 
1850.  Under  that  act  nothing  was  lacking  except  its  identi- 
fication as  swamp  and  overflowed  land. 

The  above  act  operated  as  a  recognition  of  the  fact  that 
the  State  had  selected  and  treated  it  as  swamp  and  overflowed 
land^  confirmed  that  selection,  and  perfected  the  title  as  in- 
defeasible. 

In  analogy  to  what  was  said  in  the  case  of  Martin  v.  Marks, 
supra,  the  act  of  1850  was  a  present  grant,  subject  to  identi- 
fication of  the  special  parcels  coming  within  the  description, 
and  the  selection  by  the  State,  confirmed  by  the  act  of  1873, 
supra,  furnished  the  identification,  and  perfected  the  title. 
The  title  thus  confirmed  relates  back  to  the  date  of  the  Swamp 
Land  Act  of  1850. 

Having  reached  this  conclusion,  it  is  not  necessary  to  de- 
termine as  to  whether  or  not  the  patents  from  the  United 
States  to  the  State  for  the  lands  bordering  upon  and  sur- 
rounding the  lake,  being  grants  from  one  government  to  an- 
other, by  their  own  force,  carried  the  bed  of  the  lake.  That 
the  State  claimed  the  swamp  lands  under  the  act  of  1850,  as 
a  grant  in  prassenti,  even  before  their  segregation,  is  apparent 
from  its  legislation  upon  that  subject.  For  example,  the  Leg- 
islature granted  rights  of  way  over  such  lands  to  railway 
companies.  Acts  1851,  p.  151.  As  was  done  elsewhere,  the 
State,  moving  upon  the  theory  that  under  the  act  of  1850  it 
was  the  owner  of  whatever  lands  were  in  fact  swamp  and 
overflowed  lands,  did  not  wait  for  action  by  the  secretary  of 
the  interior,  but  provided  for  their  survey,  selection  and  des- 
ignation by  State  authority,  and  claimed  payment  from  the 
general  government  for  whatever  of  such  lands  had  been  dis- 
posed of  by  it,  subsequent  to  the  act  of  1850.     Acts  1851,  p. 


448  SUPREME  COURT  OF  INDIANA, 

I I  I  ■  ■■  — — 

The  State  r.  The  Portsmouth  Savings  Bank. 

110;  1  G.  &  H.  607,  section  2;  Id.  608,  Section  1;  Id.  609, 
section  3. 

These  selections,  made  by  State  authority,  when  approved 
by  the  secretary  of  the  interior,  have  almost,  if  not  quite, 
uniformly  been  held  to  be  sufficient  under  the  Swamp  Land 
Act  of  1850. 

It  results  from  the  above  reasoning  and  conclusions,  that 
the  State  has  had  title  to  the  bed  of  Beaver  lake  since  the 
passage  of  the  act  of  1850,  unless  it  has  in  some  way  divested 
itself  of  the  title  thereto.  Has  it  done  so  as  to  the  portions 
which  appellee  claims  as  the  remote  grantee  of  Bright? 

As  we  have  seen,  the  lake  was  surrounded  on  all  sides  by 
4swamp  lands.  These  lands  had  been  surveyed  and  platted 
by  authority  of  the  general  government,  and  were  subject  to 
private  entry.  In  making  the  survey,  the  same  was  extended 
around  the  lake  to  its  margin,  and  a  meandering  line  estab- 
lished. These  border  lands,  by  the  government  subdivisions, 
were  patented  to  the  State.  In  the  agreed  statement  of  facts 
it  is  recited,  that  on  the  21st  day  of  November,  1853,  the 
State  conveyed  by  patent  to  John  P.  Dunn  and  Amzi  B. 
Condit  all  the  marginal  fractional  forty-acre  tracts  constitut- 
ing the  contour  and  rim  of  the  lake.  This  is  all  the  record 
discloses  upon  the  subject  of  the  border  lands,  or  any  of  them, 
being  fractional  forty-acre  tracts. 

It  is  not  shown  whether  the  surrounding  swamp  lands 
patented  to  Dunn  and  Condit  consisted  of  one  row  of  forty- 
acre  or  fractional  forty-acre  tracts  immediately  upon  the 
border  of  the  lake,  or  whether  lands  back  of  and  adjoining 
these  were  also  included  in  the  patent.  However  this  may 
be,  it  is  not,  perhaps,  very  material. 

No  patent  was  issued  to  the  State  for  the  bed  of  the  lake, 
nor  has  it  ever  been  surveyed  or  platted  by  authority  of  the 
National  or  State  government.  The  only  plat  of  it  is  that 
made  by  Bright. 

As  before  stated,  the  contention  of  appellee  is,  that  the 
patent  or  patents  from  the  State  to  Dunn  and  Condit  for  the 
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border  fractional  forty-acre  tracts,  carried  the  bed  of  the 
lake,  consisting,  as  we  have  seen,  of  near  seventeen  thousand 
acres  of  land. 

Soon  after  the  passage  of  the  Swamp  Land  Act  by  Con- 
gress, the  State,  by  its  Legislature,  made  provisions  for  the 
sale  and  disposal  of  the  swamp  lands  thereby  granted.  Acts 
1851,  p.  110.  An  examination  of  this  act  makes  it  quite  ap- 
parent, that  under  its  provisions,  the  authorized  officers  coi^ld 
not  sell  any  of  the  swamp  lands  until  they  had  been  sur- 
veyed and  properly  described  by  subdivisions,  and  had  been 
selected  and  designated  as  swamp  lands.  In  other  words, 
the  Legislature,  by  that  act,  made  no  provision  for  the  sale 
of  unsurveyed  and  unplatted  swamp  lands,  such  as  the  bed 
of  Beaver  lake  then  was. 

Another  act,  providing  for  and  regulating  the  sale  of 
swamp  lands,  was  enacted  in  1852,  and  was  in  force  when  the 
patent  was  made  by  the  State  to  Dunn  and  Condit.  That 
act  repealed  the  above  act  of  1851.  1  G.  &  H.  597;  1  R. 
a  1876,  p.  952. 

The  act  of  1852  constituted  the  auditor  and  treasurer  of 
«ach  county,  agents  on  the  part  of  the  State  to  sell  the  swamp 
lands  situated  in  their  respective  counties.  The  third  sec- 
tion provided,  that  after  the  State  should  receive  its  patents 
from  the  United  States  for  the  swamp  lands,  the  auditor  of 
state  should  cause  to  be  prepared  maps  or  plats  of  all  the 
swamp  lands  lying  within  the  bounds  of  each  county,  sepa- 
rately showing  the  township,  range,  section,  and  parts  of  sec- 
tions, together  with  the  numbers  of  each,  in  which  such  lands 
lay,  and  forward  the  same  to  th^  different  county  auditors. 
Upon  receiving  the  maps  or  plats,  the  county  auditors  were 
required  to  give  notice  of  the  time  and  place  of  sale  of  the 
swamp  lands.  Section  4.  He  was  required  to  offer  the  lands 
for  sale  at  public  auction  in  legal  subdivisions,  and,  as  near 
as  practicable,  in  half-quarter  sections.  Section  5.  He  was 
also  required  to  strike  off  such  tract  or  tracts  to  the  highest 
Vol.  106.— 29 
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bidder  therefor^  for  any  sum  not  less  than  $1.25  for  each  acre 
in  the  tract  or  tracts,  and  deliver  to  the  purchasera  certificate 
stating  therein  the  tract  or  tracts  purchased,  the  number  of 
acres  in  the  tract  or  tracts,  and  the  price  fer  acre.  Sections 
6  and  7.  The  act  further  required  that  after  payment  for  any 
tract  or  tracts,  the  county  treasurer  should  give  to  the  pur- 
chaser a  duplicate  receipt  stating  therein  the  amount  paid  for 
each  acre,  the  number  of  acres  in  the  tract  or  tracts,  the 
county,  congressional  township,  range  and  section,  in  which 
they  are  situated.  Section  9.  The  county  auditors  were  re- 
quired to  keep  a  record  of  sales,  giving  therein  a  description 
of  each  tract  of  land  sold,  and  stating  the  number  of  acres 
contained  therein,  and  the  price  paid  for  each  acre.  Section 
13.  It  was  further  provided,  that  the  swamp  lands  remain- 
ing unsold,  after  being  publicly  offered,  should  be  subject  to 
entry  at  the  sum  of  $1.25  per  acre. 

Section  29  of  the  act  provided,  that  the  proceeds  of  the 
sales  of  swamp  lands,  aft^r  the  payment  of  the  expenses  of 
selling  and  draining,  "shall  constitute  a  portion  of  and  be- 
long to  the  common  school  fund  of  the  State  as  in  the  CJon- 
stitution  provided." 

Here,  again,  it  is  apparent  that  the  Legislature,  by  the 
above  act,  made  no  provision  for  the  sale  of  the  unsurveyed 
and  unplatted  swamp  lands. 

The  designated  officers  were  authorized  to  sell  those  lauds 
by  surveyed,  legal,  designated,  and  platted  subdivisions,  and 
at  not  less  than  $1.25  cents  per  acre.  In  our  opinion,  if 
they  had  attempted  to  sell  the  bed  of  Beaver  lake,  unsur- 
veyed and  unplatted  as  it  was,  and  the  number  of  acres 
thereof  unknown,  their  action  would  have  been  without  au- 
thority and  void.  Upon  such  a  sale,  there  would  have  been 
no  means  of  ascertaining  the  price  per  acre,  because  the  num- 
ber of  acres  was  unknown.  They  could  not  have  sold  that 
land  by  subdivisions,  because  it  had  not  been  subdivided.  In 
short,  there  would  have  been  no  way  to  comply  with  the 
various  requirements  of  the  act  for  making  sales  of  swamp 
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lands.  Public  officers  have  no  authority  to  dispose  of  the 
State's  lands  except  such  as  is  conferred  upon  them  by  posi- 
tive statute.  Any  sales  of  such  lands  by.  them  without  such 
statutory  authority  are  void  as  against  the  State,  unless  they 
are  in  some  proper  way  ratified  by  the  State.  McCaalin  v. 
State,  ex  rely  99  Ind.  428;  Brown  v.  Ogg,  85  Ind.  234;  VaU 
V.  McKeman,  21  Ind.  421 ;  Skelton  v.  Bli88,  7  Ind.  77 ;  Fer- 
ris V.  Oravens,  65  Ind.  262 ;  Whiteside  v.  United  States,  93 
U.  S.  247 ;  Hull  &  Argalls  v.  Marshall  County ,  12  Iowa,  142. 

If  they  might  not  have  sold  directly  the  undefined  quan- 
tity of  land  constituting  the  bed  of  the  lake,  it  would  hardly 
do  to  hold  that  by  selling  and  making  patents  for  the  border 
lands,  they  indirectly  conveyed  away  seventeen  thousand 
acres  of  the  State's  lands,  for  which,  so  far  as  shown  by  the 
record,  the  State  received  nothing.  Especially  should  this 
not  be  held,  when  it  is  remembered,  that  by  the  terms  of  the 
grant  to  the  State,  the  proceeds  from  the  sale  of  the  swamp 
lands  were  to  be  used  by  way  of  draining  such  lands,  and 
that  by  the  Constitution  and  statute  of  the  State,  the  pro- 
ceeds, after  the  payment  of  expenses  and  drainage,  are  set 
apart  as  a  portion  of  the  common  school  fund.  See  Green 
V.  Irving,  54  Miss.  450  (464)  (28  Am.  R.  360). 

The  border  lands  were  .in  a  condition  to  be  sold,  and  the 
officers  had  authority  to  sell  them.  The  bed  of  the  lake  was 
not  in  a  condition  to  be  sold,  and  hence  they  had  no  authority 
to  dispose  of  it  directly  or  indirectly.  Of  this  lack  of  au- 
thority, Dunn  and  Condit  were  bound  to  take  notice.  They 
were  bound  to  take  notice  of  the  public  records  and  statutes. 
Those  lands  could  not  have  been  given  away  by  the  officers 
to  the  detriment  of  the  school  fund,  and  in  violation  of  the 
object  of  the  grant.  Neither  could  they  be  disposed  of  in 
any  way,  except  in  pursuance  of  law. 

The  State  held  the  swamp  lands  in  trust  for  the  people, 
and  the  object  for  which  they  were  granted.  Its  grants  of 
such  lands,  therefore,  are  to  be  construed  strictly.  Wilcoxon 
V.  MoOhee,  12  111.  381;  S.  C,  54  Am.  Dec.  409;  McManus 


462  SUPREME  CX)URT  OF  INDIANA, 

The  State  v.  The  Portsmoath  Savings  Bank. 

V.  Carmickael,  3  Iowa,  1 ;  City  of  Terre  Haute  v.  Terre  Haute 
Water  Works  Cb.,  94  Ind.  305. 

To  grant  the  contention  of  appellee  would  be  to  hold  that 
y  a  grantee  from  the  State  of  a  forty-acre  tract  of  overflowed 

and  swamp  land,  bordering  upon  a  lake  four  miles  in  width, 
would  take  by  the  State's  deed,  not  only  the  forty  acres,  but 
in  addition  a  strip  of  land  as  wide  as  the  forty-acre  tract 
and  two  miles  long.  Without  entering  upon  a  review  of  the 
numerous  cases  upon  the  subject  of  riparian  rights,  we  are 
very  clear  that  the  deeds  or  patents  from  the  State  to  Dunn  and 
Condit  carried  to  them  no  more  of  the  swamp  and  overflowed 
lands  than  were  included  in  the  several  surveyed  subdivisions 
bounded  by  the  lake.  As  fully  supporting  our  conclusions 
in  this  case,  and  upon  the  general  subject  of  grants  of  lands 
bordering  upon  natural  lakes,  we  cite  the  following  author- 
ities: State  of  Ind,  v.  Milky  11  Fed.  R.  389;  Boorman  v. 
Sunnuchs,  42  Wis.  233 ;  State  v.  Gilmanton,  9  N.  H.  461 ;  Sea- 
man V.  Smith,  24  111.  521 ;  Fletcher  v.  Phelps,  28  Vt.  257; 
Manaur  v.  Blake,  62  Maine,  38 ;  Wheeler  v.  Spinola^  54  N.  Y. 
377 ;  Angell  Watercourses,  section  41 ;  Paine  v.  Woods,  108 
Mass.  160;  Diedrich  v.  Northwestern  U.  R.  W.  Co.,  42  Wis. 
248  (24  Am.  R.  399). 

Whether  or  not  this  court  would,  in  all  cases,  as  between 
private  parties,  apply  the  doctrine  of  the  above  authorities 
in  its  strictness  and  .to  its  full  extent,  is  a  question  we  need 
not  here  determine. 

We  are  cited  by  appellee's  counsel  to  the  cases  of  Ross  v. 
Faust,  54  Ind.  472  (23  Am.  R.  655),  Ridgway  v.  Ludlow,  58 
Ind.  248,  and  Edwards  v.  Ogle,  76  Ind.  302.  These  cases 
are  not  controlling  here.  Neither  of  them  involved  swamp 
lands  granted  by  the  State.  The  first  involved  the  rights  of 
riparian  proprietors  upon  an  unnavigable  river,  and  in  the 
ethers  their  rights  were  limited  by  the  subdivisions  in  which 
their  lands  were  situated.  We  decide  nothing  here  in  con- 
'  flict  with  those  cases,  nor  do  we,  by  anything  that  is  said  in 
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the  case  before  us,  intend  to  either  extend  or  limit  those 
cases. 

Appellee  by  counsel  contends,  in  the  third  place,  that  by 
reason  of  the  facts  set  up  in  the  answer  and  adduced  in  evi- 
dence, the  State  is  estopped  to  assert  title  to  the  laud  in  dis- 
pute, and,  in  the  fourth  place,  that  this  action  by  the  State  is 
barred  by  the  statute  of  limitation. 

In  order  to  apply  the  doctrine  of  estoppel,  we  must  as- 
sume (as  we  have  above  held)  that  the  title  is  in  the  State, 
and  must  inquire  whether  anything  has  been  done  by  (h  in 
behalf  of  the  State  that  ought,  in  law  or  equity,  to  estop  the 
State  to  assert  its  title.  The  material  facts  adduced  in  evi- 
dence, in  addition  to  those  already  set  out,  are  as  follows : 

On  the  25th  day  of  April,  1857,  Bright,  claiming  to  own 
the  bed  of  Beaver  lake  as  riparian  proprietor,  made  a  plat  of 
the  same,  dividing  it  into  forty-acre  tracts  and  numbering 
them  from  one  to  four  hundred  and  twenty-seven  inclusive, 
asserted  his  claim  thereon,  and  caused  it  to  be  recorded  in 
the  records  of  the  auditor  of  state,  and  of  the  county  re- 
corder of  Newton  county. 

On  the  19th  day  of  July,  1858,  the  officers  of  the  State 
authorized  Aquilla  Jones,  as  agent  for  the  State,  to  accept  a 
deed  from  Bright  for  the  consideration  of  a  debt  owing  to 
the  State  by  him  of  about  $6,000,  to  all  the  odd  numbered 
alternate  lots  marked  on  said  plat. 

On  the  31st  day  of  December,  1860,  Jones,  as  such  trustee 
and  agent,  made  a  deed  of  conveyance  for  said  lots  to  the 
State.  Each  of  the  several  deeds  above  were  properly  re- 
corded. 

From  and  after  the  making  of  the  deed  last  above,  Bright 
claimed  to  own  the  even  numbered  alternate  lots,  and  oflFered 
them  for  sale.  In  1865,  the  Legislature  of  the  State  author- 
ized the  sale  of  the  odd  numbered  alternate  lots.  Before  the 
year  1862,  the  State  had  sold  and  conveyed  all  the  odd  num- 
bered alternate  lots,  referring  in  the  patents  to  its  source  of 
title ;  and  Bright  had  sold  and  conveyed  by  warranty  deeds 
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all  the  other  alternate  lots,  as  designated  on  said  plat.  This 
statement  about  the  sale  of  the  lots  we  find  in  the  agreed 
statement  of  facts,  but  it  is  difficult  to  see  how  it  can  be 
true,  as  the  State  did  not  authorize  the  sale  until  by  the  act 
of  1865. 

On  and  after  the  year  1857,  the  alternate  lots  claimed  by 
Bright  were  each  year  regularly  entered  for  taxation,  and 
were  assessed  for  State,  county  and  township  taxes  each  year, 
and  the  taxes  have  been  paid.  On  one  occasion.  Bright 
brought  an  action  to  enjoin  the  collection  of  a  township  tax, 
but  no  question  was  made  as  to  whether  or  not  he  had  title 
to  the  lands.     Bright  v.  McCulloughj  27  Ind.  223. 

Since  1857,  the  lands  described  in  the  complaint,  being  a 
part  of  the  even  alternate  numbers  claimed  by  Bright,  have 
been  known,  described,  and  designated  in  conveyances  and 
for  taxation  by  the  numbers  stated  in  the  complaint  as  taken 
from  the  Bright  plat,  and  have  been  continuously  claimed 
and  in  the  possession  of,  as  far  as  the  said  land  could  be  pos- 
sessed and  used  by,  the  appellee  and  those  under  whom  it 
claims  title  of  record. 

The  lots  in  suit  were  sold  and  conveyed  by  Bright  to 
Lemuel  Milk,  and  by  him  to  Algy  Dean,  and  by  him  to  ap- 
pellee. In  the  deeds,  the  lands  were  described  by  reference 
to  the  Bright  plat  upon  the  records  of  Newton  county  and 
of  the  auditor  of  state.  All  of  the  deeds  were  duly  recorded 
in  Newton  county. 

The  several  lots  of  land  in  suit  form  a  part  of  the  orig- 
inal bed  of  Beaver  lake,  and  are  described  in  the  complaint 
as  in  the  Bright  plat.  By  this  action  the  State  seeks  to  recover 
from  appellee  fourteen  of  the  even  numbered  alternate  lots, 
amounting  in  all  to  five  hundred  and  sixty  acres. 

While  Bright  claimed  to  own  the  even  numbered  lots,  he 
extended  a  small  ditch,  about  one  and  one-half  miles  into 
the  lake.  Since  then,  it  has  been  continually  enlarged  by 
the  action  of  the  water.  In  1871  or  1872,  the  ditch  dug  by 
the  State  filled  up  with  sand  at  the  end  near  Kankakee  river. 
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This  was  remedied  by  persons  who  owned  land  near  the  river, 
although  Milk,  who  claimed  to  own  the  even  numbered  lots 
formerly  claimed  by  Bright,  seems  to  have  paid  a  small  part 
of  the  expense.  At  that  time,  he  claimed  an  interest  in  the 
bed  of  the  lake,  and  was  farming,  ditching,  fencing,  and 
grazing  cattle  upon  the  redeemed  portions. 

From  1864  until  1880,  Milk  had  been  extending  a  ditch 
as  the  water  receded,  until  he  had  constructed  it  to  the  deepest 
part  of  the  lake.  This  ditch,  like  the  others,  has  been  en- 
larged by  the  action  of  the  water.  At  one  time,  perhaps  in 
1882,  after  this  action  was  commenced.  Milk  did  some  work 
in  cleaning  the  State  ditch  through  the  sand  ridge.  He  also 
did  some  work  in  removing  obstructions  from  that  ditch. 
Mr.  Dean,  who  claimed  to  own  some  of  the  Bright  lots,  did 
some  farming  and  stock  raising  upon  the  lands  after  they 
were  reclaimed.  He  also  did  some  work  in  removing  ob- 
structions from  the  State  ditch. 

By  means  of  the  State  ditch,  and  the  other  ditches  ex- 
tended into  the  lake,  and  the  side  ditches  leading  into  them, 
the  greater  portion  of  the  water  has  been  taken  from  the 
lake,  there  remaining  a  strip  about  three  miles  long  and  three- 
fourths  of  a  mile  wide  which  is  covered  with  water  most  of 
the  time. 

It  is  first  contended  by  counsel  for  appellee,  that  the  State 
is  estopped  by  reason  of  the  act  of  1865.  As  we  have  8oen, 
after  Bright  had  platted  the  bed  of  the  lake,  Aquilla  Jones, 
in  behalf  of  the  State,  accepted  from  him  a  deed  for  each 
alternate  odd  numbered  lot  and  conveyed  them  to  the  State 
in  1860.  The  act  was  approved  on  the  12th  day  of  Decem- 
ber, 1865.  It  is  entitled,  "An  act  to  provide  for  the  sale  of 
certain  lands  belonging  to  the  State  of  Indiana,  in  the  coun- 
ties of  Jasper  and  Newton,  and  to  give  pre-emption  to  actual 
settlers  thereon."    The  first  section  of  this  act  is  as  follows : 

^^Be  it  enacted  by  the  General  Assembly  of  the  State  of  Trt" 
diana,  That  the  lands  belonging  to  the  State  of  Indiana,  in 
the  counties  of  Jasper  and  Newton,  acquired  by  conveyance 
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from  Michael  G.  Bright,  dated  November  19th,  1860,  and  of 
Aquilla  Jones,  December  31st,  1860,  shall  be  offered  for  sale 
at  public  auction,  by  the  auditor  and  treasurer  of  the  county 
in  which  said  land  may  be  situated,"  etc.  Acts  1865,  Spec* 
Sess.,  p.  192. 

The  State,  through  Jones,  had  accepted  a  conveyance  from 
Bright  for  the  alternate  odd  numbered  lots  as  designated 
upon  the  Bright  plat,  and  the  above  act  provided  for  their 
sale.  Now  why  should  this  act  estop  the  State,  as  against 
Bright  and  his  grantees,  to  afterwards  assert  title  to  the  al* 
ternate  even  numbered  lots  which  he  did  not  convey  to  the 
State  ?  The  lots  were  not  accepted  by  the  State  in  the  way 
of  compromise  of  conflicting  claims  as  to  the  bed  of  Beaver 
lake,  nor  was  the  above  act  passed  for  the  purpose  of  relin- 
quishing the  State's  title  to  the  lots  not  deeded  to  it  by 
Bright.  The  agreed  statement  of  facts  shows,  and  it  is  as- 
serted in  the  pleadings,  that  the  lots  were  accepted  by  way 
of  compromise  of  a  claim  of  the  State  against  Bright.  But 
whether  that  or  something  else  was  the  consideration,  can 
make  no  material  difference  here.  As  to  the  lots  deeded  to 
the  State,  it  may  well  be  said  that  the  State,  in  accepting  the 
deed,  recognized  a  claim  by  Bright,  the  relinquishment  of 
which  would  be  beneficial  to  the  State.  The  controversy 
here,  however,  is  not  about  the  lots  thus  deeded  to  the  State. 
The  above  act  operated  to  ratify  the  acts  of  Jones  in  accept- 
ing the  deed  from  Bright,  and  provided  for  the  sale  of  the 
lots.  It  makes  no  reference  at  all  to  the  lots  not  deeded.  At 
that  time.  Bright  had  no  title  at  all  to  any  portion  of  the  bed 
of  the  lake.  The  title  was  in  the  State.  Therefore,  to  hold 
that  the  above  act  estopped  the  State  to  afterwards  assert  its 
title  to  the  lots  not  deeded  by  Bright,  would  be  to  hold,  that, 
properly  interpreted,  it  is  equivalent  to  an  affirmative  declara- 
tion that  as  to  the  lots  not  thus  deeded,  the  title  w&s  in  Bright. 
In  other  words,  it  would  be  to  hold  that,  practically,  the  act 
invested  Bright  with  title  to  a  large  tract  of  the  State's 
swamp  lands,  to  which,  before  that  act,  he  had  no  title  at  all. 
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It  would  be  to  make  that  act  operate^  practically^  as  an  alien- 
ation of  a  large  tract  of  the  State's  swamp  land,  for  which  it 
would  and  could  receive  nothing,  and  the  value  of  which 
would  be  lost  to  tlie  drainage  and  school  funds.  Such,  clearly, 
was  not  the  purix)se  of  the  act.  Its  object,  as  stated  in  the 
title,  was  to  provide  for  the  sale  of  specific  lands  then  be- 
longing to  the  State.  Neither  the  title  nor  the  act  manifests 
any  purpose  to  settle  conflicting  claims  to  any  lands,  either 
affirmatively  or  negatively.  Nor  does  the  act,  as  we  think, 
amount  to  an  assertion  that  Bright  had  title  to  the  lands  con- 
veyed to  the  State.  The  words,  "lands  belonging  to  the 
State,  *  *  *  acquired  by  conveyance  from  Bright  *  *  *  and 
Jones,*'  were  used  more  to  identify  the  property.  If  not 
words  of  description  merely,  they  were  clearly  not  used  as 
words  of  representation  which  can  bind  the  State  as  to  other 
lands  than  those  mentioned  in  the  act.  In  the  construction 
of  such  acts,  nothing  should  be  inferred  against  the  State. 
Slidell  V.  Grandjean,  111  U.  S.  412  (437).  Indeed,  it  might 
well  be  questioned  whether,  as  against  Bright,  the  State 
would  be  estopped  to  show  that  the  title  to  the  lots  conveyed 
to  it  by  him,  was  in  it,  and  not  in  him.  See  Osterhout  v» 
Shoemaker,  3  Hill,  513;  Sparrow  v.  Kingman,  1  N.  Y.  242; 
Cusey^s  Lessee  v.  Inloes,  1  Gill,  430;  S.  C,  39  Am.  Dec.  668 ; 
Machlot  V.  Dubreuil,  9  Mo.  477;  S.  C,  43  Am.  Dec.  550. 

If,  as  against  its  grantees  of  the  lots  deeded  by  Bright,  the 
,  State  were  attempting  to  show  that  Bright  had  no  title,  we 
should  have  an  altogether  different  case,  and  one  to  which 
"^^  some  of  the  cases  cited  by  counsel  for  appellee  would  be  di- 
rectly applicable. 

As  we  have  said,  the  above  act  in  no  way  operated  as  a 
representation.  It  neither  asserted  nor  concealed  anything 
as  to  the  title  to  the  lots  not  deeded  by  Bright.  It  can  not 
be  known  by  a  mere  reading  of  the  act,  that  it  has  any  refer- 
ence to  any  land  in  the  bed  of  Beaver  lake.  The  conditions 
of  the  title  to  those  lots  might  have  been  and  was  as  well 
known  to  Bright  and  his  grantees,  as  to  the  State  authorities^ 
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including  the  Legislature.  Whatever  title  Dunn  and  Con- 
dit  and  Bright  had  was  of  record.  Bright's  plat,  if  notice 
of  anything  to  any  one,  was  notice  that  Bright's  only  claim 
to  the  bed  of  the  lake  was  as  riparian  proprietor,  through  the 
deed  or  deeds  from  the  State  for  the  border  lands.  Thev 
were  bound  to  know  the  law,  and  hence  bound  to  know  that 
the  deeds  for  the  border  lands  did  not  carry  the  bed  of  the 
lake.  They  were  bound  to  know  that  Beaver  lake  had  not 
been  surveyed  and  subdivided,  and  that  hence,  under  the  law 
of  1852,  for  the  sale  of  the  swamp  lands,  the  oflBcers  had  no 
authority  to  sell  the  bed  of  the  lake.  They  were  also  bound 
to  know  that  the  act  of  1865  made  no  provision  for  the  sale 
of  any  portion  of  the  bed  of  the  lake,  except  that  deeded  by 
Bright  to  the  State.  With  this  knowledge  of  the  condition 
of  the  title,  neither  Bright  nor  his  grantees  were,  or  are,  in 
a  condition  to  urge  an  estoppel  against  the  State  by  reason 
of  the  above  act.  Every  element  of  an  estoppel  is  lacking. 
Sims  V.  aty  of  Frankfort,  79  Ind.  446  (452-3) ;  Foster  v.  Al- 
berty  42  Ind.  40 1  Fletcher  v.  Holmes,  26  Ind.  458 ;  Piatt  v. 
Scott,  6  Blackf.  389 ;  Clem  v.  Newcastle,  etc.,  JR.  R.  Co.,  9 
Ind.  488 ;  Stoddard  v.  Johnson,  75  Ind.  20;  La^h  v.  Rendell, 
72  Ind.  475;  Bobbins  v.  3Iaffe€,  76  Ind.  381;  Brant  v. 
Virginia  Coal,  etc.,  Co.,  93  U.  S.  326. 

Did  the  assessment  of  taxes  upon  the  lands  in  dispute,  the 
collection  of  the  same,  and  appropriation  of  the  amount  col- 
lected to  public  uses,  estop  the  State  to  assert  its  title  to  the 
land?  Bright  and  his  grantees  were  claiming  to  own  the 
land,  and  the  taxes  were  assessed,  doubtless,  under  the  mis- 
taken notion  on  the  part  of  the  officers,  that  the  claim  was 
well  founded.  Those  oflBcers,  however,  were  ministerial  oflS- 
cers,  whose  powers  and  duties  were  defined  by  statute.  They 
had  no  power  to  bind  the  State,  except  when  acting  within 
the  scope  of  their  authority.  The  title  being  in  the  State, 
the  lands  were  not  taxable.  The  unauthorized  acts  of  the 
ministerial  oflScers  in  assessing  taxes  upon  it,  and  collecting 
the  amount  from  those  claiming  the  land,  will  not  estop  the 
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State  to  assert  its  title,  even  though  the  amount  so  collected 
by  the  ofiBcers  has  by  them  been  appropriated  to  public  uses. 
Beid  V.  StcUe,  ex  reL,  74  Ind.  252,  and  cases  there  cited ;  J/c- 
Caslin  v.  State,  ex  reL,  99  Ind.  428 ;  Union  School  Tp.  v.  First 
Natn  Bank,  102  Ind.  464;  StaU,  ex  reL,  v.  Jones,  95  Ind. 
175;  Pettis  v.  Johnson,  56  Ind.  139;  Mattox  v.  Hightshue, 
39  Ind.  95 ;  County  of  Buena  Vista  v.  Iowa  Falls,  etc.,  B.  B. 
Co.,  46  Iowa,  226;  Crane  v.  Beeder,  25  Mich.  303;  aty  of 
St.  Louis  V.  Goi^mn,  29  Mo.  593 ;  United  States  v.  Maxwell 
Land  Grant  Cb.,  21  Fed.  R.  19. 

It  is  not  improper  to  observe  here  that  the  amount  of  taxes 
paid  is  not  shown  by  the  evidence.  It  is  shown  by  the  evi- 
dence, as  we  have  seen,  that  appellee's  grantors,  during  a  num- 
ber of  years  prior  to  the  commencement  of  this  action,  ex- 
tended ditches  from  the  State  ditch  into  the  lake,  and,  on  one 
or  two  occasions,  did  some  work  in  cleaning  the  State  ditch ; 
and  that  they  also  built  some  fences  around  portions  of  the 
land,  constituting  the  original  bed  of  the  lake.  What  the 
extent  of  the  fencing  was  is  not  shown,  nor  is  it  shown  that 
any  fences  were  erected  upon  the  specific  lands  in  dispute, 
nor  is  it  shown  either  what  amount  was  expended  in  the 
way  of  ditching. 

As  we  have  before  said.  Bright  and  his  grantees  were  bound 
to  know  that  they  had  no  title  to  the  bed  of  the  lake.  The 
State  has  done  nothing  that  will  justify  a  claim  upon  their 
part,  that  they  have  been  deceived  or  misled.  Whatever 
they  expended  upon  the  bed  of  the  lake,  therefore,  they  must 
be  held  to  have  done  it  with  the  knowledge  that  the  title  to 
the  land  was  in  the  State.  They  could  not,  by  thus  improv- 
ing the  Staters  lands,  acquire  title  to  them  by  estoppel. 

In  the  case  of  Casey^s  Lessee  v.  Inloes,  supra,  it  was  held 
that  the  estoppel  of  one  standing  by  and  permitting  improve- 
ments to  be  made  on  his  lands  by  another,  without  disclosing 
his  title,  from  afterwards  setting  up  such  title,  does  not  apply 
to  cases  where  the  title  is  equally  well  known  to  both  parties, 
or  equally  open  to  the  notice  of  both  parties.     See,  also,  St. 
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Louis  tkidting^  etc.,  Co.  v.  Ghreen,  4  McCraiy,  232 ;  Oourdy 
of  Buena  Vista  v.  Iowa  Falls,  etc.,  R.  R.  Co.,  supra. 

In  the  case  of  Bryan  v.  Uland,  101  Ind.  477  (481),  ia 
speaking  of  improvements  made  upon  another's  land,  it  was 
said  :  "  It  is  only  bona  fide  occupants  of  lands  who  have  the 
right  to  claim  the  benefit  of  improvements  made  while  in 
possession  under  color  of  title.  Both  the  appellant  and  his 
grantor  had  knowledge  of  the  appellees'  rights,  and  are,  there- 
fore, not  witliin  the  rule.  Woodhvll  v.  Rosenthal,  61  N.  Y, 
382."  Especially  should  this  doctrine  be  applied,  where  it  is 
sought  to  estop  the  State,  by  improvements  made  upon  its 
swamp  lands.  In  such  a  case,  the  rule  will  be  strictly  and 
rigorously  applied.  Gray  v.  Bartlett,  20  Pick.  186;  S.  C, 
32  Am.  Dec.  208;  Sparks  v.  Pierce,  115  U.  S.  408;  Deffe- 
backv.  Hawke,  115  U.  S.  392;  Union  School  Tp.  v.  First 
NaVl  Bank,  supra. 

There  is  nothing  in  the  evidence  to  show  that  the  State 
had  notice  that  any  improvements  were  being  made  upon  the 
bed  of  the  lake  by  appellee's  grantors.  It  is  not  shown  that 
any  officer  or  agent  of  the  State,  who  had  any  duty  to  per- 
form in  relation  to  the  swamp  and  overflowed  lauds,  nor  that 
any  other  agent  or  officer  of  the  State,  had  any  such  notice. 

We  come  now  to  the  question  of  the  statute  of  limitations, 
relied  upon  by  appellee.  So  far  as  material  here,  section 
211  of  the  code  of  1852,  2  R.  S.  1876,  p.  122,  was  as  fol- 
lows: "  The  following  actions  shall  be  commenced  within  the 
periods  herein  prescribed  after  the  cause  of  action  has  accrued, 
and  not  afterwards ;  *  *  *  Yot  the  recovery  of  the  pos- 
session of  real  estate — within  twenty  years."  Section  224  of 
that  code,  2  R.  S.  1876,  p.  129,  was  as  follows :  "  Limitations 
of  actions  shall  bar  the  State  of  Indiana  and  the  United 
States  as  other  persons." 

The  agreed  statement  of  facts  is,  that  since  Bright  had  this 
plat  recorded  in  1857,  the  lands  described  in  the  complaint 
have  been  continuously  claimed  by  appellee  and  those  under 
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whom  it  claims  title  of  record,  and  in  their  possession,  as  far 
as  said  lands  could  be  possessed  and  used  by  them. 

Whether  or  not  any  of  the  land  in  controversy  is  now  un- 
der water,  is  not  shown  by  the  evidence.  It  is  shown,  how- 
ever, that  until  within  the  last  four  years  the  greater  part  of 
the  bed  of  the  lake  has  been  under  water.  The  most  effectual 
ditching  in  the  bed  of  the  lake  was  done  by  Milk,  between 
the  years  1864  and  1880 

It  was  impossible  for  Bright  to  have  had  possession  of  the 
bed  of  the  lake,  unless  he  in  some  way  had  constructive 
possession,  because,  during  the  time  that  he  claimed  to  be  the 
owner,  it  was  almost  wholly  covered  with  water.  He  had 
no  grant  from  the  State,  nor  had  he  anything  else  that  gave 
him  color  of  title.  Whatever  possession  he  may  have  had, 
therefore,  was  limited  to  the  particular  land  over  which  he 
had  and  exercised  palpable  acts  of  ownership. 
^In  order  that  the  above  statute  of  limitations  should  run, 
it  was  not  necessary  that  there  should  have  been  possession 
under  color  of  title.  Vanduyn  v.  Hepner,  45  Ind.  589.  But 
possession  without  color  of  title  is  limited  to  the  particular 
land  over  which  the  claimant  exercises  palpable  acts  of 
ownership.  Bell  v.  Longworih,  6  Ind.  273.  In  this  case 
it  was  said :  "  When  a  party  is  in  possession  of  land,  claim- 
ing an  adverse  title,  the  question  must  always  arise,  to  what  ex- 
tent does  his  claim  reach,  what  lands  does  his  claim  of  title 
cover?  And  where  there  is  nothing  but  naked  posses- 
sion to  evidence  it,  his  title  must,  from  nc^cessity,  be  lim- 
ited to  the  lands  over  which  he  has  exercised  a  visible  au- 
thority, known  to  others,  as  owner;  to  those,  in  short,  from 
which  he  has  excluded  the  former  owner  and  others.  A  man 
can  not  go,  solitary  and  alone,  to  the  prairies  or  forests  of  the 
west,  set  himself  down  in  the  middle  thereof,  and  claim  that 
he  possesses  all,  to  an  undefined  extent,  not  then  actually 
possessed  by  some  one  else.  He  must  be  limited  to  that  por- 
tion over  which  he  exercises  palpable  and  continuous  acts  of 
ownership,  as  being  the  quantity  which  he  claims  as  his  own. 


462  SUPREME  COURT  OF  INDIANA, 


The  State  v.  The  Portsmouth  Savings  Bank. 


there  being  no  other  evidentee,  in  such  case,  to  enable  us  to 
determine  the  quantity.'^  See,  also,  HaU  v.  Poivel,  4  S.  &  R. 
(Pa.)  466 ;  S.  C,  8  Am.  Dec.  722 ;  Riley  v.  Jameson,  3  N. 
H.  23;  S.  C,  14  Am.  Dec.  325;  State,  ex  rel.,  v.  Porter,  86 
Ind.  404. 

There  is  no  evidence  that  Bright  ever,  at  any  time,  had,  or 
could  have  had,  actual  possession  of  any  portion  of  the  land 
in  controversy.  The  plat  of  the  bed  of  the  lake  made  by 
him  was  a  document  not  known  to  the  law,  and  hence  the 
record  of  it  was  notice  to  no  one.  But  the  making  and  re- 
cording of  the  plat,  and  the  claim  of  title  thereon  asserted, 
if  known  to  the  State,  were  in  no  way  the  equivalent  of  ac- 
tual possession  of  the  land,  such  as  would  require  the  State 
to  bring  an  action  for  its  possession  or  lose  its  rights  under 
the  statute  of  limitations. 

There  is  no  evidence  that  Bright's  grantors  exercised  any 
acts  of  ownership  over  any  portion  of  the  bed  of  Beaver 
lake  at  any  time  beyond  fifteen  years  prior  to  the  trial  of  the 
action  in  September,  1884.  Indeed,  it  is  not  shown  that 
they  became  the  owners  of  any  portion  of  the  land  in  dis- 
pute prior  to  1882.  Within  a  period  of  fifteen  years  prior 
to  the  trial,  the  bed  of  the  lake  was  almost  wholly  covered 
with  water.  This  action  was  commenced  in  January,  1880, 
and  hence,  if  Bright's  grantees  became  such  in  1882,  twenty 
years  had  not  elapsed  between  their  purchase  and  the  com- 
mencement of  the  action. 

We  have  thus  considered  the  case  as  made  by  the  evidence* 
It  shows  that  the  State  became  the  owner  of  the  bed  of  the 
lake  by  grant  from  the  United  States,  and  does  not  show  or 
tend  to  show,  as  we  think,  that  the  State  has  lost  its  right 
and  title  thereto  by  any  conveyance  or  grant,  nor  that  it  is 
estopped  to  now  assert  that  title,  nor  that  the  action  is  barred 
by  the  statute  of  limitations.  Appellant's  motion  for  a  new 
trial,  therefore,  should  have  been  sustained. 

The  plea  under  which  the  defenpe  was  made,  appellee  con- 
tends, is  a  cross  complaint  to  quiet  title.    Appellant  contends 


MAY  TERM,  1886.  463 

The  State  v.  The  Portsmouth  Savings  Bank. 

that  it  is  an  answer  only,  and  that  as  the  State  can  not  be 
sued,  a  cross  complaint  to  quiet  title  can  not  be  maintained. 
Although  the  State  can  not  be  sued,  yet,  when  it  goes  into 
the  courts  to  recover  property,  it  goes  as  any  other  suitor, 
and  must  accord  to  the  defendant  the  right  to  file  a  cross 
complaint  and  have  the  title  litigated,  settled,  and  quieted. 
State,  ex  reL,  v.  Board,  etc.,  101  Ind.  69  (74). 

From  the  view  we  are  constrained  to  take  of  the  case,  it 
is  not  very  material  whether  the  plea  be  treated  as  an  answer 
or  a  cross  complaint,  although  looking  to  all  of  its  averments 
and  the  prayer  for  aflBrmative  relief,  we  think  that  it  is,  in 
its  essential  features,  a  cross  complaint. 

It  is  averred  that  after  making  the  plat,  Bright  had  the 
actual  and  adverse  possession  of  the  bed  of  the  lake,  but  this 
general  averment  is  declared  to  rest  upon  the  facts  specifi- 
cally stated.  The  facts  so  stated  show  that  the  bed  of  the 
lake  was  covered  with  water;  that  the  possession  was  only 
such  as  he  could  have  by  and  through  his  grant  and  title  to 
the  border  lands,  and  that  it  was,  therefore,  not  actual  pos- 
session, but  what  appellee  regards  as  constructive  possession, 
by  reason  of  the  ownership  of  the  border  lands. 
•  We  have  already  seen  that  the  grant  of  the  border  lands  and 
the  possession  of  them  by  Bright  did  not  give  him  con- 
structive possession  of  the  bed  of  the  lake.  He  is,  therefore, 
not  shown  to  have  had  any  possession  of  the  bed  of  the  lake, 
such  as  would  put  the  statute  of  limitations  in  operation 
against  the  State. 

It  is  averred  that  Bright  sold  and  conveyed  away  the  lands 
in  controversy,  on  the  8th  day  of  November,  1869.  It  is 
thus  made  manifest  that  Bright's  grantees  could  not  have  had 
twenty  years'  possession  of  the  land  prior  to  the  beginning 
of  this  action,  on  the  17th  day  of  January,  1880.  It  is  not 
material,  therefore,  what  the  averments  as  to  their  possession 
may  be,  so  far  as  they  can  affect  the  question  of  the  statute 
of  limitations. 

Upon  the  question  of  estoppel,  it  is  sufficient  to  say  that 
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the  case  made  by  the  cross  complaint  is  not  materially  dif- 
ferent from  that  made  by  the  evidence.  Upon  what  has  al- 
ready been  said  upon  that  question,  and  upon  an  examination 
of  the  cross  complaint  as  a  whole,  we  are  constrained  to  hold 
that  the  demurrer  thereto  should  have  been  sustained.  It  is 
certain,  that  nothing  would  be  lost  by  a  remodelling  of  the 
cross  complaint. 

Judgment  reversed,  at  appellee's  costs,  with  instructions  to 
the  court  below  to  sustain  appellant's  motion  for  a  new  trial, 
and  to  sustain  its  demurrer  to  the  cross  complaint. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this  case. 

Filed  May  24, 1886. 


No.  12,131. 

Mitchell  v.  Colglazier  et  al. 

Husband  and  Wife. — IHncipal  and  Agent* — TrusL — Fravduleni  Conxetf' 
once, — Consideration, — Debtor  and  Creditor, — A  husband,  acting  for  his 
wife,  purchased  land  and  made  the  cash  payment  therefor  with  her 
money,  but  gave  his  own  notes  for  the  deferred  payments,  and,  without 
her  knowledge,  took  the  title  to  himself.  She,  supposing  the  title  to  be 
in  her  name,  furnished  the  money  to  pay  the  notes  as  they  became  due. 
Upon  discovering  that  the  title  was  in  her  husband,  she  demanded  and 
received  a  conveyance  to  herself. 

Held,  that  such  conveyance  is  not  fraudulent  as  against  creditors  of  the 
husband,  and  rests  upon  a  good  consideration. 

^AME. — Evidence,  —  Declarations.  —  Res  GesUz, — I>ecIarations  of  the  wife, 
upon  discovering  that  the  title  was  in  her  husband,  on  the  day  of  its 
conveyance  to  her,  that  her  money  paid  for  the  land,  and  demanding 
its  conveyance  to  her,  are  admissible  as  part  of  the  res  gesta  and  as 
tending  to  show  the  consideration  for  the  conveyance. 

.Special  Finding.— iSiVence  as  to  Material  Facts, — Presumpiion.— Where  the 
special  finding  is  silent  as  to  facts  which  a  party  is  required  to  affirma- 
tively establish,  it  will  be  presumed  on  appeal  that  the  evidence  failed 
to  establish  such  facts. 

From  the  Washington  Circuit  Court. 


J 
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8.  H.  Mitchell,  R.  B.  Mitchell,  8.  B.  Voyles,  H.  Morris  and 
J".  A.  Zaring,  for  appellant. 

A.  Elliott,  D.  M,  Alspaugh  and  /.  C  Lawler,  for  appellees. 

Mitchell,  J. — The  complaint  in  this  case  charges  that 
David  Colglazier,  with  the  intent  to  defraud  the  plaintiff,  a 
judgment  creditor,  and  without  consideration,  conveyed  cer- 
tain real  estate,  of  which  he  was  the  owner,  to  his  wife.  The 
suit  was  to  set  aside  this  conveyance. 

Louisa  Colglazier  answered  separately,  and  the  ruling  of 
the  court,  in  overruling  a  demurrer  to  her  ans.wer,  presents 
the  principal  question  for  decision. 

The  substance  of  her  answer  was,  that  in  1872  she  was 
the  wife  of  David  Colglazier,  and  was  possessed  of  certain 
moneys  and  choses  in  action  which  were  her  separate  prop- 
erty,' and  that  she  appointed  her  husband  to  purchase  for  her 
the  property  in  controversy.  It  is  averred  that,  while  so 
acting  for  her,  he  did  purchase  the  land  for  $2,100,  and  that 
he  made  the  entire  cash  payment  of  $100  with  her  money, 
and  gave  his  own  notes  for  the  deferred  payments.  He  also 
took  the  title  to  himself  without  her  knowledge  or  consent. 
As  the  notes  for  the  deferred  payments  came  due,  she,  sup- 
posing the  title  to  the  land  was  in  her  name,  furnished  the 
money  with  which  they  were  all  paid  off.  Upon  discovering 
that  the  title  was  in  her  husband,  she  demanded  that  the 
property  should  be  conveyed  to  her.  In  pursuance  of  her 
demand  and  before  the  plaintiff's  judgment  was  recovered, 
the  conveyance,  the  making  of  which  is  the  subject  of  the 
suit,  was  made. 

The  objections  which  are  made  to  this  answer  are,  that  it 
does  not  controvert  the  charge  of  fraud,  nor  deny  that  the 
deed  was  made  without  consideration.  This  view  does  not 
SQem  to  be  sustained.  Conceding  that  there  is  no  direct  de- 
nial of  the  imputed  fraud,  and  that  it  is  not  stated  in  terms, 
that  a  valuable  consideration  was  paid  for  the  conveyance. 
Vol.  106.— 30 
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the  eonclusion  nevertheless  follows  irresistibly,  that  the  deed 
was  neither  fraudulent  nor  without  consideration. 

The  husband  having  undertaken  as  the  agent  of  his  wife 
to  purchase  the  land  for  her,  she  having  confessedly  paid 
every  dollar  of  the  purchase-price,  under  the  belief  that  the  title 
was,  as  it  should  have  been,  taken  in  her  name,  the  imputation 
that  the  deed  subsequently  made  to  her  was  fraudulent  and 
without  consideration,  is  thereby  clearly  repelled.  One  who 
undertakes,  as  agent,  to  purchase  land  for  another,  can  not,  by 
taking  the  title  to  himself  in  violation  of  his  trust,  defeat  the 
rights  of  his  principal,  even  though  he  gives  his  own  notes 
for  the  deferred  payments.  Nor  does  it  alter  the  case  that 
the  agent  is  the  husband  of  the  principal. 

It  may  be  a  question,  where  an  agent  who  is  employed  by 
a  principal  to  purchase  particular  property,  pays  the  entire 
purchase-price  out  of  his  own  means,  whether  such  agent  can 
be  compelled  to  surrender  the  property  so  purchased  to  his 
principal  upon  being  repaid.  There  is,  however,  no  question 
but  that  the  purchase  enures  to  the  benefit  of  the  principal 
in  case  any  part  of  his  money  is  used  to  pay  the  purchase- 
price.  Hidden  v.  JordaUy  21  Cal.  92 ;  Bots/ord  v.  Burr,  2 
Johns.  Ch.  405;  Lees  v.  Nuiiall,  1  Russ.  &  M.  53;  Barildi 
V.  Pickersgill,  1  Eden,  515. 

Certainly,  in  this  case,  where  the  wife  paid  the  whole  pur- 
chase-price, the  mere  fact  that  the  husband  had  given  his 
notes  for  the  deferred  payments,  does  not  defeat  her  equita- 
ble title. 

This  presents  the  ordinary  case  of  a  wife  furnishing  the 
money  and  paying  for  property  which  the  husband,  without 
her  consent,  has  taken  to  himself.  In  such  a  case  he  holds 
it  in  trust  for  his  wife,  and  a  court  of  equity  will  protect  it 
for  her  against  his  creditors.  Goldsberry  v.  Gentry,  92  Ind. 
193;  Robertson  v.  Huffman,  92  Ind.  247;  Bishop  v.  Staie, 
ex  rel,  83  Ind.  67 ;  Lord  v.  Bishop,  101  Ind.  334 ;  Heberd 
V.  Wines,  105  Ind.  237. 
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We  recognize  the  principle  contended  for  by  appellant,  that 
the  trust  must  have  resulted  from  the  facts  as  they  existed  at 
the  time  the  husband  took  the  title.  Weaterfield  v.  Kimmer,. 
82  Ind.  365.  But  upon  the  facts  as  they  existed — the  cash 
payment  having  been  made  with  her  money — a  trust  re- 
sulted in  favor  of  Mrs.  Colglazier. 

Not  only  was  the  cash  payment  made  with  the  wife's  money, 
but  the  answer  very  clearly  embraces  the  idea  that  the  hus- 
band agreed  to  purchase  the  land  for  her  and  take  the  title 
in  her  name,  and  that  she  had  the  means  and  agreed  to  pay 
for  it.  She  subsequently  did  pay  for  it  as  the  notes  given  by 
her  husband  fell  due,  being  all  the  while  in  ignorance  that 
the  title  was  not  in  her.  The  money  which  she  furnished 
her  husband  was  not  to  pay  his  debt,  but,  as  she  believed,  to 
pay  for  her  land  and  which  in  equity  was  hers  in  fact.  The 
answer  was  clearly  sufficient. 

The  facts  specially  found  by  the  court  involve  the  ques- 
tions already  considered  and  need  not  be  further  noticed.  In 
respect  to  issues,  the  affirmative  of  which  it  was  necessary  for 
the  appellant  to  establish,  the  special  finding  is  silent.  Un- 
der the  rule  which  has  been  frequently  declared,  it  must  be 
presumed  that  the  evidence  failed  to  establish  such  facts. 

The  motion  for  a  new  trial  assigns,  among  other  grounds, 
that  the  court  erred  in  admitting  certain  evidence  over  the 
appellant's  objection.  The  testimony  thus  admitted  was  to 
the  effect  that,  on  the  day  Mrs.  Colglazier  learned  that  her 
husband  had  taken  the  title  to  the  land  in  dispute  in  his  own 
name,  she  declared  that  her  money  paid  for  it  and  that  she 
wanted  it  conveyed  to  her,  and  demanded  that  it  should  be 
done.  The  conveyance  was  made  on  the  same  day,  in  pur- 
suance of  her  demand. 

This  testimony  was  competent  as  tending  to  show  the  con- 
sideration upon  which  the  deed  was  made,  and  that  it  was 
made  in  pursuance  of  the  demand  of  Mrs.  Colglazier.  It 
was  part  of  the  res  geatce,  and  so  connected  with  the  execu- 
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tion  of  the  deed  as  to  make  it  competent  as  part  of  the  trans- 
action. Doe  V.  Reagan,  6  Blackf.  217;  Kenney  v.  PhiUipyy 
91  Ind.  511. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  24, 1886. 


No.  12,470. 

The  Western  Union  Telegbaph  Company  v.  Kinney. 

Telegraph  Company. — Statutory  Piencdty.—Farwarded  Menage,— It  is  only 
the  sender  of  a  message  who  is  entitled  to  recover  from  a  telegraph  com- 
pany the  penalty  provided  by  section  4176,  R.  S.  1881,  for  failing  to 
transmit.  One  who  directs  his  clerk  to  forward  to  him  while  absent 
from  home  an  expected  message  from  a  third  person,  is  not  a  sender 
within  the  meaning  of  such  section. 

Same. — GomplairU. — A  complaint  to  recover  a  statutory  penalty  must  aver 
facts  which  bring  the  case  within  the  letter  and  the  spirit  of  the  statute. 

From  the  Bartholomew  Circuit  Court. 

J,  E.  McDonald,  J.  if.  Butler,  A.  L,  ilasdn  and  H.  L. 
Gordon,  for  appellant. 
/.  C  Orr,  for  appellee. 

NiBLACK,  J. — This  was  a  suit  by  Emanuel  H.  Kinney 
against  the  Western  Union  Telegraph  Company,  to  recover  a 
penalty  of  one  hundred  dollars,  under  the  provisions  of  sec- 
tion 4176,  R.  S.  1881,  for  the  alleged  failure  of  the  company 
to  transmit  a  dispatch  as  it  was  required  by  law  to  do. 

The  complaint  charged  that  the  defendant  was,  at  the  time 
it  was  filed,  engaged  in  telegraphing  for  the  public,  and  had 
a  line  of  telegraphic  wires,  partly  within  the  State  of  Indiana, 
which  extended  from  the  city  of  Columbus,  in  said  State,  to 
Hillsdale,  in  the  State  of  Michigan ;  that  the  plaintiff,  on  the 
'21st  day  of  December,  1884,  intending  to  be  absent  on  busi- 
ness from  his  home  in  said  city  of  Columbus,  directed  and 
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instructed  his  clerk  and  agent,  engaged  and  employed  in  his 
office  in  said  city,  to  telegraph  to  him  at  Hillsdale,  in  said 
State  of  Michigan,  any  message  for  him  that  might  be  de- 
livered to  such  clerk  and  agent  at  Columbus  aforesaid  during 
the  following  day ;  that  during  the  said  last  named  day,  that 
is  to  say,  on  the  22d  day  of  December,  1884,  the  following 
telegraphic  message  was  delivered  at  the  plaintiff's  office,  at 
the  city  of  Columbus: 

"Albion,  Michigan,  Dec.  22d,  1884. 
"7b  E.  H.  Kinney  J  Columbus,  Indiana, 

"  Yes ;  if  not  number  one  must  stand  shrinkage.  Pay  first 
April.     Can  not  meet  you.  A.  J.  Baily  &  Son." 

That  upon  the  delivery  of  said  message  to  the  plaintiff  at  his 
office  in  Columbus,  he,  by  his  clerk  and  agent  aforesaid  at 
that  place,  took  and  delivered  to  the  defendant,  during  the 
usual  business  hours,  at  its  office  in  said  city  of  Columbus,  a 
message  as  follows,  which  it,  the  defendant,  received  and 
agreed  to  transmit  to  the  plaintiff's  temporary  residence,  at 
Hillsdale,  in  the  State  of  Michigan,  to  wit : 

'^Columbus,  Indiana,  Dec.  22d,  1884. 
"7b  E.  H.  Kinney,  Hillsdale,  Michigan, 

"  Yes ;  if  not  number  one  must  stand  shrinkage.  Pay  first 
April.     Can  not  meet  you.  A.  J.  Baily  &  Son." 

That  the  plaintiff  paid  to  thje  defendant  the  usual  and  re- 
quired charge,  to  wit,  the  sum  of  seventy-three  cents,  for  the 
transmission  of  said  last  named  message  to  his  address  at 
Hillsdale,  Michigan,  aforesaid,  but  that  the  defendant  wholly 
failed  and  neglected  to  transmit  said  message  as  the  plaintiff 
had  addressed  the  same,  and  wholly  failed  and  neglected  to 
transmit  said  message  to  said  Hillsdale,  in  the  State  of  Michi- 
gan, on  said  22d  day  of  Di*cember,  1884,  or  at  any  time  there- 
after. 

A  demurrer  to  the  complaint  being  first  overruled,  the  jury, 
under  the  direction  of  the  circuit  court,  returned  a  special 
verdict,  upon  which  a  judgment  was  rendered  against  the  de- 
fendant for  the  penal  sum  of  one  hundred  dollars. 
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Error  is  first  assigned  upon  the  overruling  of  the  demurrer 
to  the  complaint.  The  most  important  objection  urged  against 
the  sufficiency  of  the  complaint  is^  that  it  is  only  the  sender 
of  a  telegraphic  message  who  can  recover  the  penalty  pre- 
scribed by  section  4176^  R.  S.  1881^  herein  above  referred  to, 
imd  that,  upon  the  facts  charged,  the  plaintiff  was  in  no  sense 
the  sender  of  the  message  which  the  defendant  failed  and 
Ineglected  to  transmit  to  him  at  Hillsdale. 

It  was  held  by  this  court  in  the  carefully  and  very  elabo- 
•  rately  considered  case  of  Western  Union  TeL  Co.  v.  Pendleton, 
«5  Ind.  12  (48  Am..R.  692),  that  it  is  only  the  sender  of  a 
message  who  can  recover  the  penalty  provided  by  the  sec- 
tion of  the  statute  upon  which  this  action  is  based,  and  the  doc- 
trine of  that  case  was,  as  we  believe,  rightly  reaffirmed  in  the 
]  subsequent  case  of  Western  Union  Td.  Co,  v.  Beed,  96  Ind.  195. 
f  In  regard,  therefore,  to  the  parties  to  an  action  like  this,  the 
I  construction  given  as  above  to  the  section  in  question  may  now 
!  be  accepted  as  an  authorized  and  well  established  construction, 
resting  upon  competent  authority.     With  this  construction 
in  view,  we  know  of  no  principle  upon  which  it  can  be  said 
that  the  plaintiff  was  the  sender  of  the  message  which  his 
clerk  and  agent  directed  should  be  forwarded  to  him  from 
*  Columbus  to  Hillsdale. 

The  message  was  substantially  the  same  message  which  A. 
J.  Baily  &  Son  had  sent  to  the  plaintiff  in  the  first  instance, 
with  only  the  address  as  to  the  place  of  destination  changed 
by  his  authority  and  direction.  It  continued,  as  it  was  from 
the  first,  to  be  a  message  from  Baily  &  Son  to  the  plaintiff, 
and  the  relations  of  Baily  &  Son  to  the  message  as  the  per- 
sons who  sent  it,  and  who  were  alone  responsible  for  its  con- 
tents, were  not  changed  by  the  new  address  which  was  at- 
tached to  it.  The  plaintiff  was  the  receiver  of  the  message 
at  Columbus,  and,  in  legal  contemplation,  would  have  been 
its  receiver  and  its  receiver  only  if  it  had  reached  him  at 
Hillsdale.  The  transaction  described  in  the  complaint,  when 
briefly  summarized,  means  that  a  message  sent  to  the  plain- 
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tiff  to  Columbus  was  by  his  authority  ordered  to  be  for- 
-warded  to  him  at  Hillsdale^  which  was  not  done  by  reason  of 
some  failure  or  neglect  on  the  part  of  the  defendant.  This 
ordering  a  message  to  be  forwarded  was  in  no  respect  the 
sending  of  a  message  by  the  plaintiff  within  the  meaning  of 
the  statute^  and  the  averment  of  the  complaint  that  it  was 
such  a  sending  was  a  mere  conclusion  of  law^  inconsistent 
with  the  facts  relied  upon  for  its  support. 

A  complaint  to  recover  a  statutory  penalty  must  aver  facts 
which  bring  the  case  presented  by  it  within  both  the  letter 
and  the  spirit  of  the  statute.  Weateim  Union  Tel.  Co,  v.  Ax- 
tell,  69  Ind.  199. 

Whether  the  defendant  may  not  have  incurred  a  liability 
to  the  plaintiff  under  section  4177,  R.  S.  1881,  is  a  question 
not  now  before  us,  and  which  consequently  has  not  been  con- 
sidered at  the  present  hearing.  That  might  depend  upon  ad- 
ditional fects  not  contained  in  the  complaint  now  under  con- 
sideration.     Western  Union  Tel.  Co.  v.  Trissal,  98  Ind.  566. 

Other  objections  are  urged  to  the  suflBciency  of  the  com- 
plaint, as  well  as  to* several  points  in  the  proceedings  at  the 
trial,  but  as  the  judgment  will,  in  any  event,  have  to  be  re- 
versed for  want  of  a  suiScient  complaint,  we  need  not  further 
extend  this  opinion. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

FUed  May  24, 1886. 
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Frazer,  Trustee,  v.  The  State,  for  Use  op  Inger- 

MAN,  Drainage  Commissioner. 

Drainage. — Deseripiion  ofLand.'—Ablyrematicns, — A  description  of  land,  in 
a  drainage  assessment,  by  well  understood  abbreviations,  is  not  bad  for 
uncertainty. 
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Sake. — Prenimption  an  to  Lotnitionfif  Land.—Tn  the  absence  of  any  showing 
to  the  contrary,  it  will  be  presumed  that  the  lands  assessed  in  a  drain- 
age proceeding  are  situated  in  the  county  in  which  such  proceeding  is 
conducted. 

Same. — Complaint  to  CoUeel  Amessmenl. — PtiHies, — Right  lo  &u, — A  complaint 
by  a  drainage  commissioner  to  collect  an  assessment,  which  shows  thai 
the  construction  of  the  drain  was  referred  to  one  described  as  the  plain- 
tiff's predecessor  in  office,  but  not  showing  more  definitely  that  the  lat- 
ter's  term  has  expired,  and  that  the  plaintiff  was  appointed  and  qual- 
ified as  his  successor  and  directed  by  the  court  to  complete  the  work,  is 
bad  on  demurrer  as  not  showing  a  right  of  action  in  the  plaintiff. 

Same. — Demurrer. — A  demurrer  to  a  complaint  for  the  fifth  statutory  canse 
calls  in  question  both  the  sufficiency  of  the  facts  stated  and  the  right  o£ 
the  plaintiff  to  maintain  the  action.    ^ 

From  the  Hamilton  Circuit  Court. 

R.  Graham^  for  appellant. 

W.  Neal  and  J.  F,  Nealy  for  appellee. 

HowK,  C.  J. — The  first  error  of  which  complaint  18  here 
made,  on  behalf  of  the  appellant,  is  the  overruling  of  his 
demurrer  to  appellee's  complaint. 

The  suit  was  brought  on  April  17th,  1885,  to  collect  cer- 
tain assessments  made  in  certain  drainage  proceedings,  insti* 
tutcd  in  the  circuit  court  of  Hamilton  county,  on  January 
24th,  1884,  by  one  Levi  Huber,  on  certain  described  real 
estate  alleged  to  be  "  lands  of  the  defendant,"  and  to  foreclose 
an  alleged  lien  on  such  real  estate  and  sell  the- same,  or  so 
much  thereof  as  might  be  necessary  to  satisfy  the  appellee's 
demand.  The  real  estate  mentioned  in  appellee's  complaint 
was  assessed  for  benefits,  in  the  name  of  the  Franklin  Life 
Insurance  Company,  a  corporation  organized  under  the  laws 
of  this  State,  whereof  the  appellant  was  alleged  to  be  "the 
appointed,  qualified  and  acting  trustee."  With  such  com- 
plaint the  appellee  filed  a  copy  of  the  original  assessment 
made  by  the  three  commissioners  of  drainage,  to  whom  Levi 
Huber's  petition  for  the  drain  described  therein  \vas  referred 
by  the  court,  and  by  them  returned  into  court  as  a  partrof 
their  report. 


MAY  TERM,  1886.  47a 

■  • 

Frazer,  Trustee,  r.  The  State,  for  Use  of  Ingerman,  Drainage  Comm'r. 

Appellant  Frazer  demurred  to  appellee's  complaiDt^  upoa 
two  grounds,  namely : 

1.  That  such  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.     And, 

2.  That  there  was  a  defect  of  parties  plaintiffs,  as  shown  by 
such  complaint. 

Under  the  first  ground  of  demurrer  appellant's  counsel  first 
insists  that  the  description  of  the  real  estate,  assessed  in  the 
name  of  the  Franklin  Life  Insurance  Company,  as  found  in 
the  copy  of  the  assessment  of  benefits  and  damages,  which  is 
filed  with  and  made  part  of  the  complaint,  is  wholly  insuffi- 
cient. Counsel  says :  "  There  is  no  intelligent  description  of 
any  tract  of  land,  and  no  description  given  that  would  enable 
an  officer  or  any  other  person  to  locate  any  of  the  several  tracts 
of  lands.''  In  such  assessment,  the  tracts  of  land,  assessed 
in  the  name  of  such  insurance  company,  are  thus  described : 
"S.  W.  i  N.  W.  i  8.  8,  T.  19,  R.  5,  40  A.  and  S.  E.  i  N.  W. 
i  8.  8,  T.  19,  R.  5,  40  A."  In  Jordan  Ditching,  etc.,  Aas'n 
V.  Wagoner,  33  Ind.  50,  a  similar  objection  was  made  to  a 
similar  description  of  land  in  a  drainage  assessment,  and  of 
such  objection  the  court  there  said  :  "  It  is  sufficient  to  say 
that  the  description  would  be  good  in  a  deed  or  mortgage,  the 
abbreviations  being  as  well  understood  in  this  8tate  as  the 
words  for  which  they  stand."  Etchiaon,  etc.,  Ass'n  v.  Jar- 
relly  33  Ind.  131.     There  is  no  substance  in  this  objection. 

But  it  is  further  objected  that  the  description  of  the  lands, 
in  such  assessment,  is  fatally  defective  because  there  is  no  indi- 
cation, in  the  assessment,  in  what  county  or  8tate  such  lands 
are  located.  This  objection  is  not  well  taken.  The  assess- 
ment was  made  by  the  commissioners  of  drainage  of  Ham- 
ilton county,  under  an  order  of  the  circuit  court  of  such 
county,  and  it  was  reported  to  and  was  confirmed  by  such 
court.  The  presumption  is,  therefore,  that  the  lands  are  lo- 
cated in  Hamilton  county,  and  this  presumption  must  pre- 
vail and  be  indulged  until  the  contrary  is  shown. 

Under  the  second  ground  of  demurrer,  appellant's  counsel 
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claims,  as  we  understand  him;  that  there  is  a  defect  of  jiarties 
plaintiffs,  because  the  complaint  fails  to  show  t|}at  Ingerman, 
for  whose  use  the  suit  was  brought,  was  the  commissioner  of 
drainage  to  whom  the  court  referred  the  construction  of  the 
proposed  ditch  or  drain.  The  complaint  shows  that  the  con- 
struction of  such  ditch  or  drain  was  referred  by  the  court  to 
one  James  A.  McMuUen,  who  was  at  the  time  one  of  the 
drainage  commissioners  of  Hamilton  county.  In  the  com- 
plaint McMullen  is  once  described  as  "  the  predecessor  of  said 
Ingerman  in  said  office ;  ^^  but,  further  than  it  may  be  inferred 
from  this  description,  it  is  nowhere  averred  in  the  complaint 
that  McMullen  had  ever  ceased  to  be  drainage  commissioner, 
or  that  the  construction  of  the  ditch  or  drain  had  ever  been 
referred  to  Ingerman  by  the  proper  court.  Whether  this 
showing  in  the  complaint  was  or  was  not  sufficient  to  indi- 
cate a  defect  of  parties  plaintifis,  in  this,  that  McMullen  is 
thereby  shown  to  be  the  only  proper  plaintiff,  is  a  question 
we  need  not  decide.  It  is  certain,  we  think,  that  the  com- 
plaint wholly  fails  to  show  any  cause  or  right  of  action  in 
Ingerman,  or  any  authority  in  him  to  bring  or  maintain  this 
action  against  the  appellant.  For  this  reason  the  complaint 
was  clearly  insufficient,  and  it  was  error  to  overrule  appel- 
lant's demurrer  thereto,  upon  the  first  ground  assigned, 
namely,  the  insufficiency  of  the  facts  therein  stated. 

We  have  held,  and  correctly  so  we  think,  that  a  demurrer 
to  a  complaint  for  the  fifth  statutory  cause  of  demurrer  (sec- 
tion 339,  R.  S.  1881,)  calls  in  question  not  only  the  suffi- 
ciency of  the  facts  stated  in  such  complaint  to  constitute  a 
cause  of  action,  but  also  the  right  or  authority  of  the  par- 
ticular plaintiff  to  institute  or  maintain  a  suit  upon  such 
cause  of  action.  Pence  v.  Aughe^  101  Ind.  317;  WiUonw 
Galey,  103  Ind.  257  ;  Sinker  v.  Floyd,  104  Ind.  291 ;  Walkei^ 
V.  Heller,  104  Ind.  327. 

In  the  case  in  hand,  the  facts  alleged  in  the  complaint 
showed  a  statutory  right  of  action  in  McMullen,  with  a  doubt 
or  suspicion  cast  thereon  by  the  implication  or  inference  aris- 
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ing  from  the  recital,  not  the  averment,  of  the  fact  that  Mc- 
Mallen  was  "  the  predecessor  of  said  iDgei^au  in  said  office." 
To  have  stated  a  cause  of  action,  in  the  name  of  the  State  of 
Indiana,  for  the  use  of  Ingerman,  commissioner  of  drainage, 
and  to  have  shown  Ingerman's  right  and  authority  to  bring 
and  maintain  the  suit,  it  ought  to  have  been  alleged  in  the 
complaint,  in  addition  to  the  averments  already  contained 
therein,  under  the  provisions  of  sections  4276  and  4277,  R, 
S-  1881,  as  amended  by  sections  3  and  4  of  the  amendatory 
act  of  March  8th,  1883  (Acts  1883,  p.  173),  that,  before  the 
final  completion  of  such  ditch  or  drain,  McMullen's  term  of 
office  as  drainage  commissioner  had  expired,  that  Ingerman 
had  been  appointed  by  the  Hamilton  Circuit  Court,  and  had 
qualified  as  the  successor  of  McMuUen  in  such  office,  and  that 
such  circuit  court  had  thereupon  directed  Ingerm^i,  as  such 
drainage  commissioner,  to  complete  the  construction  of  the 
proposed  ditch.  For  the  want  of  any  such  allegations  of  fact 
as  these  in  the  complaint  in  this  cause,  we  are  of  opinion  that 
the  demurrer  thereto,  for  the  fifth  statutory  cause  of  demur- 
rer, ought  to  have  been  sustained. 

This  conclusion  renders  it  unnecessary  for  us  to  consider  or 
decide  now  any  question  arising  under  the  alleged  error  of 
the  court  in  overruling  appellant's  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the  com- 
plaint. 

FUed  May  24, 1886. 


^ 


No.  12,476. 

JOHKSON  ET  Ali.  V.  JoHNBON. 

WjLL.'-WitneiU8,-^Noi  Neeemtry  to  Attest  at  Seme  Time  or  in  Each  Other^s 
jFVetoMe. — Under  the  statutee  of  this  State  it  is  not  necessary  that  the 
anhecrihing  witnesses  to  a  will  shall  attest  it.  at  the  same  time  and  in 
presence  of  each  other. 

From  the  Vigo  Circuit  Court. 


476  SUPREME  COURT  OF  INDIANA, 


Johnson  et  al.  v.  Johnson. 


a  F.  MeNuU,  J.  G.  McNuU,  8.  C.  Davis  and  8.  B.  Dams, 
for  appellants. 

B.  E,  RhoadSj  W.  Maxiky  W.  Eggleston  and  E,  Reedy  for  ap- 
pellee. 

Elliott,  J. — The  will  of  Cornelius  Johnson,  which  is 
here  the  subject  of  controversy,  was  written  and  signed  by 
the  testator  in  August,  1858,  and  was  then  attested  by  one 
of  the  subscribing  witnesses,  Daniel  Budd,  but  it  was  not  at- 
tested by  the  other  subscribing  witness,  James  Ray,  until  the 
following  December,  when  he  signed  as  a  witness  at  the  tes- 
tator's request.  The  contention  of  the  appellant  is  that  the 
subscribing  witnesses  should  have  attested  the  will  at  the 
same  time,  and  this  presents  the  pivotal  question  in  the  case. 

It  was  the  common  law,  until  the  change  made  by  express 
statute  in  1837,  that  it  was  not  necessary  that  the  subscrib- 
ing witnesses  should  attest  the  will  at  the  same  time,  or  in 
each  other's  presence.  Jones  v.  Lake^  2  Atk.  176n;  B^Us  v. 
Smith,  1  Vesoy,  Jr.,  11 ;  White  v.  Trustees  of  British  Museum, 
6  Bing.  310;  Wright  v.  Wright^  7  Bing.  457;  Jauncey  v. 
Thome,  2  Barb.  Ch.  40. 

This  rule  was  changed  by  a  statute  enacted  in  1837,  which 
requires  that  the  will  shall  be  simultaneously  attested  by  the 
witnesses.  1  Jarman  Wills  (5th  Am.  ed.),  254.  Our  stat- 
ute does  not  in  express  terms  require  that  the  witnesses  shall 
subscribe  the  will  at  the  same  time,  but  is  similar  to  the 
English  statute  as  it  existed  prior  to  the  change  made  in 
1837,  and  the  well  settled  rule  that  a  statute  taken  from  an- 
other country  shall  be  deemed  to  carry  with  it  the  construc- 
tion placed  upon  it  by  the  courts  of  that  country,  would 
seem  to  make  it  clear  that  it  is ^ our  duty  to  adopt  the  con- 
struction given  the  statute  by  the  English  courts.  If  we 
yield  to  this  principle,  then  we  must  hold  that  it  is  not  nec- 
essary that  the  witnesses  should  simultaneously  subscribe 
their  names  to  the  attesting  clause  of  the  will.  This  view  is 
well  supported  by  authority.     Following  the  decision  in 


MAY  TERM,  1886.  477 

t  Johnson  et  aL  v,  Johnson. 

Hoysradt  v.  Kingman,  22  N.  Y.  372,  it  was  decided  in  Bany 
V.  Browny  2  Deni.  (N.  Y.)  309,  that  "It  is  an  unimportant 
circumstance  that  this  acknowledgment  and  publication  were 
made  to  the  witnesses  on  different  occasions,  and  when  thev 
were  apart  from  each  other."  In  speaking  of  a  statute  very 
similar  to  ours  it  was  said  by  the  Supreme  Court  of  Connect- 
icut, that  "  The  language  of  our  statute  existing  when  this 
will  was  made  is  explicit  and  entirely  free  from  ambiguity. 
It  only  requires  that  all  the  witnesses  shall  subscribe  their 
names  in  the  presence  of  the  testator.  It  would  give  to  it  a 
strained  and  unnatural  interpretation  to  extend  it  so  as  to 
require  them  all  to  sign  in  the  presence  of  each  other." 
Gaylor'a  Appeal,  43  Conn.  82.  A  similar  ruling  was  made  by 
the  Supreme  Court  of  Massachusetts,  in  Dewey  v.  Dewey,  1 
Met.  349,  and  in  Hogan  v.  Grroavenor,  10  Met.  54. 

The  statute  of  Wisconsin  is  essentially  the  same  as  ours, 
and  in  speaking  of  it  the  Supreme  Court  of  that  State  said : 
"  It  only  requires  that  the  will  shall  be  'attested  and  subscribed 
in  the  presence  of  the  testator  by  two  or  more  competent 
witnesses.*  R.  S.  650,  section  2282.  So  far  as  we  are  aware, 
the  cases  on  this  subject  arising  under  statutes  similar  to 
ours  (many  of  which  are  cited  in  the  brief  of  counsel  for 
the  appellant),  uniformly  hold  that  the  witnesses  need  not 
attest  and  subscribe  the  will  in  the  presence  of  each  other. 
To  hold  otherwise  would  be  to  interpolate  a  provision  in  the 
statute  which  the  Legislature  has  not  written  there,  and  which 
can  not  properly  be  implied  from  anything  which  is  written." 
Will  of  J.  B.  Smith,  52  Wis.  543  (38  Am.  R.  756). 

Without  commenting  further  upon  the  authorities,  we  refer 
to  some  of  them,  merely  remarking  that  they  will  be  found 
to  fully  sustain  the  rulings  made  in  the  cases  already  referred 
to  by  us.  Hoffman  v.  Hoffman,  26  Ala.  535 ;  Flinn  v.  Owen, 
58  111.  Ill;  Rogers  v.  Diamond,  13  Ark.  474;  Cravens  v. 
Faviconer,  28  Mo.  19 ;  2  Greenleaf  Ev.,  section  676 ;  1  Red- 
field  Wills,  219. 

The  appellant  relies  on  two  cases  in  our  own  reports,  Pat- 
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teraon  v.  Ranaomj  65  Ind.  402,  and  PoUa  v.  Felton,  70  Ind. 
166,  but  in  neither  of  these  cases  was  the  point  decided.  In 
the  first  of  these  cases,  there  was  some  discussion  of  the  ques- 
tion but  the  case  was  decided  upon  another  point,  the  court 
saving:  "  If  the  case  turned  upon  this  point,  we  should  feel 
under  the  necessity  of  examining  the  authorities  closely  be- 
fore deciding  that  such  attestation  would  be  a  compliance 
with  the  statute."  In  the  second  case  cited,  the  case  turned 
upon  an  entirely  different  proposition  of  law  from  the  one 
here  involved,  and,  of  course,  that  decision  is  not  of  con- 
trolling force  here. 

We  fully  agree  with  the  appellant^s  counsel,  that  a  will 
must  be  executed  in  conformity  to  the  statute.  Patterson  v. 
Ransom,  supra;  Herbert  v.  Berriery  81  Ind.  1,  see  p.  2; 
In  the  Matter  of  Probate  of  Will  of  Hewitt,  91  N.  Y.  261.  But 
while  we  agree  with  counsel  upon  this  proposition,  we  can  not 
concur  with  them  that  the  will  before  us  was  not  executed 
and  attested  as  the  statute  requires. 

Judgment  affirmed. 

Filed  May  24, 1886. 
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No.  12,662. 

Reubelt  V.  The  School  Town  of  Noblesville. 

Town. — School  Trustees. — Ckmtraet  with  Teacher  Prior  to  Election  of  New  Mem- 
ber of  Boardj  to  be  Afterwards  Performed. — A  contract  made  by  the  board 
of  school  trustees  of  an  incorporated  town  with  a  school  superintendent, 
prior  to  the  annual*  election,  in  June,  of  a  new  member  of  the  board 
and  the  reorganization  required  by  statute,  for  services  to  be  performed 
after  the  election  of  such  member,  is  valid  and  binding  on  the  school 
corporation. 

From  the  Hamilton  Circuit  Court. 
R,  R.  Stephenson  and  W,  R.  Fertig,  for  appellant. 
/.  iJ.  ChristiaUy  W.  8,  Christian^  T.  J,  Kane  and  T,  P. 
Davis,  for  appellee. 
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ZoLLARS;  J. — The  school  trustees  of  the  town  of  Nobles- 
ville,  in  session  on  the  4th  day  of  May,  1885,  passed  an  order 
which  was  entered  of  record,  employing  appellant  as  super- 
intendent and  teacher  of  the  Noblesville  schools  for  the  school 
year  commencing  on  the  14th  day  of  September,  1885,  for 
the  sum  of  $950  for  the  year* 

In  pursuance  of  that  action,  a  written  contract  was  drawn 
up  and  signed  by  the  parties.  In  June  following,  a  new  trus- 
tee was  elected  in  place  of  one  in  office  when  the  contract 
was  made,  and  whose  term  had  expired.  After  the  election 
of  the  new  member,  and  the  reorganization,  as  required  by 
the  statute,  the  board,  as  thus  reorganized,  repudiated  the  ac- 
tion of  the  board  in  May,  and  the  contract  with  appellant  in 
pursuance  thereof,  as  illegal  and  void,  passed  an  order  em- 
ploying another  superintendent,  and  gave  notice  to  appellant 
that  he  should  not  act  as  superintendent  and  teacher  in  the 
school,  and  henceforth  refused  to  recognize  him  as  such. 

This  action  by  appellant  is  to  recover  damages  resulting 
from  the  breach  of  his  contract  with  the  board. 

ThB  case  in  behalf  of  appellee  is  rested  upon  the  following 
section,  R.  S.  1881 : 

"  4439.  School  trustees  in  cities  and  towns.  5.  The  com- 
mon council  of  each  city  and  the  board  of  trustees  of  each 
incorporated  town  of  this  State  shall,  at  their  first  regular 
meeting  in  the  month  of  June,  elect  three  school  trustees 
(who  shall  hold  their  office  one,  two,  and  three  years  respec- 
tively, as  said  trustees  shall  determine  by  lot  at  the  time  of 
their  organization),  and,  annually  thereafter,  shall  elect  one 
school  trustee,  who  shall  hold  his  office  for  three  years.  Said 
trustees  shall  constitute  the  school  board  of  the  city  or  town ; 
and,  before  entering  upon  the  duties  of  their  office,  shall  take 
an  oath  faithfully  to  discharge  the  duties  of  the  same.  They 
shall  meet  within  five  days  after  their  election,  and  organize 
by  electing  one  of  their  number  as  president,  one  as  secretary, 
and  one  as  treasurer.  The  treasurer,  before  entering  upon 
the  duties  of  his  office,  shall  execute  a  bond,  to  the  accept- 
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ance  of  the  county  auditor,  conditioned  as  in  ordinary  offi- 
cial bonds,  with  at  least  two  sufficient  freehold  sureties,  who 
shall  not  be  members  of  said  board,  in  a  sum  not  less  than 
double  the  amount  of  money  which  may  come  into  his  hands, 
within  any  one  year,  by  virtue  of  his  office.  The  president 
and  secretary  shall  each  give  bond,  with  like  sureties,  to  be 
approved  by  the  county  auditor,  in  any  sum  not  less  than 
one-third  of  the  treasurer's  bond.  All  vacancies  that  may 
occur  in  said  board  of  school  trustees  shall  be  filled  by  the 
common  council  of  the  city  or  board  of  trustees  of  the  town ; 
but  such  election  to  fill  a  vacancy  shall  only  be  for  the  un- 
expired term.  The  board  of  school  trustees  shall,  each  year, 
within  five  days  after  the  annual  election  of  a  member,  re- 
organize their  board  and  execute  their  respective  bonds  for 
the  ensuing  year.  Said  trustees  shall  receiver  for  their  ser- 
vices such  compensation  as  the  common  council  of  the  city 
or  the  board  of  trustees  of  the  town  may  deem  just;  which 
<^ompensation  shall  be  paid  from  the  special  school  revenue 
of  the  city  or  town.'* 

It  is  contended  in  behalf  of  appellee,  that  consKlerations 
of  public  policy,  and  a  proper  construction  of  the  above  stat- 
ute, require  a  holding  that  the  contract  was  and  is  invalid, 
for  the  reason  that  the  board  of  school  trustees,  as  then  con- 
stituted, had  no  authority  to  employ  a  superintendent,  and 
thereby  bind  the  school  corporation,  and  forestall  the  hoard 
as  constituted  after  the  election  of  the  new  member. 

This  contention  is  based  upon  that  part  of  the  above  sec- 
tion of  the  statute  which  requires  that  "The  board  of  trus- 
tees shall,  each  year,  within  five  days  after  the  annual  election 
of  a  member,  reorganize  their  board  and  execute  their  re- 
spective bonds  for  the  ensuing  year." 

The  reorganization  of  the  board,  as  required  by  the  above 
statute,  is  not,  in  legal  contemplation,  the  creation  of  a  new 
board,  as  distinguished  from  an  old  board.  The  board  of 
school  trustees  is  a  continuing  body,  just  as  a  common  council 
of  a  city  is  a  continuing  body.     The  members  change  with 
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the  expiration  of  terms  and  the  election  of  new  members ; 
but,  together,  the  members  constitute  the  board  of  school  trus- 
tees which  represents  the  school  corporation.  The  chief  pur- 
pose of  electing  one  of  the  members  each  year  was  to  make 
the  body  a  continuing  body.  Three  members  constitute  the 
board.  There  arc  three  ofiBces  within  the  body  to  be  filled, 
one  by  each  member.  When  a  member  goes  out,  there  is  a 
vacancy,  and  when  a  new  member  comes  in,  of  necessity 
there  must  be  a  new  election. 

The  statute  provides,  in  effect,  that  the  terms  of  each  of- 
fice within  the  board  shall  be  but  one  year;  and  hence,  when 
a  new  member  comes  in,  the  election  is  to  fill  all  three  of  the 
offices.  Each  member  so  elected  must  give  a  bond.  This 
election  is  called  the  reorganization,  but  manifestly  the  legal 
entity  of  the  board  is  not  thereby  changed. 

The  question,  therefore,  is  not  as  to  the  authority  of  one 
board  to  bind  the  corporation  by  a  contract  to  be  performed 
after  that  board  shall  have  ceased  to  exist,  and  another  shall 
have  been  organized,  but  whether  the  board  of  school  trus- 
tees can  bind  the  school  corporation  by  contracts  which  are 
not  to  be  performed  until  after  the  time  when  a  new  member 
of  the  board  is  to  be  elected.  That  such  contracts  of  the 
school  board  bind  the  corporation  generally,  there  can  be  no 
question.  If  this  were  not  so,  contracts  for  school  furniture 
and  school  houses  would  come  to  an  end  with  the  expiration 
of  the  term  of  one  of  the  trustees. 

The  authority  of  the  board  of  school  trustees  to  employ 
teachers,  and  a  superintendent  of  the  schools  in  the  town  or 
city,  is  given  in  general  terms,  just  as  the  authority  to  make 
Other  contracts  is  given. 

"  The  trustees  shall  take  charge  of  the  educational  affairs 
of  their  respective  townships,  towns,  and  cities.  They  shall 
employ  teachers,"  etc.     Section  4444,  R.  S.  1881. 

"  The  school  trustees  of  incorporated  towns  and  cities  shall 
have  power  to  employ  a  superintendent  for  their  schools,  *  * 
Vol.  106.— 31 
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and  to  prescribe  his  duties,  and  to  direct  in  the  discharge  of 
the  same."     Section  4445,  R.  S.  1881. 

There  is  nothing  in  this  grant  of  power  to  employ  teachers 
and  a  superintendent,  which  in  any  way  limits  the  authority 
of  the  board  of  trustees  to  contracts  that  are  to  be  performed 
during  the  existence  of  any  particular  organization  of  that 
body.  The  simple  fact  that  reorganizations  are  provided  for^ 
we  think,  clearly  does  not  impose  a  limit  upon  the  general 
grant.  We  are  constrained,  therefore,  to  hold  that  the  con- 
tract in  suit  is  valid  and  binding  upon  the  corporation.  This 
conclusion  is  fully  supported  by  the  case  of  Wait  v.  Ray,  67 
N.  Y.  36. 

It  may  be  that  instances  will  occur  when  the  authority  to 
employ  teachers  and  superintendents  in  advance  of  the  in- 
coming of  a  new  member  of  the  board  may  be  abused,  but 
the  possibility  is  not  very  great,  as  but  one  member  goes 
out  at  a  time.  But  the  fact  that  the  authority  may  be  abused, 
is  not  a  sufficient  reason  for  holding  that  it  docs  not  exist. 
On  the  other  hand,  desirable  teachers  and  superintendents 
mighlf  be  lost  to  the  schools,  if  the  board  were  not  authorized 
to  employ  them  until  after  the  election  in  June. 

Some  Illinois  cases  are  cited  in  support  of  appellee's  con- 
tention. It  was  held  in  those  cases,  that  the  school  directors 
could  not,  in  advance  of  the  election  of  a  new  member,  em- 
ploy tgachers  to  teach  the  schools  subsequent  to  such  election. 
Those  cases,  however,  rest  upon  the  statute  of  that  State, 
which  is  materially  different  from  ours.  There,  the  begin- 
ning of  the  school  year  seems  to  have  been  fixed  by  statute. 
The  directors  were  elected  by  the  people  at  a  stated  time. 
They  reported  to  the  people  at  the  annual  election,  and  at 
that  election,  the  people  determined  what  branches  should  be 
taught  in  the  schools  for  the  ensuing  year.  Upon  a  consid- 
eration of  the  whole  statute,  and  in  view  of  the  fact  that  the 
directors  could  not  intelligently  employ  a  teacher  until  it 
should  be  known  what  branches  the  people,  at  the  election, 
might  determine  to  have  taught  during  the  school  year  com- 
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menciDg  with  the  election,  it  was  held  that  the  teachers  for 
that  year  should  be,  and  could  only  be,  employed  by  the 
directors  after  the  addition  of  the  new  members.  Stevenson 
V.  School  Directors,  etc.,  87  111.  255. 

The  judgment  is  reversed  at  the  cost  of  appellee,  and  the 
cause  is  remanded  with  instructions  to  the  court  below  to 
overrule  the  demurrer  to  the  complaint. 

Filed  May  24, 1886. 
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CoVTRACl*^  Speeifie  Performance, —  Agreement  to  Convey  in  CoMideration  of 
Support. — The  specific  performance  of  an  agreement  to  convej  land,  in 
consideration  of  care  and  support  to  be  furnished  the  owner  during  his 
life,  will  not  be  decreed. 

Convey ANCE.— r/nrfu*  Infiuence.— Burden  of  Proof — Contract, — A  convey- 
ance, obtained  bv  entreaty,  importunity  and  persuasion  from  one  who  is 
aged  and  infirm,  mentally  and  physically  prostrated,  and  in  a  state  of 
dependence  upon  the  grantee,  who  has  no  claim  on  him  except  his  agree- 
ment to  convey  in  consideration  of  support  during  life,  will  not  be  up- 
held. The  burden  is  on  .the  grantee  to  show  that  it  was  made  freely  and 
voluntarily.  »i 

Trial. —Cflwes  of  Equitable  Jurisdiction, — Submission  to  Jury. — Harmless  Er- 
ror.— Where,  in  a  case  of  equitable  jurisdiction,  the  issues  are  submitted 
to  the  court,  but  a  jury  is  called  to  inform  the  court  as  to  the  facts 
merely,  and  they  return  a  general  verdict  which  the  court,  without  ob* 
jection,  treats  a&  advisory  and  makes  its  own  finding,  there  is  no  avail- 
able error. 

Practice. — Motion  for  New  Tnal  Before  Finding, — A  motion  for  a  new  trial, 
made  before  the  court  makes  its  finding,  presents  no  question. 

From  the  Fountain  Circuit  Court. 

/.  McCabe,  E.  F.  McCabe  and  C  M,  McCabe,  for  appel- 
lants. 

T.  jP.  Davidson  and  TF.  B.  Durborrow,  for  appellee. 
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Mitchell,  J. — This  suit  involved  the  right  to  eighty  acres 
of  land  in  Warren  county.  The  complaint  was  in  three  par- 
agraphs. The  material  facts  found  in  the  first  paragraph  are, 
that,  in  April,  1882,  Henry  J.  Beavers,  being  seized  of  the 
land  in  dispute,  conveyed  it  by  deed,  for  a  valuable  consid- 
eration, to  Mary  J.  Ikerd.  It  charges  that  afterwards  Beavers 
obtained  possession  of  the  deed  which  had  been  previously 
delivered  to  Mrs.  Ikerd,  and  without  her  consent  he  destroyed 
it,  and  refused  to  execute  another  in  its  stead,  but  unjustly 
asserted  that  he  was  the  owner  of  the  land.  The  prayer  is 
that  the  plaintiffs^  title  be  quieted. 

The  second  paragraph  is  to  all  intents  and  purposes  tlu- 
same  in  legal  effect  as  the  first. 

A  demurrer  was  sustained  to  the  third  paragraph,  and  this 
ruling  presents  one  of  the  chief  grounds  of  contention  here. 
The  material  facts  in  this  paragraph  are  presented  in  the  fol- 
lowing summary:  In  December,  1881,  Ikerd  and  wife  owned 
and  resided  upon  a  farm  in  Lawrence  county.  The  defendant, 
an  uncle  of  Mrs.  Ikerd,  proposed  to  them  that  if  they  would 
sell  their  farm,  move  onto  the  eighty-acre  tract  now  in  dis- 
pute belonging  to  him,  and  upon  which  he  resided  in  Warren 
county,  and  take  care  of,  and  support  him  thereon  during  his 
lifetime,  he  would,  within  a  reasonable  time,  convey  it  to 
Mrs.  Ikerd.  The  plaintiffs  accepted,  the  proposition  thus 
made,  sold  their  farm,  took  possession  of  the  defendant's,  and 
entered  upon  the  performance  of  their  contract.  They  fully 
kept  and  performed  their  part  of  the  agreement,  for  the  period 
of  one  year,  when  the  defendant  repudiated  the  contraet, 
abandoned  the  house,  and  refused  to  permit  its  further  per- 
formance. 

Plaintiffs,  it  is  averred,  still  continue  in  possession,  and 
have  invited  the  defendant  lo  return,  and  are  ready  and  will- 
ing to  carry  out  their  part  of  the  contract,  which  the  de- 
fendant wholly  repudiates. 

They  ask  that  the  court  compel  the  defendant  to  execute 
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a  deed  according  to  the  agreement,  and  they  offer  to  permit 
the  land  to  be  charged  with  his  support. 

The  inquiry  is,  do  the  facts  thus  presented  make  a  case  for 
specific  performance?  It  is  essential  to  the  jurisdiction  of  a 
court  of  equity,  to  enforce  the  performance  of  a  contract, 
that  certain  qualities  should  be  found  inherent  in  the  contract 
itself.  Besides  being  complete  and  definite,  it  must  belong  to 
a  class  capable  of  being  specifically  enforced,  and  be  of  a 
nature  that  the  court  can  decree  its  complete  performance 
against  both  parties  without  adding  to  its  terms.  The  con- 
tract must  be  fair,  just  and  equal  in  its  provisions,  and  the 
circumstances  must  be  such  at  the  time  the  court  is  called 
upon  to  act,  that  to  enforce  it  would  not  operate  to  the  oppres- 
sion of  the  person  against  whom  its  enforcement  is  asked. 
Moreover,  it  must  appear  that  the  plaintiff  has  no  adequate 
remedy  at  law,  and  that  to  refuse  to  perform  the  contract 
would  be  a  fraud  upon  him. 

With  respect  to  its  essential  elements,  the  qualities  of  com- 
pleteness, certainty  and  fairness,  the  contract  set  out  in  the^ 
complaint  does  not  present  the  requisites  warranting  a  decree, 
for  specific  performance.  Courts  can  only  proceed  in  cases, 
like  this  when  the  parties  have  themselves  agreed  upon  all  the 
material  and  necessary  details  of  their  bargain.  If  any  or 
these  are  omitted,  or  left  obscure  and  undefined,  so  as  to  leave 
the  intention  of  the  parties  uncertain  respecting  the  substan- 
tial terms  of  the  contract,  the  case  is  not  one  for  specific  per- 
formance. 

Turning  to  the  contract  as  the  plaintiffs  allege  it,  we  find 
the  extent  of  the  agreement  in  respect  to  its  most  essential 
feature  was,  that  the  plaintiffs  should  ^^  take  care  of  and  sup- 
port the  defendant  during  his  life  on  said  farm.^'  Whether 
the  defendant  was  to  choose  or  direct  the  manner  in  which  he 
was  to  be  supported,  whether  he  was  to  be  taken  into  the 
plaintiffs*  family,  and  furnished  with  apartments  there,  or 
should  be  boarded  and  lodged  by  himself,  with  many  other 
details^  are  all  left  to  conjecture  and  unprovided  for.     In  re- 
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spect  to  these  most  important  matters^  the  contract  is  wholly 
incomplete  and  indefinite.  Without  supplying  all  its  essential 
details,  no  court  could  so  frame  its  decree  as  to  afford  any  ade- 
quate protection  to  the  defendant,  npr  can  a  judgment  be 
entered  which  would  be  a  final  determination  of  the  rights 
of  all  the  parties.  Moreover,  the  contract  is  unfair,  in  that 
it  makes  no  provisioto  for  security  to  the  defendant,  and  leaves 
the  quality  of  the  support  to  be  furnished,  and  the  manner 
of  furnishing  it,  wholly  in  the  discretion  of  the  plaintifis. 

The  plain tifis  claim  that  payment  was  to  be  made  to  them 
by  the  conveyance  of  the  farm  practically  in  advance.  Any 
agreement  for  support  for  which  an  adequate  consideration  is 
to  be  or  has  been  paid,  which  leaves  the  person  to  be  sup- 
ported wholly  dependent  upon,  and  subject  to,  the  dictation 
of  the  person  who  engages  to  furnish  the  support,  is,  unless 
under  some  special  and  extraordinary  circumstances,  an  un- 
fair and  unequal  agreement.  Unless  such  an  agreement  has 
been  substantially  and  fully  performed  by  both  parties,  it 
ought  not,  in  any  case,  where  compensation  can  be  made,  to  be 
enforced.  Such  an  agreement  can  not  be  said  to  be  so  fair,  just 
and  equal  in  its  terms,  as  to  be  the  subject  of  fa\^or  in  a  court 
of  conscience.  Modisett  v.  Johison,  2  Blackf.  431.  Parties 
in  such  a  case  should  be  remitted  to  their  rights  at  law. 

The  contract  before  us,  it  should  be  observed  too,  is  one 
of  a  class  the  specific  performance  of  which  will  not  be  de- 
creed. It  is  one  which  involves  personal  service  of  such  a 
character,  that  in  order  to  its  proper  execution,  relations  of 
peculiar  confidence  and  esteem,  if  not  affection,  should  pre- 
vail between  the  parties  concerned.  To  undertake  to  enforce 
such  a  contract  between  parties  mutuaUy  distrustful  of  each 
other,  would  be  productive  of  nothing  but  confusion  and 
mischief.     Fry  Spec.  Perf.  44;  Pomeroy  Con.,  section  310. 

Speaking  for  this  court,  at  a  very  early  period  in  its  history* 
HoLMAN,  J.,  said :  "A  covenant  for  service,  if  performed  at 
all,  must  be  personally  performed  under  the  eye  of  the  mas- 
ter; and  might,  as  in  the  case  before  us,  require  a  number  of 
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years.  Such  a  performance,  if  enforced  by  law,  would  pro- 
duce a  state  of  servitude  as  degrading  and  demoralizing  in  its 
consequences,  as  a  state  of  absolute  slavery/'  Case  of  Mary 
Qarky  1  Blackf.  122.  The  same  might  be  said  of  a  case, 
where  one  was  compelled  to  be  the  involuntary  recipient  of 
the  services  or  support  of  another,  under  a  contract  such  as 
is  here  exhibited;  that  the  services  were  to  be  performed 
under  the  guise  of  administering  support,  might  not  in  any 
degree  mitigate  the  condition  of  the  recipient,  nor  render 
his  situation  less  irritating  than  if  subjected  to  a  species  of 
slavery.  Whatever  it  may  have  been  formerly  in  other 
States,  it  was  always  the  rule  here,  and  is  now  well  settled 
everywhere,  that  specific  performance  of  a  contract  involving 
personal  service,  special  ability,  or  peculiar  confidence,  >vill 
not  be  enforced. 

Without  delaying  further  at  this  point,  it  is  only  needful 
to  say  that  the  jurisdiction  invoked  in  this  case  is  manifestly 
impracticable.  As  well  might  the  court  be  asked  to  regulate 
the  domestic  affairs  of  a  family  by  its  decree,  as  to  undertake 
the  supervision  of  a  contract  such  as  that  exhibited.  Unless 
a  contract  can  be  specifically  enforced  as  to  both  parties,  a 
€ourt  will  not  interfere.  Being  unable  to  execute  the  con- 
tract against  the  plaintiffs,  nothing  remained  for  the  court  in 
this  instance  except  to  decline  to  compel  the  execution  of  a 
deed  in  their  favor.  So  far  as  the  agreement  remains  unper- 
formed, the  appellee  can  not  be  compelled  to  perform  it.  The 
appellants  must  be  left  to  their  remedy  at  law.  That  an  ad- 
equate remedy  is  available  to  them,  affords  an  additional  rea- 
son why  a  court  of  equity  will  refuse  to  enforce  the  contract. 

Among  others  the  following  authorities  illustrate  the  rules 
relating  to  the  enforcement  of  agreements  of  the  general 
character  under  consideration  :  Blanchard  v.  Detroit,  etc,  R. 
B.  Co.,  31  Mich.  43  (18  Am.  R.  142) ;  Buck  v.  Smith,  29 
Mich.  166  (18  Am.  R.  84);  Marble  Company  v.  Ripley,  10 
Wall.  339;  Cooper  v.  Pena,  21  Cal.  403;  Port  Clinton  R. 
R.  Co,  V.  Cleveland,  etc.,  R.  R.  Co.,  13  Ohio  St.  544;  Johnson 
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V.  Shrewsbury,  etc.,  R.  W.  Co.,  3  DeG.,  M.  &  G.  914;  Black, 
ett  V.  Bates,  L.  R.  1  Ch.  App.  117;  Pomeroy  Eq.  Jur.,  sec- 
tion 1405. 

Without  enlarging  or  stopping  to  notice  in  further  detail 
the  other  reasons  urged  in  the  voluminous  briefs  in  sup- 
port of  and  against  the  view,  that  the  contract  should  have 
been  specifically  enforced,  or  that  the  demurrer  should  have 
been  overruled,  it  is  enough  to  say  the  court  committed  no 
error  in  sustaining  the  demurrer  to  the  third  paragraph  of  the 
complaint. 

The  next  error  complained  of  is  that  predicated  upon  the 
demurrer  to  the  second  and  third  paragraphs  of  the  answer. 
The  answers  are  severally  to  the  first  and  second  paragraphs 
of  the  complaint,  which  charge  that  the  defendant  executed 
a  deed,  of  which  he  afterwards  obtained  possession  without 
plaintiffs'  consent.  They  present  one  question.  The  facts 
alleged,  in  substance,  are,  that  if  the  defendant  signed  any 
deed  at  all,  conveying  the  land  to  the  plaintiffs,  it  was  under 
the  following  circumstances :  Some  time  in  April,  1882,  Ikerd 
and  wife  came  to  live  with  the  appellee,  they  occupying  his 
house.  While  living  in  their  family,  soon  after  they  moved, 
the  appellee  was  taken  violently  and  dangerously  sick.  Dur- 
ing his  prostration  and  while  he  was  in  a  state  of  great 
physical  and  mental  weakness,  the  plaintiffs  importuned  him 
to  make  them  a  deed  for  his  farm.  They  caused  a  deed  to  be 
prepared,  and  while  he  was  so  physically  and  mentally  weak 
as  to  be  unable  to  resist  their  importunities,  or  to  understand 
fully  what  the  paper  was  that  had  been  prepared  for  his  sig- 
nature, they  procured  him  to  sign  the  deed  in  question  with- 
out any  consideration  whatever.  He  was  at  the  time  sixty- 
eight  or  sixty-nine  years  old,  sick,  and  without  any  one  to 
whom  he  could  look  for  care  or  attention,  and  wholly  de- 
pendent on  the  plaintiffs. 

In  addition  to  the  foregoing,  the  third  paragraph  contains 
the  averment  that  during  his  sickness  the  plaintiffs  wholly 
neglected  the  defendant,  refused  to  furnish  him  medical  at- 
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tention  and  assistance^  when  he  was  in  absolute  need  thereof^ 
and  that,  by  reason  of  their  neglect  of  him,  he  was  compelled 
to  take  up  his  abode  elsewhere. 

The  objections  urged  against  these  answers  are,  that  they 
fail  to  show  that  the  alleged  deed  was  executed  against  the 
will  of  the  appellee,  and  that  no  acts  of  the  plaintiffs  are 
charged  except  importunity,  entreaty,  persuasion  and  advice. 
Such  acts,  it  is  said,  do  not  constitute  such  undue  influence  or 
fraud  as  will  avoid  a  deed. 

IrVe  do  not  concur  in  this  view  of  the  case.  The  grantor 
was  an  aged,  infirm  man,  pliysically  and  mentally  prostrated* 
He  was  in  a  state  of  helpless  dependence  upon  the  plaintiffs, 
whose  only  claim  to  his  bounty  was  that  they  had  agreed  to 
afford  him  the  physical  necessities  of  life,  in  consideration  of 
the  conveyance  which  they  allege  he  made.  A  conveyance 
procured  from  one  in  that  condition,  by  the  entreaty,  impor- 
tunity and  persuasion  of  persons  who  are  in  the  situation  of 
advantage  over  him,  which  the  plaintiffs  occupied,  should  not 
be  re-established  by  a  court  of  equity. 

Where  a  contract  has  been  procured  from  one  who  is  fb  a 
situation  of  distress  and  necessity,  by  another  who  stands  in 
a  relation  of  confidence  to,  or  who  is  in  a  situation  of  ad- 
vantage over,  such  person,  the  burden  is  on  him  who  procures 
the  benefits  of  such  a  contract  to  show,  among  other  things, 
that  it  was  made  in  the  exercise  of  the  free  and  voluntary 
choice  of  the  other.  Story  Eq.  Jur.,  section  239 ;  1  Redf. 
Wills,  p.  515 ;  Tracey  v.  Sacket,  1  Ohio  St.  54. 

While  it  is  true,  it  is  not  necessary,  in  order  to  maintain  the 
validity  of  a  deed,  that  there  should  have  been  an  adequate 
consideration,  or,  indeed,  that  there  should  have  been  any 
consideration  at  all,  yet,  from  the  inadequacy  of  consideration, 
the  sickness,  age  and  mental  depression  of  the  defendant,  and 
his  helpless  and  dependent  condition,  as  it  related  to  the 
plaintiffs,  an  inference  of  undue  influence  arises,  which  it  is 
incumbent  on  them  to  repel.  McOormick  v.  3Ialin,5  Blackf. 
509,  523;  Marshall  v.  Billingsly,  7  Ind.  250;  McLean  v. 
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Equitable  Life  Aasurance  Co.,  100  Ind.  127  (50  Am.  R.  779); 
Allore  V.  Jetvell,  94  U.  8.  506  ;  Harding  v.  Handyy  11  Wheat. 
103,  125;  Moore  v.  Moore,  56  Cal.  89;  Waddell  v.  Lanier^ 
62  Ala.  347;  Hams  v.  Wavmley,  41  Iowa,  671. 

The  previous  contract,  in  consummation  of  which  the  deed 
was  made,  was,  as  we  have  seen,  not  of  a  character  to  justify 
the  plaintiffs  in. obtaining  the  deed  by  importunity  and  per- 
suasion, considering  the  relations  of  the  parties  at  the  time. 

It  seems  hardly  necessary  to  add,  this  being  a  suit  in  a 
court  of  equity  to  compel  the  execution  of  a  deed  and  to 
quiet  title,  it  is  only  required  that  we  consider  whether  the 
answers  present  such  a  state  of  facts  as  would  render  it  in- 
equitable to  grant  the  relief  prayed.  No  questions  of  tender, 
demand  or  of  placing  parties  in  statu  quo  arise  on  the  an- 
swers. 

The  demurrers  to  both  paragraphs  were  properly  overruled. 

The  ruling  of  the  court  in  overruling  the  appellants'  motion 
for  a  new  trial  is  made  the  basis  of  much  discussion  on  both 
sides.  It  is  conceded  on  all  hands  that  the  case  was  of  equit- 
able cognizance  exclusively.  The  nisi  prius  court  so  re- 
garded it,  and  made  a  not  altogether  successful  attempt  to  try 
it  as  such. 

The  record  recites  that  at  the  proper  time  the  cause  was, 
on  the  plaintiffs'  motion,  submitted  to  the  court  for  trial,  but 
that  the  court,  of  its  own  motion,  "and  for  its  information,  as 
to  the  facts  in  the  case,  called  a  jury  and  caused  them  to  be 
sworn  to  well  and  truly  try  the  issues  in  said  cause,"  etc.,  to 
which  action  of  the  court  the  plaintiffs  at  the  time  excepted. 

The  record  shows  further  that  the  jury  heard  the  evidence, 
the  argument  of  counsel,  and  instructions  of  the  court,  and, 
after  due  deliberation,  returned  a  general  verdict  for  the  de- 
fendant. Upon  the  return  of  the  verdict  the  plaintifis  moved 
the  court  for  a  finding  in  their  favor.  The  defendant  made 
a  like  motion.  The  court  overruled  the  plaintiffs'  motion  and 
sustained  the  defendant's.  Thereupon  the  plaintiffs  filed  a 
motion  for  a  new  trial,  which  the  court  overruled. 
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Following  the  ruling  on  the  motion  for  a  new  trial,  the 
record  proceeds,  "And  now  the  court,  being  sufficiently  ad- 
vised, finds  for  the  defendant." 

It  is  contended  that  the  court  erred,  in  that,  after  calling 
the  jury  for  its  own  information  as  to  the  facts,  it  failed  to 
frame  and  submit  proper  questions  for  the  jury  to  answer,  but 
permitted  them  to  consider  the  whole  case,  and  return  a  gen- 
eral verdict.  While  the  course  pursued  is  not  to  be  com- 
mended, in  the  absence  of  a  motion  or  request  to  the  court  to 
submit  special  questions,  it  was  not  such  error  as  should  re- 
verse the  case. 

The  court  having  advised  the  parties  that  the  jury  was  only 
called  for  its  information  as  to  the  facts,  the  parties  having, 
without  objection,  permitted  the  jury  to  retire  without  re- 
questing the  court  to  submit  special  questions,  and  having 
moved  the  court  to  make  a  finding,  after  the  jury  had  ad- 
vised the  court  as  to  the  facts,  by  a  general  verdict,  it  must 
be  held  that  the  irregularity  of  the  court,  in  failing  to  frame 
special  questions  of  its  own  motion,  was  waived. 

The  case  is  not  controlled  by  the  decision  in  Lake  Erie, 
«<c.,  jB.  W.  Co.  v.  Griffin,  92  Ind.  487.  In  that  case  the  court 
refused  to  treat  the  cause  as  of  equitable  jurisdiction,  sub- 
mitted it  to  a  jury  generally,  and  overruled  an  express  re- 
quest to  frame  and  submit  questions  of  fact. 

In  Evans  v.  Nealis,  87  Ind.  262,  this  court,  in  speaking  of 
Hendricks  v.  Frank,  86  Ind.  278,  said:  "If  the  court,  in-* 
stead  of  rendering  judgment  upon  the  verdict,  had  only  treated 
it  as  advisory,  and  made  its  own  finding,  *  *  *  there  would 
have  been  no  error  in  thus  submitting  the  facts  to  the  jury, 
there  being  no  conclusiveness  in  the  verdict.''  Within  the 
rule  above  announced,  the  action  of  the  court  was  not  er- 
roneous. 

Where  the  court,  in  a  case  of  equitable  jurisdiction,  over 
objection,  submits  the  issues  to  a  jury  as  in  a  law  case,  and 
renders  judgment  upon  the  verdict  without  making  its  own 
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findings  it  is  error.  Lake  v.  Lake,  99  Ind.  339^  and  cases 
cited. 

Where,  however,  as  in  this  case,  the  issues  are  submitted  to 
the  court,  and  a  jury  is  called  to  inform  the  court  as  to  the 
facts  merely,  if  without  objection  the  court  takes  the  advice 
of  a  jury  by  means  of  a  general  verdict,  making  its  own  find- 
ing, treating  such  verdict  as  advisory  merely,  it  is  not  re- 
versible error.  Farmers^  Bank,  etc.,  v.  Butterfield,  100  Ind. 
229;  Uvana  v.  Nealia,  supra. 

As  the  motion  for  a  new  trial,  the  overruling  of  which  is 
assigned  as  error  here,  was  made  before  the  court  made  its 
finding,  it  presents  no  question  for  our  consideration.  Pence 
V.  Garrison,  93  Ind.  345 ;  Ketcham  v.  Brazil,  etc.,  Co.,  88 
Ind.  515. 

As  upon  an  examination  of  the  questions  presented  we  have 
found  no  error,  the  judgment  is  affirmed,  with  costs. 

FUed  May  25, 18S6. 


No.  12,069. 

McCoy  t?.  McCoy. 

106    49-2 

>^s  ^^  Slander. — Evidence. — Pleading.^ Mitigation  of  Damages. — In  an  action  for 
slander,  matters  in  mitigation  of  damages  may  be  given  in  evidence, 
either  under  the  general  denial  or  a  plea  of  justification. 
Same. — Answer  in  Mitigation  of  Damages. — Burden  of  Proof . — Right  to  Open 
and  Close. — In  an  action  for  slander,  where  the  sole  plea  is  an  answer  in 
mitigation  of  damages,  which  admits  the  speaking  of  the  words  charged, 
the  burden  of  the  issue  is  upon  the  defendant,  and  he  is  entitled  to  open 
and  close. 

From  the  Clark  Circuit  Court. 

C.  L.  Jewett,  P.  H.  Jewett  and  M.  Clegg,  for  appellant. 
/.  K.  Marsh,  for  appellee. 

NiBLACK,  J. — Action  for  slander   by  Mary  A.  McCoy 
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against  Mary  McCoy.  The  complaint  was  in  eight  para- 
graphs;  each  counting  upon  words  imputing  to  the  plaintiff 
the  crime  of  larceny. 

The  defendant  answered,  in  mitigation  of  the  damages,  a 
series  of  facts  and  circumstances  by  which  she  was  surrounded 
at  the  time  of  speaking  the  words  charged  in  the  complaint, 
and  which,  she  alleged,  induced  her  to  believe  that  the  words 
as  spoken  were  true;  also,  averring  that  the  words  were 
spoken  for  the  sole  purpose  of  aiding  in  obtaining  restitution 
of  a  sum  of  money  which  she  had  theretofore  lost  under  cir- 
cumstances indicating  that  it  had  been  stolen.  And  this  was 
the  onlv  answer  filed  in  the  cause. 

The  plaintiff  replied  in  denial,  and  after  a  jury  was  em- 
panelled, the  defendant,  insisting  that  she  had  the  burden  of 
the  issue,  claimed  that  she  had  the  right  to  open  and  close 
both  in  the  introduction  of  the  evidence  and  in  the  argu- 
ment before  the  jury,  but  the  court  denied  her  claim  in  these 
respects,  and,  instead,  accorded  to  the  plaintiff  the  privilege 
of  opening  and  closing  in  both  instances.  The  trial  thus 
proceeding,  the  plaintiff  obtained  a  verdict  and  judgment  for 
$150  in  damages. 

In  actions  for  slander  "  the  defendant  may  allege  the  truth 
of  the  matter  charged  as  defamatory  and  mitigating  circum- 
stances to  reduce  the  damages,  and  give  either  or  both  in  evi- 
dence.''    R.  S.  1881,  section  373. 

In  such  actions  matters  in  mitigation  of  the  damages  may 
be  given  in  evidence  under  the  general  denial,  as  also  under 
an  answer  in  justification.  Hence  an  answer  in  mitigation 
merely  is  unnecessary  when  either  the  general  denial  or  jus- 
tification has  been  pleaded.  But  an  answer  in  mitigation 
may  nevertheless  be  filed,  and  evidence  may  be  introduced  in 
support  of  it  under  circumstances,  in  many  respects,  analo- 
gous to  an  answer  in  justification.  Swinney  v.  Nave,  22  Ind. 
178;  O' Conner  v.  (yOcmner,  27  Ind.  69. 

Where  an  answer  in  justification  only  has  been  pleaded,  in 
an  action  for  slander  or  libel,  the  defendant  has  the  burden 
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of  proof,  and  is  entitled  to  open  and  close  at  the  trial.  Heil" 
man  v.  Shanklin,  60  Ind.  424. 

Jt  is,  indeed,  a  well  settled  rule  of  practice  in  this  State, 
that  where  the  defendant  confesses  and  avoids  only  in  his 
defence,  he  is  entitled  to  open  and  close,  the  burden  of  the 
issue  being  upon  him.  R.  S.  1881,  section  533;  Hyatt  v. 
Clements,  65  Ind.  12;  Barclay  v.  MierSy  70  Ind.  346;  JIc- 
Connick  H.  M.  Co.  v.  Gray,  100  Ind.  285. 

It  is  upon  the  principle  that  the  answer  in  justification  iu 
a  slander  case  is  a  confession  and  avoidance,  that  the  defend- 
ant is  accorded  the  right  of  opening  and  closing.  An  an- 
swer in  mitigation  merely  is  as  much  a  confession  of  the 
matters  charged  in  the  complaint  as  is  an  answer  in  justifica- 
tion, the  distinguishing  difference  being  that  the  answer  iu 
mitigation  sets  up  matters  only  in  partial  avoidance  of  the 
plaintiff's  right  of  recovery.  It  follows  that  both  of  these 
defences  are  afiirmative  in  their  character,  and  imply  an  as- 
sumption of  the  burden  of  the  proof  to  be  adduced.  Our 
conclusion  necessarily  is  that  the  circuit  court  erred  in  re- 
fusing to  permit  the  defendant  to  open  and  close,  both  in 
the  introduction  of  the  evidence  and  in  the  argument  before 
the  jury. 

As  to  the  test  to  be  applied  in  determining  who  has  the 
burden  of  the  issue,  see  the  case  of  Judah  v.  TrusteeSy  etc., 
23  Ind.  272.  The  conclusion  thus  reached  is  in  no  manner 
inconsistent  with  the  case  of  Shulse  v.  Mc  WilliamSy  104  Ind, 
512;  since  in  that  case  there  was  not  a  full  confession  of 
the  speaking  of  the  defamatory  words  charged  in  the  com- 
plaint, and  the  answer  was,  in  consequence,  held  to  be,  in  legal 
effect,  an  argumentative  denial  of  the  matters  so  charged,  and 
hence  not,  in  the  proper  sense,  an  answer  only  in  mitigation 
of  the  damages. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

Filed  May  24,  1886. 
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Promissory  Note. — ExtcTisum  of  Time  to  Principal, — Release  of  Surety. — Ev- 
idence. — Where  the  holder  of  a  promissory  note  grants  the  principal 
therein  an  extension  of  time  for  a  definite  period  and  for  a  valuable  con- 
sideration, knowing  that  the  other  makers  are  sureties,  the  latter  are 
thereby  released.    For  a  consideration  of  the  evidence  see  opinion. 

From  the  Porter  Circuit  Court. 

J.  E,  Cass  and  H.  A.  Gillette,  for  appellant. 
W.  Johnston,  A.  D.  Bartholomew  and  E.  D.  Orvmpacker,  for 
appellees. 

HowK,  C.  J. — This  was  a  suit  by  the  appellant,  Beach, 
against  the  appellees,  Zimmerman  and  Welch,  and  the  ad- 
ministrator of  the  estate  of  John  C.  Ball,  deceased,  upon  a 
promissory  note,  of  which  the  following  is  a  copy  : 
*'$650.  Valparaiso,  Ind.,  July  24th,  1879. 

"  One  year  after  date,  we  promise  to  pay  Harmon  Beach, 
or  order,  six  hundred  and  fifty  dollars,  with  interest  at  the 
rate  of  eight  per  cent,  per  annum,  without  relief  from  valua- 
tion laws,  value  received. 

(Signed)        "  John  C.  Ball. 

"  E.  Zimmerman. 
*^  Stephen  Welch." 

In  his  cctoplaint  appellant  alleged  that  the  interest  on  such 
Jiote  was  paid  to  April  16th,  J  881,  and  that  the  interest  since 
accrued  and  the  principal  of  the  note  were  due  and  unpaid  ; 
that  since  the  execution  of  such  note  said  John  C.  Ball  had 
died  wholly  insolvent,  and  that  there  was  no  administration 
of  such  decedent^s  estate.     Wherefore,  etc. 

Appellees  Zimmerman  and  Welch  answered  jointly,  in  four 
special  or  affirmative  paragraphs,  in  substance  as  follows : 

1.  Admitting  the  execution  of  the  note  in  suit,  they  said 
that  since  its  execution,  and  prior  to  the  death  of  John  C. 
Ball,  such  note  had  been  paid  in  full  to  appellant,  Beach,  by 
Ball,  the  principal  therein. 
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2.  Admitting  the  execution  of  the  note,  they  further  said 
that  they  were  sureties  only  in  such  note  for  John  C.  Ball, 
since  deceased,  all  of  which  was,  at  the  time  of  the  execution 
of  the  note,  well  known  to  appellant.  Beach ;  that  on  or  about 
April  6th,  1881,  and  without  the  knowledge  or  consent  of 
appellees,  the  appellant  made  and  entered  into  an  agreement 
with  said  John  C.  Ball,  that,  in  consideration  that  Ball  would 
pay  appellant  interest  on  such  note  at  the  rate  often  percent., 
from  April  6th,  1881,  to  April  6th,  1882,  in  advance,  appel- 
lant would  extend  the  payment  of  such  note  until  April  6th, 
1882;  and  that  thereupon  said  John  C.  Ball,  in  pursuance 
of  such  agreement,  paid  appellant  the  interest,  in  advance,  at 
the  rate  of  ten  per  cent,  for  one  year  on  such  note,  and  all 
without  appellees'  knowledge  or  consent. 

3^  Appellees  further  said  they  signed  the  note  in  suit  as 
sureties  for  John  C.  Ball,  since  deceased,  as  appellant  well 
knew  at  the  time  he  received  such  note ;  that  afterwards,  on 
or  about  April  6th,  1881,  and  after  the  maturity  of  the  note, 
appellant  agreed  with  said  Ball,  in  consideration  that  Ball 
would  pay  appellant  the  interest  then  due  on  the  note  and  two 
per  cent,  in  addition,  and  interest  thereon,  in  advance,  for 
one  year  then  next  ensuing  at  the  rate  of  ten  per  cent.  p(T 
annum  in  advance,  that  appellant  would  extend  the  time  for 
the  payment  of  such  note  for  such  period  of  one  year  next 
thereafter ;  and  appellees  averred  that,  for  that  purpose,  said 
John  C.  Ball  paid  appellant  the  interest  then  due  on  such 
note,  and  the  further  sum  of  $65  in  addition  thereto ;  and 
that  appellant  then  agreed  with  said  Ball  to  extend,  and  did 
extend,  the  time  for  payment  of  such  note  for  one  year  then 
next  ensuing,  without  appellees*  knowledge  or  consent. 

4.  And  appellees  said  they  signed  the  note  in  suit  as  sure- 
ties for  said  John  C.  Ball,  since  deceased,  as  appellant  well 
knew  at  the  time  he  received  such  note ;  that  after  the  ma- 
turity of  such  note,  to  wit,  on  or  about  April  6th,  1881,  ap- 
pellant agreed  with  said  Ball,  in  consideration  that  Ball  would 
pay  appellant  the  interest  then  due  on  the  note,  and  interest 
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thereon  in  the  future  at  the  rate  of  ten  per  cent.,  for  one 
year  thence  next  ensuing,  that  appellant  would  extend  the 
time  of  payment  of  such  note  for  such  period  of  one  year 
next  thereafter;  and  appellees  avern^d  that,  for  that  purpose, 
«aid  Ball  paid  appellant,  according  to  such  agreement,  the  in- 
terest then  due  on  such  note  at  the  rate  of  ten  per  cent,  per 
annum,  and  then  and  there  promised  and  agreed  to  pay  ap- 
pellant $65,  as  interest  on  such  note  at  the  rate  of  ten  per 
cent,  per  annum,  for  the  next  ensuing  year ;  and  appellant 
then  agreed  with  said  Ball  to  extend,  and  did  extend,  the  time 
for  the  payment  of  such  note,  for  such  period  of  one  year 
then  next  ensuing ;  and  that,  at  the  end  of  such  year,  said 
Ball  paid  appellant,  in  pursuance  of  such  agreement,  such 
sum  of  $65  as  interest  on  such  note  for  such  period  of  one 
year,  at  which  time  a  similar  agreement  was  made  and  entered 
into  between  appellant  and  said  Ball  to  extend  the  payment 
of  such  note  for  another  year,  which  agreement  was  observed 
by  such  parties,  all  of  which  was  without  the  knowledge  or 
consent  of  appellees. 

Appellant  replied  by  a  general  denial  of  appellees'  answer. 
The  issues  joined  were  tried  by  a  jury,  and  a  general  verdict 
was  returned  for  appellees,  the  defendants  below.  With  their 
genera]  verdict  the  jury  also  returned  into  court  their  special 
findings  on  particular  questions  of  fact,  submitted  to  them  by 
the  appellant  under  the  direction  of  the  court,  in  substance 
as  follows : 

"  1.  Did  Mr.  Beach,  after  the  note  was  due,  ever  agree  with 
Mr.  Ball,  for  a  valuable  consideration,  to  extend  the  time  of 
payment  of  the  note  for  a  definite  time  ?    Answer.  Yes. 

"  2.  If  so,  what  was  the  consideration,  and  how  was  it  paid  ? 
Answer.  Money  consideration,  in  the  form  of  a  bonus. 

"  3.  And  if  so,  what  definite  time  was  agreed  upon  ?   An- 
*8wer.  One  year." 

Over  appellant's  motion  for  a  new  trial,  the  court  rendered 
judgment  against  him  for  appellees'  costs. 
Vol.  106.— 32 
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In  this  court,  the  only  error  assigned  by  appellant,  upon 
the  record  before  us,  is  the  overruling  of  his  motion  for  a 
new  trial. 

In  this  motion,  the  only  causes  assigned  for  such  new  trial 
were,  that  the  general  verdict  and  special  findings  of  the 
jury  were  not  sustained  by  sufficient  evidence,  and  were  con- 
trary to  law.  Manifestly,  therefore,  the  only  question  we  are 
required  to  consider  and  decide,  in  the  case  at  bar,  may  be 
thus  stated :  Is  there  legal  evidence,  appearing  in  the  record, 
which  tends  to  sustain  the  general  verdict  and  special  find- 
ings of  the  jury  on  every  material  point?  Or,  changing  the 
form  of  the  question :  Is  there  such  a  failure  of  evidence  on 
any  material  point  as  will  authorize  or  justify  the  reversal  of 
the  judgment? 

To  maintain  the  defence  interposed  by  appellees  in  the 
second,  third  and  fourth  paragraphs  of  their  answer,  they 
had  the  burden  of  the  issues  joined  thereon,  and  it  was  in- 
cumbent on  them  to  prove  on  the  trial,  (1)  that  they  w^ere^ 
and  were  known  by  appellant  to  be,  the  sureties  of  John  C. 
Ball  in  the  note  in  suit;  (2)  that  the  appellant  and  Ball,  for 
a  new  and  valuable  consideration,  and  without  the  knowledge 
or  Consent  of  appellees  as  such  sureties,  made  and  entered 
into  an  agreement  for  the  extension  of  the  time  for  the  pay- 
ment of  such  note,  for  the  period  of  one  year.  While  vir- 
tually conceding  that  there  is  evidence  in  the  record  which 
might  sustain  the  general  verdict  and  special  findings  of  the 
jury,  at  least  in  this  court,  on  every  other  material  point,  ap- 
pellant's counsel  very  earnestly  contend  that  there  is  an  ab- 
solute failure  of  evidence  proving,  or  tending  to  prove,  that 
the  agreement  for  the  extension  of  the  note  in  suit,  between 
the  payee  and  principal  therein,  was  for  the  period  of  one 
year  or  for  any  other  definite  period  of  time.  If  counsel  are 
right  in  their  contention,  of  course  a  new  trial  ought  to  have 
been  granted,  and  the  judgment  below  must  be  reversed,  for 
it  is  settled  by  our  decisions  that  an  extension  of  time  to  the 
principal,  which  will  release  and  discharge  the  sureties,  must 
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be  for  a  definite  period  of  time,  and  not  a  mere  forbearance 
to  sue  for  an  indefinite  time,  however  long  it  may  be  con- 
tinued. Menifee  v.  Clark,  35  Ind.  304 ;  Abel  v.  Alexander , 
45  Ind.  523  (15  Am.  K.  270) ;  BucMm  v.  Huff,  53  Ind.  474; 
Buck  V.  Smiley,  64  Ind.  431 ;  Starret  v.  Burkhalter,  70  Ind. 
285;  Lemmon  v.  Whitman,  75  Ind.  318  (39  Am.  R.  150); 
Gates  V.  Thayer,  93  Ind.  156;  Gipson  v.  Ogden,  100  Ind. 
20;  Henry  v.  Oilliland,  103  Ind.  177;  2  Daniel  Neg.  Inst., 
section  1319. 

On  the  trial  of  this  cause,  appellee  Zimmerman  was  a  wit- 
ness for  appellees  and  testified  as  follows:  "On  the  13th  of 
September,  1882,  *  *  *  j  ^let  Harmon  Beach  in  Barthol- 
omew and  Crumpacker^s  law  office,  and  I  asked  Mr.  Beach 
to  show  me  the  note,  and  he  showed  it  to  me.  I  questioned 
him  with  regard  to  the  payment  of  the  interest,  which  I  no- 
ticed, by  the  endorsement  on  the  note,  had  been  paid  a  con- 
siderable time  after  the  note  had  fallen  due.  He  then  and 
there  told  me  that  Ball  had  paid  him,  Beach,  a  bonvrS  over 
and  above  the  rate  of  eight  per  cent,  charged  on  the  face  of 
the  note,  and  that  he.  Beach,  had  agreed  to  give  Ball  an  ex- 
tension of  the  time  of  its  payment,  in  consideration  of  the 
bonics  paid  him,  and  that  is  why  he  allowed  the  note  to  run 
along  without  attempting  to  collect  it."  Appellee  Welch 
testified  that  he  asked  apiHjllant  once,  "  what  was  the  interest 
on  the  note?"  And  appellant  answered:  "The  note  calls 
for  eight  per  cent.,  but  Ball  paid  me  (Beach)  a  great  deal 
more."  The  examination  of  appellant  Beach  was  put  in  evi- 
dence, wherein  there  appear  the  following  questions  and  an- 
swers :  "  Didn't  you  agree  with  him  (Ball),  that  the  note 
should  run  another  year  if  the  interest  were  paid  up?"  An- 
swer :  "  I  can't  say  for  certain."  Question :  "  Isn't  it  your 
best  recollection  now,  Mr.  Beach,  that  you  did  agree  that  if 
he  would  pay  up  the  interest,  you  would  let  him  have  more 
time?"  Answer:  "Well,  I  couldn't  tell."  And  so  on,  for 
quantity. 
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In  commenting  on  appellani^s  admission,  as  stated  in  the 
testimony  of  Zimmerman  above  quoted,  appellant's  counsel 
sa.y:  ''Now,  taking  this  entire  admission  together,  and  ad- 
mitting that  the  payment  of  the  so  called  '  bonus  ^  constitutes 
3,  consideration  for  an  agreement  for  extension,  there  is  a 
total  lack  of  anything  whereby  it  is  shown,  or  from  which  it 
may  be  inferred,  that  the  alleged  extension  was  for  one  year, 
;as  the  jury  found,  or  for  any  definite  time."  It  seems  to  us, 
liowever,  that  the  jury  were  fully  authorized,  as  against  the 
appellant,  to  give  his  admission  a  broader  and  more  liberal 
construction  or  interpretation,  without  doing  violence  to  the 
Janguage  lised,  than  is  now  sought  to  be  given  thereto  by  his 
•counsel.  In  considering  such  admission,  the  jury  may  well 
liave  reasoned  thus :  Appellant  admits  that,  for  a  considera- 
tion paid  him  by  Ball,  he  agreed  with  the  latter  to  give  him 
an  extension  of  time  for  the  payment  of  the  note.'  His  ro- 
"Ceipt  of  such  consideration  is  the 'only  reason  he  assigns  for 
allowing  ''  the  note  to  run  along,  without  attempting  to  col- 
lect it."  The  fact  is  apparent,  that  he  allowed  the  note  to 
*'  run  along  "  for  one  year,  without  any  attempt  to  collect  it. 
^nd,  therefore,  it  follows  that,  for  the  consideration  paid  him 
iby  Ball,  appellant  agreed  to  give  Ball  an  extension  of  the 
time  for  the  payment  of  the  note,  for  the  definite  period  of 
one  year.  Ball  died  before  the  commencement  of  this  suit, 
and  the  apparently  defective  memory  of  appellant.  Beach,  and 
his  equivocal  answers  to  the  questions  propounded  to  him, 
Justified  the  jury  in  placing  but  little,  if  any,  reliance  on  his 
testimony. 

We  can  not  say  there  was  an  absolute  failure  of  evidence 
to  sustain  the  general  verdict  or  special  findings  of  the  jury 
<jn  any  material  point  involved  in  the  issues.  Nor  can  we 
say,  from  the  record  before  us,  that  the  trial  court  erred  in 
overruling  appellant's  motion  for  a  new  trial ;  and  in  such 
a  case,  of  course,  as  we  have  often  decided,  the  presumption 
.must  prevail  that  no  such  error  was  committed.     Myers  v. 
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Murphy,  60  Ind.  282;  Foster  v.  Ward,  75  Ind.  594;  Peck  v. 
Board,  etc.,  87  Ind.  221 ;  Shields  v.  McMahan,  101  Ind.  591. 
The  judgment  is  affirmed^  with  costs. 

FUed  May  25, 1886. 
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IW     1^ 
County. — Defective  Bridge, — Injury  Caused  hy  Frightened  Team, — NegligeneeL 

— A  county  is  not  liable  for  an  injury  sustained  by  one,  before  entering^ 

upon  a  bridge,  by  a  team  becoming  frightened  at  its  defective  condition^. 

although  it  has  been  out  of  repair  so  long  as  to  charge  the  county  with. 

notice. 

From  the  Fulton  Circuit  Court. 

J.  Rowley  and  M.  A.  Baker,  for  appellant. 

Jf.  L.  Essick  and  0.  F.  Montgomery,  for  appellee. 

Elliott,  J. — The  facts  as  they  appear  in  the  pleadings 
and  evidence  are  substantially  these :  The  appellee  was  seated 
in  a  carriage  drawn  by  two  liorses  driven  by  her  father  along 
one  of  the  highways  of  Fulton  county,  on  the  evening  of 
September  14th,  1884  ;  the  horses  approached  within  a  short 
distance  of  a  bridge,  when,  becoming  frightened  at  a  plank: 
standing  upright  in  the  bridge,  they  suddenly  leaped  back- 
ward and  turned  over  the  carriage,  throwing  the  appellee  out 
upon  the  ground  and  injuring  her.  The  bridge  was,  and  long- 
had  been,  out  of  repair,  so  long  that  the  county  was  charge- 
able with  notice,  and  one,  at  least,  of  the  county  commis- 
sion's had  actual  knowledge,  of  the  unsafe  condition  of  the 
bridge. 

Counties  are  not  responsible  for  defective  highways,  and 
no  action  can  be  maintained  against  a  county  for  negligence 
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respecting  highways.  Counties  are  liable^  however,  for  neg- 
ligence respecting  county  bridges.  Vaught  v.  Board,  etc.,  101 
Ind.  123;  Patton  v.  Board,  etc,,  96  Ind.  131 ;  Board,  etc,,  v. 
•  Bacon,  96  Ind.  31 ;  Board,  etc.,  v.  Emmerson,  95  Ind.  579 ; 
Board,  etc.,  v.  Legg,  93  Ind.  523  (47  Am.  R.  390) ;  Board, 
etc.,  V.  Brown,  89  Ind.  48 ;  Board,  etc.,  v.  Deprez,  87  Ind. 
509 ;  Board,  etc.,  v.  PrUchett,  85  Ind.  68 ;  Pritcheti  v.  Board, 
etc.,  62  Ind.  210  ;  Hoiise  v.  Board,  etc.,  60  Ind.  580  (28  Am. 
R.  657). 

But,  while  counties  are  liable  for  negligence  in  failing  to 
keep  bridges  in  a  reasonably  safe  condition  for  travel,  they 
are  not  liable  unless  the  injury  is  the  proximate  result  of  their 
negligent  breach  of  duty.  They  are,  as  we  understand  the 
eflFect  of  the  decisions,  liable  only  to  those  who  suffer  an  in- 
jury because  the  bridge  is  unsafe  for  travel ;  but  they  are  not 
liable  where  the  injury  is  suffered  by  a  person  not  actually 
using  the  bridge  for  that  purpose.  Counties  are  not  bound 
to  so  maintain  bridges  as  that  horses  will  not  take  fright  at 
them ;  the  extent  of  their  duty  is  to  so  maintain  their  bridges 
as  that  they  may  be  safely  used  by  persons  travelling  on  the 
highway.  If  we  are  correct  in  this,  then  no  action  will  lie 
where  the  injury  is  caused  before  the  bridge  is  entered,  by  the 
horses  of  the  traveller  taking  fright,  for,  where  there  is  no 
duty,  there  can  be  no  breach,  if  no  breach,  then  no  action. 
If  the  duty  does  not  extend  so  far  as  to  require  a  county  to 
so  keep  their  bridges  as  that  horses  shall  not  take  fright,  then 
an  injury  caused  by  horses  becoming  frightened  at  the  condi- 
tion of  the  bridge  is  not  the  proximate  result  of  a  breach  of 
duty,  aod  it  is  only  for  injuries  proximately  resulting  from  a 
breach  of  duty  that  a  public  corporation  can  be  made  liable. 

It  seems  to  us  too  plain  to  require  argument,  that  if  the 
duty  of  a  county  does  not  extend  so  far  as  to  require  it  to 
keep  its  bridges  in  such  a  condition  as  that  horses  shaH  not 
take  fright,  it  can  not  be  liable  where  the  injury  occurs  before 
the  bridge  is^entered,  and  results  from  the  horses  becoming 
frightened  at  the  condition  of  the  bridge.     It  is  perhaps  true 
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that  the  question  whether  the  duty  of  the  county  does  go  to 
that  extent,  is  not  so  free  from  difficulty,  but  we  think  that 
on  principle  it  is  demonstrable  that  it  does  not  go  to  that  ex- 
tent. Counties  are  political  divisions  of  government,  and 
exercise  local  governmental  powers.  They  are  not  liable  to 
<;ivil  actions  unless  charged  by  law  with  a  specific  duty  and 
provided  with  the  authority  of  securing  means  to  enable  them 
to  perform  that  duty.  We  think  that  our  law  imposes  no 
other  or  greater  duty  upon  counties  with  respect  to  bridges 
than  that  of  using  ordinary  care  and  diligence  to  make  and 
keep  them  safe  for  travel  for  those  who  go  upon  them  for  that 
purpose.  We  do  not  believe  that  they  are  bound  to  erect 
sightly  structures,  nor  to  so  maintain  them  as  that  animals 
shall  not  be  frightened  by  them.  If  they  are  kept  reasonably 
safe  for  use  by  those  who  properly  go  upon  them,  no  more  is 
required.  That  this  is  the  just  and  reasonable  rule  is  proved 
both  by  a  consideration  of  the  character  of  the  political  cor- 
poration and  by  the  evil  consequences  to  which  any  other 
rule  would  inevitably  lead.  Counties  embrace  a  large  extent 
of  territory  governed  by  three  officers,  and  it  is  neither  rea- 
sonable nor  just  to  require  that  those  officers  should  be  com- 
pelled to  so  maintain  bridges  as  that  no  injuries  should  result 
from  horses  taking  fright.  The  rule  that  cities  are  liable  for 
defective  bridges  or  streets  is  founded  on  the  principle  that 
they  are  provided  with  means  for  keeping  them  safe,  and  it 
is  often  said  that  their  responsibility  is  only  commensurate 
with  their  ability.  Applying  this  principle  to  counties — and 
it  is  the  only  one  upon  which  the  liability  of  cities  can  be 
sustained  with  any  fair  show  of  reason — it  is  manifest  that 
the  means  at  their  command  are  not  commensurate  with  the 
responsibility  fastened  upon  the  county  by  this  judgment, 
holding  it  liable  for  an  accident  resulting  from  horses  taking 
fright  at  a  plank  standing  upright  in  the  bridge.  We  are  not 
willing  to  stretch  the  doctrine  to  any  such  extent.  If  we 
should  so  far  stretch  this  doctrine,  then  evil  consequences 
would  result,  for  no  standard  could  be  framed  by  which  to 
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measure  the  duty  or  liability  of  a  county.  Suppose  the  rule 
adopted  by  the  trial  court  to  be  taken  as  the  correct  one,  thea 
what  would  be  the  result  if  the  horses  took  fright  one  hun- 
dred yards  or  one-fourth  of  a  mile  from  the  bridge  ?  Or, 
supposing  the  rule  to  be  that  adopted  below,  what  object  or 
what  condition  of  the  bridge  should  be  deemed  sufficient  to 
charge  the  county  with  negligence?  It  is  our  deliberate  con- 
clusion that  the  decisions  have  gone  to  the  very  verge  in  hold- 
ing a  county  liable  where  persons  who  have  entered  a  bridge 
have  sustained  injury  because  of  the  negligence  of  the  county 
officers  in  constructing  or  maintaining  the  bridge,  and  we  can 
carry  the  doctrine  no  further. 

We  are  satisfied  that  neither  the  complaint  noFthe  evidence 
shows  any  cause  of  action  in  the  appellee. 

Judgment  reversed. 
Filed  May  25, 1886. 
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Drainage. — Act  of  1875, — Certificates  Isgued  Under,  Qolleeted  as  Other  Thxes. 
— Sale  of  Land  by  Treasurer. — Enforcement  of  Lien. — Certificates  issued  by 
the  county  auditor  upon  the  completion  of  allotments  of  dit<>h  work 
sold  as  provided  in  section  12  of  the  drainage  act  of  March  9th,  1875 
(1  R  S.  1876,  p.  428),  may  be  collected  by  the  county  treasurer,  as  other 
taxes,  by  a  sale  of  personal  property,  or,  where  there  is  none,  by  a  sale 
of  the  In  nd,  and  the  purchaser,  in  case  the  tax  deed  is  ineffectual  to  con- 
vey title,  may  enforce  a  lien  against  the  land,  if  the  ditch  proceeding  is- 
valid. 

Same. — Notice. — Burden  of  Proof. — One  who  asserts  title  through  a  ditch 
allotment  under  the  drainage  act  of  1875,  or  who  seeks  to  have  a  lien 
declared  for  the  amount  of  the  alloKnent  where  the  tax  deed  is  inef* 
fectual,  must  allege  and  prove  that  the  law  was  substantially  complied 
with  in  relation  to  notice  to  the  parties  affected  by  the  ditch  proceeding. 

Same. — Assessment  Without  Notice  Void.  —An  assessment  against  the  land 
of  one  who  is  not  named  in  the  ditch  proceeding,  and  who  has  no  notice 
thereof,  is  void,  and  constitutes  no  Hen. 

From  the  Pulaski  Circuit  Court. 
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N.  L.  Agnew  and  B,  Borders,  for  appellants. 
W.  Spangler  and  H,  A.  Steia,  for  appellee. 

ZoLLARS,  J. — ^On  the  15th  day  of  May,  1883,  appellee  re- 
ceived from  the  county  auditor  a  tax  deed  for  appellants' 
land,  based  upon  a  sale  made  in  February,  1881.  In  1877 
and,  1878,  two  ditches,  known  as  the  Kelsey  and  Hissong 
ditches,  were  established  by  the  board  of  county  commis- 
sioners, under  the  act  of  March  9th,  1875, 1  R.  S.  1876,  p.  428. 
In  each  of  the  proceedings,  allotments  of  work  were  appor- 
tioned to  appellants'  land,  and  they  not  having  performed 
the  work,  it  was  sold  by  the  auditor  as  in  section  12  of  the 
act  provided.  It  was  sold  to  \V.  Kelsey.  He  did  the  work 
which  amounted  to  $165.31  in  the  Hissong  ditch,  and  $135.60 
in  the  Kelsey  ditch.  The  work  allotted  in  the  Kelsey  ditch 
was  sold  in  November,  1878,  and  that  allotted  in  the  His- 
song ditch  in  January,  1879. 

In  August  and  September,  1879,  the  county  auditor  issued 
certificates  to  Kelsey  and  entered  the  amounts  upon  the  tax 
duplicate  against  appellants'  land.  These  sum^,  amounting 
to  $300.91,  without  interest,  were  a  part  of  the  $342.15  for 
which  the  land  was  sold  at  the  tax  sale,  the  balance  being 
State  and  county  taxes,  and  costs. 

In  the  trial  of  the  case  below,  the  court  found  that  the  tax 
deed  was  ineffectual  to  convey  title,  and  adjudged  and  decreed 
a  lien  upon  the  land  in  appellee's  favor  for  $496.37,  thus 
decreeing  a  lien  for  the  amount  of  the  ditch  allotments, 
with  interest,  as  well  as  for  the  amount  of  the  State  and 
county  taxes,  with  interest  at  the  rate  fixed  by  the  statute  in 
such  cases. 

Section  12  of  the  act,  under  which  the  ditches  were  con- 
structed, provided,  that  upon  the  completion  and  acceptance 
of  the  allotments  of  the  work  sold,  the  auditor  should  issue  a 
certificate  to  the  person  doing  the  work  for  the  sum  due  him, 
and  enter  the  amount  of  such  certificate  uj>on  the  tax  dupli- 
cate of  the  county,  against  the  tract  of  laud  benefited  by  the 
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construction  of  the  ditch,  together  with  the  legal  interest, 
and  that  the  amount  so  entered  should  be  collected  by  the 
treasurer  of  the  county  as  other  taxes,  and  paid  by  him  to  the 
person  holding  the  certificate. 

It  is  plain,  that  this  section  authorized  the  treasurer  to  col- 
lect the  amount  by  the  distraint  and  sale  of  personal  prop- 
erty, and  by  the  sale  of  the  land,  in  case  the  owner  had  no 
personal  property,  just  as  in  the  collection  of  State  and  county 
taxes.  Appellants'  counsel  tacitly  concede  that  this  is  so,  but 
insist  that  if  the  land  should  be  sold,  and  the  deed  for  any 
reason  should  prove  to  be  invalid,  and  ineffectual  to  convey 
title,  the  court  can  not  declare  a  lien  upon  the  land  for  the 
amount  in  favor  of  the  grantee  in  the  deed,  in  an  action  like 
this,  brought  by  such  grantee  to  quiet  his  title. 

The  argument  is,  that  the  amounts  for  which  the  allot- 
ments were  worked,  and  thus  placed  upon  the  tax  duplicate, 
do  not  become  liens  in  favor  of  the  State,  and  hence  are  not 
liens  that  are  transferred  to  the  purchaser  in  case  his  deed  is 
ineffectual  to  convey  title,  as  provided  by  R.  S.  1881,  sec- 
tion 6488,  and  Acts  1883,  p,  95,  section  2  and  3.  That  the 
amounts  so  placed  upon  the  tax  duplicate  were  a  lien  upon 
the  land,  is  settled  by  the  case  of  Baker  v.  Cleniy  102  Ind. 
109.  True,  the  amounts,  when  collected,  were  to  be  paid  to 
the  person  holding  the  certificate,  but  he  had  no  lien  which 
he  could  enforce,  except  through  the  instrumentality  of  the 
State.  Stonm  v.  Stevens,  104  Ind.  46.  The  amounts  were, 
however,  a  lien  upon  the  land,  and  that  lien  was  to  be  en- 
forced and  the  amount  collected  by  the  county  treasurer  as 
State  and  county  taxes  are  collected.  The  lien,  therefore, 
for  the  purposes  of  collection,  may  be  said  to  be  a  lien  in 
favor  of  the  State.  The  statute,  in  express  words,  declared 
that  the  amounts  so  placed  upon  the  tax  duplicate  should  be 
collected  as  other  taxes  are  collected.  This,  we  think,  in- 
cluded that  provision  of  the  tax  law  for  the  collection  of 
taxes,  which  provides  that  the  amount  paid  shall  be  declared 
a  lien  upon  the  land  in  favor  of  the  purchaser,  in  case  the 
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deed  shall  prove  ineffiectual  to  convey  title.  In  this  we  are 
supported  by  the  analogous  cases  of  Bothwell  v.  Millikan,  104 
Ind.  162;  Millikan  v.  ifor/i,  104  Ind.  498;  Justice  v.  City 
of  LogaTisporty  101  Ind.  326.  Of  course,  if  the  ditch  pro- 
ceedings were  void,  the  aniounts  placed  upon  the  tax  dupli- 
<»te  did  not  become  a  Hen  in  favor  of  any  one.  In  an  ordi- 
nary case  to  enforce  a  lien  for  the  State  and  county  taxes 
where  the  tax  deed  is  ineffectual  to  convey  title,  the  statute 
throws  upon  the  land-owner  the  burden  of  showing  that  the 
assessed  taxes  do  not  constitute  a  lien.  Scott  v.  Millikan,  104 
Ind.  75.  These  liens  for  ditch  assessments  or  allotments, 
however,  stand  upon  a  different  basis  in  that  regard.  When 
a  party  asserts  title  under  and  through  an  allotment,  under 
the  act  of  1875,  or  seeks  to  have  a  lien  declared  for  the 
amount  of  the  allotment  when  the  tax  deed  is  ineffectual  to 
convey  title,  the  burden  is  upon  him  to  allege  and  prove  that 
the  law  was  substantially  complied  with,  in  relation  to  notice 
to  parties  to  be  affected.  Pickering  v.  Statty  etc,  ante,  p. 
228 ;  Shaw  v.  State^  etc.,  97  Ind.  23 ;  Wishmier  v.  State,  etc., 
97  Ind.  160;  Vizzard  v.  Taylor,  97  Ind.  90.  Of  course, 
where  presumptions  supply  the  place  of  proof,  no  other  proof 
is  necessary.  All  of  the  proceedings  in  the  ditch  case  might 
be  regular,  and  yet  the  sale  of  the  land  be  invalid,  as,  for  ex- 
ample, the  failure  to  first  levy  upon  pei*sonal  property. 

The  land  in  controversy  was  owned  by  Frank,  Emma,  Ed- 
ward and  Clara  Brosemer,  as  tenants  in  common.  The  name 
of  Clara  Brosemer  does  not  appear  in  the  proceedings  which 
led  to  the  establishment  of  the  Hissong  ditch,  the  selling  of 
the  allotments,  the  placing  of  the  amount  upon  the  tax  du- 
plicate, nor  in  any  other  part  of  the  proceedings.  Whatever 
may  be  said  as  to  the  other  portions  of  the  proceedings,  it  was 
necessary  that  the  names  of  the  land-owners  should  appear 
in  the  notice  by  the  auditor,  of  the  filing  of  the  report  of  the 
Tiewers.     1  R.  S.  1876,  p.  428,  section  2. 

The  commissioners'  record  in  the  matter  of  the  Hissong 
ditch  contains  the  following :  "  Comes  now    *    *    *    F.  B. 
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Thomas,  publisher  of  the  Wiuamac  Democrat,  and  files  his 
affidavit  and  printed  notice  in  these  words  (insert),  that  due 
and  printed  notice  was  given  the  owners  of  real  estate  herein 
affected  by  the  construction  of  such  ditch,  *  *  by  posting 
the  printed  notices  in  three  of  the  most  public  places  in  the 
ueigliborhood  of  said  proposed  ditch ;  and  also  comes  Jere* 
miah  H.  Falvey,  auditor,  and  files  affidavit  that  he  sent  a 
printed  notice  to  each  non-resident  that  could  be  ascertained." 

Whatever  might  be  said  of  the  case,  did  it  affirmatively  ap- 
pear that  the  board  of  commissioners  found  that  notice  had 
been  given  to  Clara  Brosemer?  It  is  clear  that  the  above 
does  not  amount  to  such  a  finding.  If  it  amounts  to  any- 
thing more  than  a  statement  as  to  what  was  contained  in  the 
affidavit,  the  statement,  "the  owners  of  real  estate  herein  af- 
fected,'^ limits  the  finding  to  those  named  in  the  proceedings* 
Clara  Brosemer,  as  we  have  seen,  was  not  named  in  any  of 
the  proceedings.  As  to  her,  therefore,  there  is  not  only  no 
finding  that  notice  had  been  given  to  her,  but  rather  an  affirma- 
tive statement  that  she  had  no  notice,  because  the  notice  was 
to  those  named  in  the  proceedings. 

The  copy  of  the  printed  notice  which  we  find  in  the  record 
contains  the  names  of  the  other  land-owners,  but  not  the 
namexof  Clara  Brosemer.  Her  rights  could  not  be  affected 
by  the  proceeding  to  which  she  was  in  no  way  a  party,  and 
of  which  she  had  no  notice.  Yotmg  v.  Welh,  97  Ind.  410 ; 
Vizzardy,  Taylor^  supra ;  Jones  v.  Cardwell,  98  Ind.  331.  If 
as  to  her  there  had  been  some  notice,  although  defective,  we 
should  have  a  different  case.  Jackson  v.  StaUf  etc.,  104  Ind. 
516  ;  McMuUen  v.  State^  ex  rel.,  105  Ind.  334. 

It  follows  from  the  above  conclusions,  that  under  the  evi- 
dence before  us,  Clara  Brosemer  was  not  bound  by  the  pro- 
ceeding in  the  matter  of  the  Hissong  ditch ;  and  that  her 
interest  in  the  land  can  not  be  subjected  to  a  lien  for  the 
whole,  nor  for  any  part,  of  the  amount  charged  against  it  on 
account  of  the  allotments  in  that  ditch  proceeding.  Her 
motion  for  a  new  trial,  therefore,  should  have  been  sustained^ 
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And  as  the  invalidity  of  the  lien  as  to  her  interest  in  the  land 
necessarily  affects  the  interests  of  the  other  appellants  as  ten- 
nan  ts  in  common  with  her,  the  judgment  must  be  reversed  as 
to  all  of  them.  No  tenable  objections  have  been  urged  against 
the  proceedings  and  judgment  below  so  far  as  they  rest  upon 
the  State  and  county  taxes. 

It  is  urged  in  argument,  that  no  valid  claim  against  the 
land  could  grow  out  of  the  working  of  the  allotments  by 
William  Kelsey,  for  the  reason  that  at  the  time  the  allot- 
ments were  sold  to  him,  he  was  the  holder  of  a  tax  certificate 
for  the  land,  having  bought  it  at  a  previous  tax  sale.  The 
record,  we  think,  does  not  show  the  fects  to  be  as  contended. 
If,  however,  he  held  such  a  certificate,  which  was  valid  and 
has  ripened  into  a  title,  appellants  are  not  in  a  position  to 
complain  of  the  judgment,  because  they  have  no  interest  in 
the  land  to  be  affected  by  it.  If  the  previous  tax  sale  and 
certificate  were  invalid,  the  land  belonged  to  appellants,  and 
there  is  no  reason  that  we  can  see  why  the  allotments  might 
not  have  been  sold  to,  and  worked  by,  Wm.  Kelsey. 

A  third  ditch  affecting  the  land  was  constructed  under  the 
circuit  court  act.  An  alleged  assessment  in  that  proceeding 
IS  set  up  in  the  second  paragraph  of  appellee^s complaint;  but 
as  it  is  manifest  that  the  court  below  found  for  appellants 
upon  that  paragraph,  and  as  no  cross  errors  are  assigned  by 
appellee,  we  express  no  opinion  as  to  the  validity  of  that  pro- 
ceeding, nor  as  to  the  right  of  appellee  to  recover  any  amount 
of  the  alleged  assessment  in  the  manner  here  attempted. 

Judgment  reversed,  at  appellee^s  costs,  and  cause  remanded, 
with  instructions  to  the  court  below  to  sustain  appellants' 
motion  for  a  new  trial. 

Filed  May  25, 1886. 
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137  224|  Drebert  et  al.  v.  Trier. 

Drainage. — Trial  by  Jury, — Exceptions. — Practice, — Under  section  4276,  R. 
S.  1881,  questions  of  fact  in  drainage  proceedings  under  the  act  of  April 
8th,  1881,  of  which  such  section  is  a  part,  are  not  triable  by  jury,  but 
where  no  exception  to  their  submission  to  a  jury  is  reserved,  the  error 
is  not  available  on  appeal. 

Same. — Establishment  of  New  on  Line  of  Old  DUch, — Evidence  as  to  Cost  and 
Cfmdition  of  Latter. — In  a  drainage  proceeding,  where  it  is  proposed  to  es- 
tablish a  new  ditch  upon  the  line  of  one  already  established,  evidence  in 
admissible  to  show  the  construction,  capacity,  cost  and  general  condition 
of  the  old  ditch. 

From  the  Allen  Circuit  Court.  I 

W,  6,  Golerick  and  P.  B.  Coleriek,  for  appellants. 

W.  H,  Coombsy  R.  C,  Bell  and  8.  L.  Morris,  for  appellee. 

NiBLACK,  J. — This  was  a  proceeding  under  the  drainage 
act  of  April  8th,  1881,  R.  S.  1881,  section  4274. 

On  the  15th  day  of  March,  1882,  Paul  Trier  filed  his  pe- 
titioh  in  the  court  below,  representing  that  he  was  the  owner 
of  certain  particularly  described  tracts  of  lands,  in  Allen 
county,  which  would  be  benefited  by  drainage,  but  that  such 
drainage  could  not  be  accomplished  without  affecting  the  lands 
of  a  considerable  number  of  other  persons,  which  lands  were 
also  particularly  described,  giving  the  names  of  the  owners 
of  each  tract  respectively ;  also,  representing  that  the  desired 
drainage  could  be  best  and  most  cheaply  accomplished  by  the 
construction  of  a  ditch,  designating  its  place  of  commence- 
ment as  well  as  its  general  direction. 

The  petition  being  supported  by  the  oath  of  the  petitioner, 
and  proof  being  thereafter  made  of  notice  of  his  intention  to 
present  the  petition,  the  circuit  court  referred  the  matters 
contained  in  the  petition  to  the  commissioners  of  drainage  of 
the  county,  who,  after  making  a  personal  inspection  of  the 
lands  described  as  stated  in  the  petition,  reported,  amongst 
other  things,  that  the  construction  of  the  proposed  ditch 
would  be  promotive  of  the  public  health,  as  well  as  of  benefit 
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to  a  public  highway,  and  would  also  constitute  a  work  of 
public  utility.  Thereupon,  Henry  Drebert,  John  K.  Drebert, 
Frederick  Harris,  John  H.  Fuechtenicht,  Daniel  Oppliger 
and  John  H.  Lange,  persons  whose  lands  were  upon  the  line 
of  the  contemplated  improvement,  remonstrated  against  the 
construction  of  a  ditch,  as  recommended  by  the  commission- 
ers of  drainage. 

The  circuit  court,  upon  its  own  motion,  empanelled  a  jury 
to  try  the  issues  formed  by  the  remonstrance,  which,  after 
hearing  the  evidence,  returned  a  verdict  finding  all  the  issues 
submitted  to  them  in  favor  of  the  petitioner.  Whereupon 
the  circuit  court  rendered  a  judgment  establishing  the  ditch, 
approving  the  assessments  made  by  the  commissioners  of 
drainage,  and  making  the  necessary  orders  for  the  construc- 
tion of  the  proposed  work. 

A  trial  by  jury  is  not  contemplated  by  the  statute  in  causes 
like  the  one  in  hearing.  R.  S.  1881,  section  4276  ;  Ander- 
son V.  Caldwell,  91  Ind.  451  (46  Am.  R.  613).  But  as  the 
remonstrants  reserved  no  exception  to  the  submission  of  the 
cause  to  a  jury,  they  can  not  complain  of  that  proceeding 
upon  this  appeal.     Neff  v.  Reed,  98  Ind.  341. 

At  the  trial  the  remonstrants  proposed  to  prove  by  one  of 
their  number,  who  was  a  witness  in  the  cause,  that  there  was 
already  a  ditch  upon  the  line  on  which  it  was  designed  to 
locate  the  ditch  then  in  controversy,  and  to  show  the  dimen- 
sions of  the  old  ditch  and  its  general  condition  at  different 
points  along  its  line,  but  the  proposed  proof  was  excluded, 
and  no  formal  exception  was  reserved  upon  that  particular 
exclusion  of  evidence.  Later  on  in  the  trial,  however,  the 
remonstrants  offered  in  evidence  the  petition,  notice,  report 
of  viewers  and  proceedings  of  the  board  of  commission- 
ers of  Allen  county,  theretofore  establishing  and  opening  a 
ditch  upon  the  same  ground  on  which  the  contemplated  new 
ditch  was  to  be  constructed,  for  the  purpose  of  showing  the 
width  and  depth  of  such  ditch,  so  already  established  and 
opened,  and  the  assessments  which  had  been  made  for  the 
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construction  of  the  same,  but  the  evidence  thus  offered  was 
also  excluded,  to  which  an  exception  was  reserved  and  car- 
ried into  the  record  of  the  proceedings  at  the  trial. 

It  was  held  in  the  case  of  Meranda  v.  Spurlin,  100  Ind. 
380,  that  a  new  ditch  may  be  constructed  along  and  upon  the 
line  of  an  older  and  already  established  ditch.  When,  there- 
fore, it  is  proposed  to  construct  a  new  ditch  upon  the  line  of 
an  old  one,  the  question  as  to  the  facilities  which  the  old 
ditch  affords  for  drainage,  becomes  at  once  a  pertinent  ques- 
tion, and  incidentally  to  that  question  the  size,  capacity,  cost 
and  general  condition  of  that  ditch  are  made  proper  subjects 
of  inquiry.  The  cost  of  the  old  ditch,  and  the  results  ac- 
complished by  opening  it,  tend  to  throw  light  upon  the  rea- 
sonableness and  feasibility  of  the  further  expenditure  of 
money  upon  the  same  ground,  and  hence  those  subjects  are 
material  and  jx^rtinent  matters  to  be  considered  in  determin- 
ing whether  the  new  ditch  prayed  for  is  a  practicable  and 
necessary  improvement.  These  views  are  in  practical  har- 
mony with  the  case  of  Meranda  v.  Spurlin^  cited  above,  and 
the  more  recent  case  of  Bass  v.  Elliott,  105  Ind.  517.  It 
follows  that  the  circuit  court  erred  in  excluding  the  papers 
and  proceedings  pertaining  to  the  establishment  and  con- 
struction of  the  old  ditch  referred  to  in  this  case,  from  the 
consideration  of  the  jury. 

Other  questions  were  reserved  upon  the  proceeding  below, 
and  have  been  discussed  in  argument,  but  the  practice  in 
drainage  cases  has,  in  most  cases  likely  to  hereafter  arise, 
become  so  well  settled  by  recent  decisions  of  this  court,  that 
we  deem  it  unnecessary  to  express  an  opinion  upon  any  of 
the  other  questions  so  reserved  and  discussed  in  argument. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

ZoLLARS,  J.,  was  absent  when  this  cause  was  considered. 

Filed  May  25, 1886. 
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Th?  Phenix  Insurance  CJompany  v.  Lamar. 

IjSfBURAXCE.-'Slipulaiion  Againtt  Olher  Innirance  "  Whether  VaHd  or  Not.*' 
When  Policy  AvoidedL^Where  a  policy  of  insurance  stipulates  thnt  it 
ahall  be  void,  if,  without  the  consent  of  the  company  issuing  it,  other 
insurance  shall  be  obtained,  whether  valid  or  not,  a  prohibited  policy 
which  requires  the  production  of  extraneous  facts  to  avoid  it  is  within 
the  condition,  but  not  so  one  that  is  in  and  of  itself  void  and  constitutes 
no  contract  of  insurance. 

From  the  Spencer  Circuit  Court. 

A.  Gilchrist,  C.  A.  DeBruler,  B.  Harrison,  W.  H.  K  Ml- 
ler  and  J.  B.  Elam,  for  appellant. 

W,  H.  Thomas  and  E.'M.,StDan,  for  appellee. 

Mitchell,  J. — This  was  a  suit  by  William  S.  Lamar 
against  the  Phenix  Insurance  Company^  to  recover  for  an  al- 
leged loss  by  fire,  under  a  policy  of  insurance  issued  upon 
the  property  of  the  former. 

The  policy  contained  this  condition:  "  If  the  assured  shall 
have,  or  shall  hereafter  make,  any  other  insurance  (whether 
valid  or  not)  on  the  property  herein  described,  or  any  part 
thereof,  without  the  consent  of  this  company  written  hereon," 
this  policy  shall  be.  void. 

The  insurance  company  answered  that  the  condition  above 
set  out  had  been  violated,  in  this,  that  the  insured  had,  prior 
to  the  receipt  of  the  policy  on  which  suit  was  brought,  ac- 
cepted a  policy  of  insurance  for  $500,  covering  a  part  of  the 
property  insured,  which  policy  so  accepted  had  been  issued 
by  the  Germania  Insurance*  Company  of  New  York,  and 
which  remained  in  force  at  the  time  that  in  suit  was  taken 
out,  and  that  no  consent  to  this  latter  policy  was  endorsed  on 
the  policy  in  suit,  or  was  otherwise  given. 

To  this  it  was  replied  that  the  Germania  policy  contained 
a  provision  avoiding  it,  in  case  of  the  existence  or  subsequent 
procurement  of  other  insurance  upon  the  property  therein 
Vol.  106.— 33 
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described,  unless  specially  agreed  to  in  writing  in  or  upon 
such  policy ;  that  at  the  date  the  Germania's  policy  was  re- 
ceived, the  assured  held  a  policy  for  $2,000,  issued  by  the 
Home  Insurance  Company  of  New  York,  covering  the  same 
property,  and  that  no  consent  by  the  Germania  had  been  given 
to  the  policy  which  the  assured  held  in  the  Home,  and  that  for 
that  reason  the  policy  held  in  the  Germania  was,  and  had 
been  at  all  times  invalid  and  void. 

Upon  demurrer  this  was  held  a  sufficient  reply.  A  re- 
covery was  accordingly  had  for  the  amount  stipulated  in  the 
policy. 

The  reply,  it  will  be  observed,  seeks  to  avoid  the  effi^ct  of 
the  condition  against  other  insurance,  by  the  assumption  that 
only  such  other  insurance  as  is  valid  and  enforceable  is  within 
the  inhibition  of  the  contract. 

Since,  however,  there  is  put  forward  no  claim  of  mistake, 
surprise  or  other  circumstance  which  would  authorize  a  mod- 
ification of  the  condition,  or  relieve  the  insured  from  its  ef- 
feet,  the  contract,  as  the  parties  had  deliberately  chosen  to 
make  it  for  themselves,  must  furnish  the  measure  of  their 
rights.  The  inquiry  must  be,  what  have  the  parties  agreed  to? 

In  determining  the  liability  of  insurance  companies,  stip- 
ulations similar  to  that  above  set  out  have  been  the  subject 
of  much  discussion,  and  not  a  little  contrariety  of  opinion. 
There  are  cases  in  which  the  condition  in  respect  to  further 
insurance  is  general,  the  conventional  phrase,  "  whether  valid 
or  not,"  being  absent,  which  proceed  upon  such  a  construc- 
tion of  the  contract  as  brings  within  its  prohibition  only  such 
other  insurance  as  is  valid  and  enforceable.  That  other  in- 
surance has  been  taken  by  the  insured,  which  at  the  time  of 
the  loss  is  inoperative,  or  voidable,  so  that  no  action  could 
be  successfully  maintained  for  its  recovery,  is  held  in  the  cases 
referred  to,  not  to  operate  in  avoidance  of  a  policy  containing 
the  ordinary  stipulation  against  such  further  insurance.  Con- 
spicuous among  the  later  cases  which  adopt  this  view  are  the 
following:    Suthcrldnd  v.  Old  Dominion  Ins,  Co.,  31  Grat 
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176;  Fireman's  Ins.  Go.  v.  Holt,  35  Ohio  St.  189  (35  Am^ 
R.  601) ;  Dahlberg  v.  &,.  Louis  M.  Ins.  Co.,  6  Mo.  App.  121  ; 
Gee  V.  Oieshire  Go.  if.  F.  Ins.  Go.,  55  N.  H.  65  (20  Am.  R. 
171).  To  the  foregoing  maybe  added  Hubbard  v.  Hartford 
Fire  Ins.  Go.,  33  Iowa,  325  (11  Am.  R.  125),  which,  in  a 
modified  form,  holds  the  same  general  doctrine. 

On  the  other  hand,  cases  which  seem  well  supported  in  rea- 
son, proceed  upon  the  theory  that  the  only  purpose  for  which 
provisions  of  the  character  under  consideration  are  inserted 
in  policies  is  to  protect  the  insurer  against  the  hazard  of  ovor- 
insurance,  by  taking  away  the  motive  which  the  insured 
might  otherwise  have  for  the  destruction  of  his  own  prop- 
erty. Other  insurance  taken  without  consent,  whether  valid 
or  not,  is  held  to  avoid  the  policy  in  violation  of  which  it 
has  been  taken.  The  assumption  is,  that  the  vigilance  of  the 
property-owner  will  be  stimulated  to  guard  against  loss  by 
requiring  him  to  maintain  such  relation  to  the  property  in- 
sured as  that  its  destruction  by  fire  shall  not  enure  to  his  pe- 
cuniary benefit. 

Such  being  confessedly  the  purpose  of  the  contract,  it  is 
not  perceived  how  its  object  is  in  any  degree  promoted  by  the 
conclusion  that  notwithstanding  the  insured  may  have  in- 
tended to  secure  over-insurance,  and  may  have  firmly  be- 
lieved he  had  succeeded  in  doing  so,  it  is  only  where  the  at- 
tempt is  actually  successful  that  the  prohibitory  condition  is 
operative.  It  might  be  said  with  much  reason  that  such  a 
construction  defeats  the  puijpose  of  the  provision,  and  renders 
it  practically  nugatory. 

Moreover,  to  hold  that  only  such  other  insurance  as  is  not 
void,  and  can  not  be  avoided  by  extraneous  facts,  is  within 
the  prohibition  of  the  contract,  affords  the  opportunity  for 
the  anomalous  spectacle  of  an  insured  avoiding  the  effect  of 
apparent  over-insurance  and  compelling  payment  of  one 
policy  by  exhibiting  his  own  turpitude  in  obtaining  another. 

It  is  held  in  some  cases  that  subsequent  or  further  insur- 
ance, created  by  policies  which  are  totally  void,  is  no  obstacle 
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in  the  way  of  a  recovery  on  the  policy  on  which  the  claim  is 
made.  Rising  Sun  Ins.  Co.  v.  Slaughiery  20  Ind.  520.  If, 
however,  such  policies  are  voidable  only  for  some  breach  of 
•condition,  for  which  the  insurer  might  avoid  them,  they  are 
within  the  prohibition  i^inst  further  insurance.  Funke  v. 
Minnesota,  etc.,  Ins.  As8\  29  Minn.  347  (43  Am.  R.  216) ; 
Boer  V.  Phoenix  Ins.  Co.,  4  Bush,  242 ;  Sv^gs  v.  Liverpool, 
^tc.,  Ins.  Co.,  9  Ins.  L.  J.  667 ;  Landers  v.  WaJtertown  Fire 
Ins.  Co.,  86  N.  Y.  414  (40  Am.  R.  554) ;  Bigler  v.  N.  Y.  C. 
Ins.  Co.,  22  N.  Y.  402 ;  lackey  v.  Georgia  Home  Ins.  Co., 
42  Ga.  456 ;  David  v.  Hartford  Ins.  Co.,  13  Iowa,  69 ;  Oar* 
pen^^^jJProvidence,  etc.,  Ins.  Co.,  16  Peters,  495. 

It  is,  however,  not  necessary  for  us  to  determine  or  further 
intimate  an  opinion  upon  the  proper  construction  of  a  policy 
which  simply  stipulates  that  other  insurance  taken  without 
the  consent  of  the  insurer  shall  render  the  policy  void.  It 
may  well  be  assumed  that  the  prevailing  uncertainty  and  con- 
trariety of  opinion  on  that  subject  was  the  efficient  cause  for 
introducing  into  the  policy  sued  on  the  phrase  which  dis- 
tinguishes it  from  the  policies  involved  in  the  cases  referred  to. 

The  contract  is,  that  othtT  insurance,  ^^  whether  valid  or 
not,"  taken  without  the  written  consent  of  the  insurance  com- 
pany, shall  render  the  policy  void.  It  was  thus  agreed  that 
the  validitv  or  invalidity  of  other  insurance,  taken  without 
the  written  consent  of  the  insurer,  should  not  be  the  subject 
of  future  contract.  Any  contract  of  insurance,  so  held  or 
accepted,  was  to  render  the  policy  in  suit  void.  This  agree- 
ment was  not  against  public  policy,  nor  prohibited  by  law. 
So  far  as  appears,  it  was  with  a  full  comprehension  of  its 
terms,  deliberately  entered  into.  It  is,  therefore,  to  have 
effect  according  to  its  plain  and  obvious  meaning.  North- 
western M,  L.  Ins.  Co.  V.  Hazelett,  105  Ind.  212;  Continentcd 
Ins.^Co.  V.  Hulman,  92  111.  145  (34  Am.  R.  122);  Liverpool, 
etc.,  Ins.  Co.  V.  Verdier,  35  Mich.  395. 

So  far  as  appears,  the  policy  in  the  Germania  Insurance 
-Company  was  regarded  both  by  the  insurance  company  which 


MAY  TERM,  1886.  51T 


The  Board  of  CommiBsioners  of  Knox  County  v,  Montgomery. 

issued  it,  and  the  insured,  as  being  valid  and  in  force  at  the 
time  the  policy  in  suit  was  accepted,  as  well  as  when  the  loss 
occurred.  Whatever  we  might  conclude  in  respect  to  the 
ordinary  condition  concerning  further  insurance,  we  are  clear- 
that  where  the  partly,  as  in  the  case  before  us,  have  stipu- 
lated in  their  contract  that  other  insurance,  whether  valid  or 
not,  shall  avoid  the  policy,  the  effect  of  such  a  stipulation 
can  not  be  avoided  by  showing  that  the  prohibited  insurance* 
was  invalid. 

As  applicable  to  a  policy  embracing  a  condition  of  that  de- 
scription, this  general  principle  may  be  stated :  If  the  pro- 
hibited policy,  held  or  received  by  the  insured,  is  in  and  of 
itself  invalid  and  void,  so  that  it  in  fact  constitutes  no  con- 
tract of  insurance,  it  will  not  affect  the  validity  of  that  un- 
der which  the  claim  for  indemnity  is  made.  But  if  to  avoid 
it,  requires  the  production  of  facts  extraneous  to  the  policy^ 
it  will  be  within  the  condition  against  further  insurance,  and 
unless  consented  to  will  render  the  other  voidable.  We  are 
thus  led  to  the  conclusion  that  the  court  erred  in  overruling: 
the  demurrer  to  the  reply. 

A  further  question  arising  upon  the  evidence  is  suggested^ 
but  as,  upon  the  facts  disclosed,  it  can  not  be  material,  in  view 
of  future  considerations,  that  we  decide  it,  without  consid- 
ering that  question,  the  judgment  is  reversed  with  costs,  with 
directions  to  the  court  below  to  sustain  the  demurrer  to  the 
second  paragraph  of  the  reply,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 
Filed  May  25, 1886. 
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of  a  tax,  in  pursuance  of  an  appropriation  voted  in  aid  of  a  railroad, 
may  be  first  presented  to  the  board  of  commissioners,  and  in  the  event 
of  an  adverse  decision,  an  appeal  will  lie;  but  if  the  board  should  re- 
fuse to  act,  mandamus  is  the  appropriate  remedy. 

•Same.— De^  oj  Qowri», — The  delay  of  the  board  of  commissioners,  in  act- 
ing upon  the  petition  at  the  time  required  by  law,  will  not  prejudice 
the  rights  of  the  petitioner. 

Change  of  Venue.— iVesumpiion  <s»  to  RefftUarity. — iVturfice. — If  the  record 
does  not  affirmatively  show  that  a  change  of  venue  was  improperly 
granted,  it  will  be  presumed  that  the  cause  was  rightfully  in  the  court 
where  tlie  trial  took  place,  and  mere  recitals  in  a  motion  can  not  pre- 
vail against  this  presumption. 

County  Commissi  oners. — QmcluHveness  cf  Decisions. — ColUUeral  AUadc,— 
The  decision  of  the  board  of  commissioners  is  conclusive  upon  all  ques- 
tions essential  to  the  validity  of  the  judgment  pronounced  by  it,  and 
they  can  not  again  be  litigated  except  in  case  of  a  direct  attack  upon 
the  judgment. 

Statute. — Public  i^^/icy.— Where  a  valid  statute  expressly  aathorixes  ao 
act  to  be  done,  the  courts  can  not  consider  its  policy. 

From  the  Daviess  Circuit  Ck)urt. 

'     W.  A.  (Mlopy  O.  W.  Shaw  and  C.  B.  Kessingery  for  ap- 
pellant. 

O.  O.  Beily,  W,  C.  Niblack,  W.  H.  DeWolf  and  8.  N.  Cham- 
berSj  for  appellee. 

Elliott,  J. — The  appellee  filed  a  petition  before  the  board 
of  commissioners  of  Knox  county,  alleging  that  at  the  March 
.session,  U883,  of  that  body,  a  petition  of  more  that  twenty- 
live  freeholders  of  Vincennes  township  was  presented,  pray- 
ing that  an  appropriation  of  $90,000  be  made  to  aid  the 
Vincennes  and  Ohio  River  Railroad  Company  in  the  con- 
struction of  its  road ;  that  at  an  election  held  according  to 
law,  the  voters  of  the  township  voted  in  favor  of  making  the 
Appropriation;  that  at  the  June  session,  1883,  the  election 
returns  were  canvassed,  and  it  was  adjudged  by  the  board  that 
«  majority  of  the  votes  were  cast  in  favor  of  the  appropria- 
tion ;  that  the  board  failed  to  levy  the  tax,  and  that  the  peti- 
tioner is  a  citizen  and  taxpayer  of  Vincennes  township. 
Prayer  that  the  board  be  required  to  levy  a  tax  and  cause  it 
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to  be  placed  upon  the  duplicate.  A  decision  was  made  upon 
the  petition  against  the  petitioner,  and  he  appealed  to  the 
circuit  court. 

One  of  the  positions  assumed  by  the  appellant's  counsel  is, 
that  the  appellee  did  not  pursue  the  appropriate  remedy.  The 
ground  upon  which  this  position  is  placed  is  that  the  appro- 
priate remedy  in  such  a  case  as  this  is  mandamus.  We  can 
not  yield  to  the  contention  that  mandamus  is  the  exclusive 
remedy.  In  at  least  two  cases  we  have  recognized  the  doc- 
trine that  the  case  may  first  be  presented  to  the  board  of  com- 
missioners, and  that  in  the  event  of  an  adverse  decision  an 
appeal  will  lie.  Board,  etc.,  v.  Karp,  90  Ind.  236 ;  Gavin  v. 
Board,  do,,  81  Ind.  480.  These  decisions  are  in  harmony 
with  those  which  declare  that  the  board  of  commissioners  is 
in  many  cases  to  be  regarded  as  a  court,  and  its  decisions  as 
judicial  judgments,  from  which  an  appeal  will  lie  to  the  cir- 
cuit court.  Grusenmeyer  v.  Cfity  of  Logansport,  76  Ind.  549 ; 
CHty  of  Logansport  v.  LaRose,  99  Ind.  117;  Town  of  Cicero 
V.  Williamson,  91  Ind.  541 ;  RuVierford  v.  Davis,  95  Ind.  245. 

It  has  been  often  held  that  where  a  case  is  presented  in- 
voking a  judicial  decision  by  the  board,  its  decision  can 
not  be  collaterally  impeached,  but  can  only  be  successfully 
attacked  by  appeal.  Staie,  ex  reL,  v.  Board,  etc.,  101  Ind. 
€9 ;  Board,  etc.,  v.  Maxwell,  101  Ind.  268 ;  Board,  etc,  v. 
Greg(yry,  42  Ind.  32;  Ffaffy.  Board,  etc.,  94  Ind.  529. 

In  this  instance  the  complaint  or  petition  filed  by  the  ap- 
pellee invoked  the  exercise  of  judicial  power,  and  we  can 
perceive  no  valid  reason  why  the  appellee  could  not  appeal 
from  the  decision  against  him.  Nor  do  we  perceive  any  rea- 
son why  the  remedy  adopted  is  not  an  appropriate  one.  It 
gives  the  board  full  opportunity  to  examine  the  case  presented, 
without  being  first  subjected  to  the  annoyance  of  an  action 
in  the  circuit  court,  and  the  liberal  right  of  appeal  conferred 
by  law  secures  to  all  interested  parties  an  ample  opportunity 
of  obtaining  a  review  of  the  decision  of  the  board.  It  is  true 
that  it  has  been  held  that  a  party  may  resort  to  mandamus 
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instead  of  invoking  the  judicial  powers  of  the  board,  but  we 
do  not  think  mandamus  is  to  be  regarded  as  the  exclusive 
remedy  ;  on  the  contrary,  we  think  that  the  party  has  an  elec- 
tion of  remedies.  ^ 

It  is  contended  that  as  the  board  was  required  to  per- 
form a  duty  specially  enjoined  upon  it  by  law,  mandamus 
is  the  appropriate  and  exclusive  remedy.  The  answer 
to  this  argument  is  that  the  taxpayer  elected  to  call  upon  the 
board  to  exercise  its  judicial  power,  and  did  not  ask  it  to  ex- 
ercise its  ministerial  functions.  He  chose  to  submit  to  its 
own  decision,  as  a  court,  the  question  of  his  right  to  have  an 
order  directing  the  levy  of  the  tax,  and  thus  called  upon  it 
to  make  a  judicial  decision.  Doubtless  he  might  in  the  first 
instance  have  pursued  such  a  course  as  would  have  entitled 
him  to  ask  a  mandate,  but  he  was  not  bound  to  do  so,  as  he 
had  an  election  between  two  different  methods  of  procedure, 
for  he  had  a  right  to  elect  to  demand  that,  as  a  ministerial  act, 
the  board  should  levy  the  tax,  or  he  had  a  right  to  bring  the 
matter  before  the  board  as  a  court  and  obtain  a  judicial  de> 
cision.  He  had  choice  of  two  modes  of  procedure,  one  of 
which  would  make  it  necessary  to  resort  to  a  mandate,  and 
the  other,  if  adopted,  as  was  done  in  this  case,  required  him 
to  appeal  from  the  decision  against  him.  Whether  the  remedy 
must  be  by  mandate,  therefore,  depends  upon  the  course  pur- 
sued. 

The  proceedings  before  boards  of  commissioners  respecting 
claims  or  demands  against  the  county,  or  in  which  taxpayers 
are  interested,  are  undoubtedly  of  a  somewhat  anomalous 
character,  for  the  board  occupies  a  dual  position,  as  it  stands 
as  the  representative  of  the  county,  and  its  citizens,  and  also 
acts  as  a  judicial  tribunal,  but,  nevertheless,  a  party  may,  and 
in  many  cases  must,  submit  his  claims  to  its  decision  as  a 
court.  As  the  appellee  did  invoke  the  judicial  power  of  the 
board,  and  did  obtain  its  exercise,  he  can  not  maintain  a  suit 
for  a  mandate.  We  understand  it  to  be  well  settled  that 
where  an  inferior  tribunal  refuses  to  act  mandamus  will  lie; 
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but  where  it  does  act^  and  does  make  a  decision,  the  remedy 
is  that  of  appeal.  P/ister  v.  State,  ex  reL,  82  Ind.  382; 
Baltimore,  etc.,  R.  JR.  Go.  v.  Board,  etc.,  73  Ind.  213;  Wood 
Mandamus,  20. 

For  the  reason  that  the  board  delayed  acting  on  the  peti- 
tion, and  did  not  levy  the  tax,  until  its  June  session,  1883,  it 
is  insisted  that  the  taxpayer  has  no  right  to  have  the  levy 
ordered.  We  can  not  hold  that  the  mere  delay  of  the  board 
to  take  action  at  the  time  required  by  law  can  defeat  the  rights 
of  the  taxpayers  to  have  the  levy  made.  The  case  falls 
within  the  rule  that  the  delay  of  a  court  will  not  be  allowed 
to  prejudice  the  rights  of  parties.  Freeman  Judgments,  sec- 
tion 57. 

The  appeal  from  the  decision  of  the  board  of  commissioners 
was  to,  the  Knox  Circuit  Court ;  thence  the  case  went  to  the 
Daviess  Circuit  Court,  but  the  record  is  silent  as  to  the  grounds 
upon  which  the  change  was  made,  nor  does  it  show  upon 
whose  application  it  was  granted.  In  this  condition  of  the 
record  we  must  presume  that  the  cause  was  rightfully  in  the 
Daviess  Circuit  Court.  Presumptions  are  always  in  favor  of 
the  rulings  of  the  trial  court,  and  it  is  incumbent  upon  the 
party  who  challenges  them  to  show  that  they  were  erroneous, 
and,  under  the  operation  of  this  rule,  it  devolved  upon  the 
appellant  to  affirmatively  show  that  the  cause  was  not  right- 
fully in  the  court  where  the  trial  took  place.  Mere  recitals 
in  a  motion,  unsupported  by  affidavit  or  by  record  statements, 
can  not  prevail  against  the  presumption  in  favor  of  the  juris- 
diction and  action  of  the  trial  court.  Hyatt  v.  CbcAran,  69 
Ind.  436,  see  p.  440. 

The  decision  of  the  board  upon  the  validity  of  the  election 
and  the  sufficiency  of  the  petition,  conclusively  settled  all 
preliminary  questions.  If  there  was  any  error  in  that  de- 
cision, the  remedy  was  by  appeal.  It  is  not  within  the  power 
of  the  parties  or  the  court  to  go  behind  that  judgment.  The 
doctrine  that  the  decision  of  the  board  approving  the  petition 
and  ordering  the  tax,  settles  all  preliminary  questions,  what- 
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soever  be  their  nature,  is  too  firmly  established  to  be  now 
successfully  questioned.  Boards  eto.^  v.  Holly  70  Ind.  469  \ 
Paris  V.  Reynolds^  70  Ind.  359,  see  p.  366 ;  Mullikin  v.  City 
of  Bloomingtoriy  72  Ind.  161  ;  Brocaw  v.  Board,  etc.,  73  Ind. 
543,  see  p.  545 ;  Stoddard  v.  Johtison,  75  Ind.  20 ;  Ricketts 
V.  SprakeTy  77  Ind.  371;  Reynolds  v.  Paris,  80  Ind.  14; 
Coolman  v.  Plemingy  82  Ind.  117,  see  p.  123;  Million  y. 
Boardy  etc,  89  Ind.  5 ;  Norton  v.  Milnery  89  Ind.  197,  see  p. 
201 ;  Caffyn  v.  Staiey  ex  rely  91  Ind.  324,  see  p.  329 ;  Hiltm 
V.  MasoUy  92  Ind.  157. 

It  results  from  these  decisions,  and  many  declaring  the 
same  principle  might  be  added,  that  the  decision  of  the  board 
is  conclusive  upon  all  questions  essential  to  the  validity  of 
the  judgment  pronounced  by  it,  and  these  questions  can  not 
be  again  litigated  except  in  case  of  a  direct  attack  upon  vhe 
judgment. 

The  statute  authorizes  the  voters  to  impose  conditions  upon 
the  company  asking  the  aid,  and  the  conditions  imposed  in 
this  instance  are  such  as  the  statute  authorizes.  R.  S.  1881, 
section  4058.  Where  a  statute  expressly  authorizes  an  act  to 
be  done,  no  question  of  public  policy  affects  the  case  so  far  as 
the  courts  are  concerned.  If  the  statute  is  constitutional  it 
must  stand,  no  matter  how  evil  its  policy  or  how  much  it 
may  be  opposed  to  the  principles  previously  declared  by  the 
courts. 

No  motion  to  modify  the  decree  was  made  in  the  trial  court, 
and  hence  no  question  as  to  its  form  can  be  successfully  made 
in  this  court. 

Judgment  affiimed. 

NiBLACK,  C.  J.,  did  not  take  any  part  in  the  decision  of 
this  case. 
Filed  May  14, 1886 ;  petition  for  a  rehearing  oyerruled  Jane  2, 1886. 
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Landwerlen  v.  Wheeler,  Trustee.  m  m 

|m_jtt| 

Express  Trust. — SulMenption  to  Church  Fund. — Right  of  Tnudee  to  Maintain  J^  ^ 

AcHon, — One  who  is  appointed  to  receive  money  subscribed  to  a  church  io6^5i3l 

fund  and  to  hold  the  same  in  trust  for  the  congregation,  is  the  trustee  H8   l^^\ 

of  an  express  trust,  and  may  maintain  an  action  to  collect  the  amounts  lOJ   ^ 

subscribed,  without  joining  the  cestui  qua  tituU,  iw_  m 

Contract.— 5ui8crip/io«  Puper.— Several  Obligation  of  Subscribers. — A  paper  106  ^ 

reading,  "  We,  the  undersigned,  promise  to  pay  the  following  subscrip-  ^^  ^ 

tions  for  a  new  church,"  etc.,  followed^ by  names,  opposite  which  are  164   438 

different  amounts,  is  the  several  and  not  joint  obligation  of  the  sub-  106  623 

.,  JO  1166    242 

scnbers. 

Samk.— AUerafioTi.^Raiifieation.'—Emdenee.— For  evidence  held  sufficient 
to  show  a  ratification  of  a  contract  to  pay  money  after  the  making  of  an 
alteration  therein,  by  the  insertion  of  the  name  of  a  payee,  see  opinion. 

Supreme  Court. — Brief,  Rules  as  to. — In  the  absence  of  such  a  brief  as 
the  rules  of  the  Supreme  Court  require,  alleged  errors  will  not  be  con- 
sidered. As  to  argument  held  not  sufficient  to  fulfil  the  requirements 
of  such  rules,  see  opinion. 

Same. — Objection  to  Form  of  Judgment. — Objection  to  the  form  of  a  judg- 
ment can  not  be  made  for  the  first  time  in  the  Supreme  Court. 

Instructions  to  Jvry.— Record.  —Practice. — To  make  instructions  a  part 
of  the  record  without  a  bill  of  exceptions,  they  must  be  excepted  to  as 
provided  by  section  535,  R.  S.  1881,  and  also  signed  by  the  judge  and 
filed  as  provided  by  section  533. 

Practice. — Pleading. — Harmless  Error. — It  is  a  harmless  error  to  sustain  a 
demurrer  to  a  good  paragraph  of  answer,  if  there  is  a  paragraph  re- 
maining under  which  the  same  facts  may  be  proved. 

From  the  Shelby  Circuit  Court. 

0.  J.  GleaaneTy  E.  K.  Adams  and  L.  J.  Hackney,  for  ap- 
pellant. 

B.  F.  LovCy  H.  C.  Morrison,  T.  B.  Adams  and  L,  T.  Miche-- 
ner,  for  appellee. 

ZoiiLARS^  J. — In  July,  1877,  at  a  meeting  of  the  eongre-  • 

gation  of  the  St.  Vincent  Catholic  Church,  it  was  determined 
that  a  new  house  in  which  to  worship  was  needed,  and  that 
the  money  necessary  to  build  it  should  be  raised  by  subscrip- 
tions.    Subsequently,  appellee  was  appointed  to  collect,  hold 
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and  pay  out  for  the  benefit  of  the  churchy  in  the  erection  of 
such  house^  the  money  that  might  be  thus  raised. 

In  pursuance  of  the  meeting  above  mentioned,  a  paper  was 
drawn  up  and  circulated  for  subscriptions.    It  is  as  follows : 

"St.  Vincent's,  August  1st,  1877,  Shplby  county,  Indiana. 
We,  the  undersigned,  promise  to  pay  the  following  subscrip- 
tions for  a  new  church  in  honor  of  St.  Vincent  De  Paul^ 
patron  of  the  church  and  congregation.  It  is  hoped  that 
every  member  of  the  congregation  will  show  the  good-will, 
and  help  to  promote  such  a  good  and  holy  object,  as  a  new 
church  is  very  much  needed.  The  subscription  is  to  be  paid 
in  three  payments ;  the  first  payment  is  to  be  made  by  the 
first  of  August,  1878 ;  the  second  August  1st,  1879,  and  the 
third  August  1st,  1880.  The  payment  to  be  made  to  John 
Wheeler,  Esq.,  treasurer." 

Appellant  signed  this  paper,  and  set  opposite  his  name 
"$200."  Quite  a  number  had  signed  it  before  he  did,  and 
quite  a  number  subsequently  signed  it,  setting  opposite  their 
respective  names  different  amounts.  Upon  the  feith  of  the 
subscriptions,  the  cliurch  proceeded  in  the  erection  of  the 
house,  and  contracted  debts  for  material,  etc.  Appellant  has 
paid  no  portion  of  the  $200  set  opposite  his  name^  and  re- 
fuses to  pay  it,  in  whole  or  in  part. 

The  above  are  some  of  the  facts  stated  in  appellee's  com- 
plaint. Appellant  demurred  to  the  complaint.  The  de- 
murrer was  overruled  and  he  excepted.  He  assigns  that 
ruling  as  error.  His  contention  is,  that  the  complaint  shows 
upon  its  face  that  appellee  was  not  a  trustee  of  an  express 
trust  at  the  time  the  subscription  paper  was  signed,  because 
it  is  alleged  that  he  was  appointed  as  treasurer  on  the  first 
day  of  September,  1877,  and  the  paper  is  dated  in  August, 
1877.  It  is  alleged,  however,  that  he  signed  the  paper  as  it 
is,  and  that  is  admitted  by  the  demurrer. 

Appellee  is  named  in  the  paper  as  the  treasurer,  and  the 
person  to  whom  payments  were  to  be  made.  It  is  not  shown 
by  any  averment  that  appellant,  6r  any  other  of  the  sub- 
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scribers  signed  the  paper  on  the  day  of  its  date.  It  must  be 
held/  therefore,  that  when  appellant  signed  the  paper  appel- 
lee was  the  duly  appointed  treasurer  to  collect  the  amounts 
subscribed.  The  paper  itself  and  the  averments  of  the  com- 
plaint show  that  appellee  was  to  collect  and  hold  the  money 
in  trust  for  the  congregation,  and  hence  he  was  the  trustee 
of  an  express  trust,  and  may  maintain  an  action  to  collect 
the  amounts  subscribed  without  joining  the  cestui  que  biiat, 
R.  S.  1881,  section  252;  Dix  v.  Akera,  30  Ind.  431;  Mua- 
selman  v.  Cravens,  47  Ind.  1 ;  Wolcott  v.  Standley,  62  Ind. 
198;  Weaver  v.  Trustees,  etc.,  28  Ind.  112;  Holmes  v.  Boyd, 
90  Ind.  332 ;   Watkins  v.  Fames,  9  Cush.  537. 

Appellant  further  contends,  that  the  written  instrument 
above  set  out,  and  upon  which  this  suit  was  brought,  is  a 
joint  contract,  and  that  hence  all  of  the  other  subscribers 
should  be  made  defendants. 

It  is  a  cardinal  rule  of  construction,  that  contracts  shall 
be  so  interpreted  as,  if  possible,  to  arrive  at  and  carry  out 
the  intention  of  the  contracting  parties.  In  doing  this  refer- 
ence should  be  had  to  the  words  used,  and  they  should,  if 
possible,  be  given  their  literal  and  usual  signification.  But 
it  is  equally  important  that  the  contract  shall  be  considered 
as  a  whole,  and  if  upon  such  consideration  the  intention  of 
the  parties  becomes  apparent,  it  must  prevail  over  the  literal 
interpretation  of  detached  words,  phrases  and  clauses.  Bishop 
Contracts,  section  575;  Irwin  v.  Kilburn,  104  Ind.  113;  1 
Wait's  Actions  and  Defences,  116. 

The  contention  that  the  contract  here  is  joint,  rests  upon 
these  words :  "  We,  the  undersigned,  promise  to  pay  the  fol- 
lowing subscriptions  for  a  new  church,"  etc.  These  words, 
of  themselves,  are  not  sufficient  to  settle  the  interpretation 
that  shall  be  given  to  the  contract.  As  said  by  Mr.  Addison, 
*^  When  the  parties  engage  for  the  performance  of  distinct 
and  several  duties,  mere  words  of  plurality,  such  as  *we 
bind  ourselves,'  will  not  make  the  contract  joint.''  1  Addison 
Con.  (Am.  ed.  by  Morgan)  86. 
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If  the  portion  of  the  contract  relied  upon  by  appellant 
were,  "  We,  the  undersigned,  promise  to  pay  the  following 
subscriptions  set  opposite  our  names,"  there  would  be  no  room 
to  doubt  that  the  contract  would  be  several,  and  that  each 
subscriber,  and  he  alone,  would  be  liable  for  the  amount  set 
opposite  his  name.  Connecticut,  etc.,  R.  R,  Co.  v.  Bailey,  24 
Vt.  465  ;  Erie,  etc.,  R.  R.  Co.  v.  Patrick,  2  Abbott  App.  Cas. 
72 ;  S.  C,  2  Keyes,  256 ;  1  Wood  R.  W.  Law,  p.  57 ;  Price 
V.  Grand  Rapids,  etc.,  R.  R.  Co.,  1 8  Ind.  137. 

In  the  case  last  above,  the  subscription  sued  upon  was  in 
these  words  :  "  We,  the  undersigned,  promise  to  pay  *  *  * 
$25  for  each  share  of  stock  opposite  each  of  our  names,"  etc. 
The  words  "  opposite  each  of  our  names  "  constitute  the  only 
difference  between  that  subscription  and  the  one  under  con- 
sideration. With  this  difference,  the  promise  is  in  the  same 
terras,  and  is  as  much  a  joint  promise  as  in  the  case  before 
us.  In  that  case  it  was  said  :  "  These  stock  subscriptions, 
though  in  form  joint  contracts,  are  intended  to  be,  and  are 
to  be  treated  as  several,  and  each  stockholder  as  liable  simply 
for  the  amount  opposite  his  own  name,"  etc. 

In  the  case  before  us,  there  is  no  statement  as  to  the  amounts 
opposite  each  name  of  the  subscribers,  but  opposite  each  name 
are  the  amounts  subscribed  by  the  different  subscribers.  These 
amounts  vary  from  five  hundred  to  ten  dollars,  as  each  sub- 
scriber felt  inclined  to  give.  The  paper  and  the  manner  of 
the  subscriptions  as  clearly  indicate  the  intention  by  all  the 
parties  that  each  subscriber  should  be  liable,  and  only  liable, 
for  the  amount  by  him  subscribed,  as  if  the  words  "  opposite 
each  of  our  names"  had  been  used. 

The  paper  contains  an  exhortation  to  each  individual  mem- 
ber to  assist,  thus  showing  that  whoever  might  subscribe 
would  only  be  expected  to  pay  the  amount  that  he  might  put 
down  opposite  his  name.  Where  a  person  signed  the  paper 
and  put  down  opposite  his  name  the  amount  subscribed,  he 
just  as  plainly  declared  that  that  was  the  amount  for  which 
he  was  to  be  liable,  as  if  in  the  body  of  the  paper  it  had  been 
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stated  that  each  subscriber  was  to  be  liable  for  the  amount 
opposite  his  name.  See  Erie,  etc,  R.  R,  Co.  v.  Patrick,  supra. 

It  would  be  doing  violence  to  the  manifest  intention  of  the 
contracting  parties,  as  plainly  indicated  by  the  paper,  and  the 
manner  in  which  the  subscriptions  wore  made,  to  hold  that 
the  person  who  subscribed  ten  dollars  is  liable  for  the  whole 
amount  subscribed.  We  hold,  therefore,  that  the  court  be- 
low did  not  err  in  overruling  the  demurrer  to  the  complaint, 
and  in  striking  out  the  answer  in  abatement  setting  up  a  non- 
joinder of  parties  defendants. 

The  fourth  assigned  error  is,  in  substance,  that  the  court 
b^ow  erred  in  sustaining  a  demurrer  to  the  second  paragraph 
of  appellant's  answer.  In  that  paragraph  appellant  set  up 
that  appellee,  as  trustee,  had  not  the  legal  right  and  capacity 
to  maintain  this  action  upon  the  subscription  paper,  for  the 
reason  that  at  the  time  he  (appellant)  made  his  subscription 
thereon,  appellee  was  not  named  therein  as  the  payee  thereof, 
and  that  his  name  as  payee  was  subsequently  inserted,  with- 
out the  knowledge  or  consent  of  appellant. 

The  only  argument  in  appellant's  brief  in  support  of  this 
assigned  error  is  as  follows  :  "  We  think  the  fourth  assign- 
ment of  error  is  presented  by  the  first  and  third  causes  of  de- 
murrer to  the  complaint.  The  argument  made  applies  with 
equal  force  to  the  court's  action  in  sustaining  the  demurrer 
*  *  to  the  second  paragraph  of  answer." 

This  does  not  fulfil  the  requirements  of  the  rules  of  this 
court  upon  the  subject  of  briefs.  The  first  and  third  causes 
of  demurrer  to  the  complaint  questioned  the  sufiGciency  of 
facts  stated,  and  the  right  of  appellee  to  maintain  the  action. 
The  complaint  is  based  upon  the  written  subscription,  which 
is  perfect  upon  its  face,  appellee  being  named  therein  as  the 
treasurer,  to  whom  payments  were  to  be  made.  The  answer 
under  consideration  alleges  facts  to  show  that  after  appellant 
made  his  subscription,  there  was  a  change  in  the  subscription 
paper,  by  the  insertion  of  appellee's  name  as  the  payee. 
Hence  the  argument  as  to  the  sufiiciency  of  the  complaint. 
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and  the  right  of  appellee  to  maintain  the  action  as  shown 
therein^  is  not^  and  can  not  be  regarded  as  an  argument  in 
support  of  the  answer,  nor  in  support  of  the  fourth  assigned 
error. 

No  reasons  are  stated,  nor  are  authorities  cited  in  support 
of  the  .answer.  Neither  are  reasons  stated  or  authorities 
cited  in  support  of  the  fourth  assigned  error. 

It  has  been  many  times  held  by  this  court,  that,  without 
such  a  brief  as  the  rules  require,  alleged  errors  will  not  be 
passed  upon.  Liggett  v.  Firestone,  102  Ind.  514;  Pratt  v. 
AUeUy  95  Ind.  404,  and  cases  there  cited. 

We  may  remark  in  passing,  however,  that  the  alleged  erYor 
in  sustaining  the  demurrer  to  the  second  [mragraph  of  the 
answer,  if  an  error,  was  apparently  a  harmless  one,  because 
<lhe  facts  therein  set  up  were  admissible,  and  were  admitted, 
so  far  as  appellant  could  furnish  proof,  under  the  fourth  par- 
agraph of  the  answer  to  which  the  demurrer  was  overruled. 
The  rule  is  well  settled,  that  the  erroneous  sustaining  of  a 
demurrer  to  a  good  paragraph  of  an  answer,  will  be  regarded 
as  a  harmless  error,  if  there  is  another  paragraph  under  which 
the  same  facts  may  be  proven.  Mason  v.  -Jfcwon,  102  Ind. 
38;  Lantz  \.  Greve,  102  Ind.  173;  Epperson  v.  Hostetter,  95 
Ind.  583  (587);  Moore  v.  Boyd,  96  Ind.  134;  Johnson  v. 
Putnam,  95  Ind.  57 ;  Fuller  v.  Wright,  59  Ind.  333 ;  DeAnnond 
v.  Stoneman,  63  Ind.  386;  McGee  v.  Bobbins,  58  Ind.  463. 

Appellant's  learned  counsel  direct  much  of  their  argument 
to  the  instructions  which  they  claim  were  given  by  the  court 
below,  and  which  they  contend  are  erroneous. 

Appellee's  counsel  contend  that  the  instructions  are  not  in 
the  record,  so  as  to  present  any  question  to  this  court.  This 
contention  can  not  be  disregarded.  They  are  not  brought 
into  the  record  by  a  bill  of  exceptions,  nor  are  they  a  part 
of  the  record,  under  sections  533  and  535,  R.  8. 1881.  The 
clerk  has  copied  into  the  record  what  he  denominates  '*  In- 
structions of  the  court  to  the  jury,"  b»'*;  there  is  nothing  to  . 
show  that  they  were  filed  as  a  part  of  the  record.     As  said 
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in  the  case  of  O* Donald  v.  Gonstant,  82  Ind.  212:  "The 
transcript  contains  no  copy  of  the  clerk's  notation  of  the 
filing,  nor  any  recital  ^hat  they  were  filed."  Section  533, 
mLpra,  provides  that  all  instructions  given  by  the  court  must 
be  signed  by  the  judge  and  filed,  together  with  those  asked 
by  the  parties,  as  a  part  of  the  record.  It  has  been  held  in 
a  number  of  cases,  that  to  make  instructions  a  part  of  the 
record  without  a  bill  of  exceptions,  they  must  not  only  be 
excepted  to  as  provided  by  section  535,  supra,  but  they  must 
also  be  signed  by  the  judge  and  filed  as  provided  by  section 
533,  supra.  Olds  v.  Deckmarty  98  Ind.  162,  and  cases  there 
cited ;  Elliott  v.  Russell,  92  Ind.  526,  and  cases  there  cited ; 
^Supreme  Lodge,  etc.,  V.  Johnson,  78  Ind.  110.  *rhis  court, 
of  course,  can  not  change  or  vary  the  requirements  of  the 
above  statutes. 

It  is  further  contended  by  appellant,  that  the  verdict  is  not 
sustained  by  sufficient  evidence,  and  is  contrary  to  law.  The 
jury  found,  in  answer  to  interrogatories,  that  after  appellant 
had  made  his  subscription  upon  the  paper,  there  were  in- 
serted before  the  word  "  treasurer,^'  the  words,  "  payments  to 
be  made  to  John  Wheeler,  Esq.,''  and  that  aft«r  appellant 
had  received  notice  of  the  change,  he  ])romised  to  pay  his 
subscription,  acknowledging  it  as  a  debt  due  from  him. 

The  evidence  is  conflicting,  but  it  tends  to  sustain  the  find- 
ings of  the  jury.  There  is  also  evidence  which  tends,  in  a 
slight  degree,  to  show  that  appellant  was  present  when  the 
above  words  were  inserted,  and  made  noobjections. 

The  evidence  very  strongly  tends  to  sHbw  that  after  the 
subscription  list  had  been  completed,  the  bishop  of  the  diocese 
visited  the  church,  and  at  a  meeting  where  the  subscribers, 
including  appellant,  were  present,  announced  that  the  object 
of  his  visit  was  to  examine  the  subscription  list,  and  thereby 
determine  as  to  whether  or  not  a  new  house  could  be  and 
should  be  built ;  that  the  bishop,  before  reading  the  subscrip- 
tion paper  aloud, ^ announced  that  if  there  was  any  subscriber 
Vol.  106.— 34 
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who  did  not  intend  to  pay  his  subscription,  he  wanted  him 
to  answer  to  his  name,  and  give  the  reasons  for  not  paying  ; 
that  after  making  this  announcement  the  bishop  read  aloud 
the  subscription  paper  in  its  present  form,  and  called  the 
names  of  the  subscribers,  and  that  appellant  made  no  re- 
spouse,  nor  did  any  other  subscriber;  that,  relying  upon  the 
subscriptions  and  the  good-faith  of  the  subscribers,  debts 
were  subsequently  contracted,  and  the  house  built ;  that  the 
whole  amount  subscribed  is  needed  in  the  payment  of  the 
debts  contracted  in  the  building  of  the  house ;  and  that  some 
months  after  the  above  meeting,  appellant,  at  different  times, 
promised  and  agreed  to  pay  the  amount  of  his  subscription. 
Finally,  and  after  the  church  had  incurred  debts  in  the  erec- 
tion of  the  house  upon  the  faith  of  the  subscriptions,  appel- 
lant refused  to  pay,  4ipon  the  ground  that  there  was  a  disa- 
greement between  his  wife  and  the  priest. 

This  evidence,  with  the  other  evidence  in  the  case,  we  think, 
is  entirely  sufficient  to  justify  the  jury  in  finding  that  he 
ratified  and  adopted  the  contract  of  subscription  as  it  now 
exists.  Upon  the  faith  of  the  subscriptions  the  church  pro* 
ceeded  in  the  contracting  of  debts  and  the  expenditure  of 
money  in  the  building  of  the  house.  Appellant  can  not  now 
refuse  to  pay  his  subscription  without  violating  the  princi- 
ples of  honesty  and  fair  dealing.  His  time  to  have  spoken, 
and  to  have  objected,  was  when  the  bishop  read  the  subscrip- 
tion paper  in  his  hearing,  called  the  names  of  the  subscribers, 
and  invited  objections  from  them.  Watkins  v.  Eamea,  9  Cush. 
537. 

With  this  evidence  before  us,  we  do  not  find  it  necessary 
to  decide  as  to  whether  or  not  the  signing  and  delivery  of  the 
subscription  paper,  with  a  blank  therein  before  the  word 
'^  treasurer,"  authorized  the  holder  to  insert  in  such  blank  the 
name  of  appellee  as  such  treasurer ;  nor  whether  or  not  the 
insertion  of  appellee's  name  in  that  blank,  if  without  appel- 
lant's consent,  constituted  a  material  alteration  of  the  instru- 
ment. Nor  is  it  necessary  to  enter  upon  the  debatable  ground 
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as  to  whether  or  not,  if  the  insertion  of  appellee^s  name  with- 
out appellant's  consent  was  a  material  alteration,  his  ratifi- 
cation and  adoption  of  the  contract  as  altered  constituted  a 
new  contract,  superseding  the  old  one ;  or  as  to  whether  or 
not  his  ratification  related  back  to  the  date  of  the  signing. 
It  is  enough  that  loug  before  this  action  was  commenced  he 
ratified  and  adopted  the  contract  as  it  now  exists,  and  by  his 
silence  when  he  ought  to  have  spoken,  and  by  his  promises 
when  he  might  have  objected,  he  made  the  contract  as  it  now 
exists,  his  contract.  Upon  the  faith  of  this  contract,  the  other 
party  has  expended  money  and  incurred  debts  in  the  build- 
ing of  the  house.  It  is  too  late  now  for  appellant  to  repu- 
diate the  contract  and  escape  liability,  upon  the  sole  ground 
that  appellee's  name  as  payee  and  treasurer  was  inserted  in 
the  blank  after  he  had  made  his  subscription. 

Objection  is  made  to  the  form  of  the  judgment,  but  as  no 
objection  was  made  below,  it  can  not  be  made  in  this  court 
for  the  first  time.  Ludlow  v.  Walker,  67  lud.  353;  Powei^s 
V.  Johnson,  86  Ind.  298,  and  cases  there  cited ;  Buchanan  v. 
Berkshire  Life  Ins,  Co,,  96  Ind.  610,  and  cases  there  cited. 

As  the  record  presents  no  error  for  which  the  judgment 
should  be  reversed,  it  is  affirmed,  with  costs. 

Filed  March  23, 1886;  petition  for  a  rehearing  overruled  June  2, 1886. 


No.  12,378. 

The  Board  of  Commissioners  of  Putnam  County  v. 
The  State,  ex  rel.  Hord,  Attorney  General. 

QoMMOK  School  Fund. — Action  by  State  to  Recover, — StaiiUe  of  Limitaiions.— 
The  statute  of  limitations  is  not  available  as  a  defence  to  an  action  by 
the  State,  against  a  county,  to  recover  the  amount  of  fees  erroneously 
paid  out  of  the  common  school  fund  to  county  officers  for  collecting  and 
disbursing  the  same. 

From  the  Putnam  Circuit  Court. 
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jr.  J.  Smiley,  W.  G,  Neff  and  J.  i.  Myers,  for  appellant. 
F.  T.  Hordy  Attorney  Greneral,  H.  H.  Mathiaa  and  W.  B. 
Hordy  for  appellee. 

HowK,  C.  J. — This  was  an  appeal  to  the  circuit  court  from 
an  order  of  the  board  of  commissioners  of  Putnam  county, 
rejecting  and  refusing  to  allow  a  claim  against  such  county, 
filed  by  the  State  of  Indiana^  on  the  relation  of  its  Attorney 
General.  In  the  court  below,  the  appellee  filed  an  amended 
claim  or  complaint,  to  which  the  appellant  answered  in  two 
paragraphs;  whereof  the  first  was  a  general  denial,  and  the 
second  paragraph  was,  in  effect,  a  plea  that  appellee's  cause 
of  action  had  not  accrued  within  twenty  years  prior  to  the 
commencement  of  this  suit.  Appellee's  demurrer  was  sus- 
tained by  the  court  to  the  second  paragraph  of  answer.  The 
cause  was  tried  by  the  court,  and,  at  appellant's  request,  the 
court  made  a  special  finding  of  the  facts,  and  thereon  stated, 
as  its  conclusion  of  law,  that  appellee  was  entitled  to  recover 
'the  amount  of  its  claim  and  interest.  Over  appellant's  ex- 
ceptions to  the  conclusions  of  law,  judgment  was  rendered  in 
accordance  therewith. 

In  this  court,  appellant  has  assigned  a  number  of  errors, 
but  the  only  one  discussed  by  its  counsel,  in  their  brief  of 
this  cause,  is  the  alleged  error  of  the  court  in  sustaining  ap- 
pellee's demurrer  to  the  second  paragraph  of  answer. 

Appellee  sued  to  recover  the  amount  of  certain  fees  and 
commissions,  which  the  appellant,  as  alleged,  had  errone- 
ously allowed  and  paid  to  its  county  officers,  out  of  the  com- 
mon school  funds,  instead  of  out  of  the  county  revenue,  for 
collecting  and  disbursing  such  common  school  funds  in  the 
years  1855, 1857, 1858  and  1859.  To  appellee's  claim  or  com- 
plaint, as  we  have  seen,  appellant  interposed  a  plea  of  th^ 
statute  of  limitations,  as  the  second  paragraph  of  its  answer, 
and  to  this  paragraph  of  answer  appellee's  demurrer  was  sus- 
tained by  the  court.  Appellant's  counsel  insist  very  ear- 
nestly that  this  ruling  of  the  court  was  and  is  erroneous.  This 
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precise  question  has  recently  been  considered  by  this  court, 
in  several  cases,  and  it  has  been  uniformly  held  that  the  stat- 
ute of  limitations  will  not  constitute  any  valid  or  sufficient 
defence  to  such  a  claim  or  cause  of  action  as  the  one  sued 
upon  in  this  case.  Thus,  in  State,  ex  reL,  v.  Board,  etc.,  90 
Ind.  359,  after  citing  and  quoting  the  provisions  of  our  laws, 
constitutional  and  statutory,  in  relation  to  our  common  school 
funds,  and  the  trust  thereby  imposed  upon  the  several  coun- 
ties of  the  State  in  regard  to  such  funds,  the  court  said : 
"  We  think  that  the  above  provisions  are  entirely  inconsistent 
with  any  statute  of  limitations  that  can  be  relied  upon  to 
protect  the  county  from  the  execution  of  its  trust.  It  can 
not  repudiate  nor  disavow  its  trust ;  and,  where,  as  in  the 
present  case,  it  misappropriates  common  school  funds,  no  fail- 
ure of  the  proper  officials  to  bring  suit  for  any  length  of 
time,  after  notice  of  the  misappropriation,  can  be  set  up  by 
way  of  limitation  to  the  action,  to  the  prejudice  of  the  bene- 
ficiaries of  the  trust." 

What  we  have  quoted  from  the  opinion  of  the  court,  in 
the  case  cited,  is  directly  in  point  in  the  case  under  consider- 
ation, and  meets  our  full  approval  as  an  exact  and  correct 
statement  of  the  law.  In  section  3  of  article  8  of  our  State 
Constitution,  it  is  declared  as  follows :  "  The  principal  of  the 
common  school  fund  shall  remain  a  perpetual  fund,  which 
may  be  increased,  but  shall  never  be  diminished;  and  the  in- 
come thereof  shall  be  inviolably  appropriated  to  the  support 
of  common  schools,  and  to  no  other  purpose  whatever."  In 
section  6  of  the  same  article  of  our  Constitution,  it  is  thus 
declared:  "The  several  counties  shall  be  held  liable  for  the 
preservation  of  so  much  of  the  said  fund  as  may  be  intrusted 
to  them,  and  for  the  payment  of  the  annual  interest  thereon." 

Under  these  provisions  of  the  organic  and  fundamental  law 
of  the  State,  it  is  very  clear,  we  think,  that  no  county  can  be 
permitted  to  pay  any  county  officers,  out  of  the  common 
school  fund  or  the  income  thereof,  any  fees  or  commissions 
for  the  collection  or  disbursement  of  such  fund  or  income; 
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and  where,  as  in  this  case,  any  such  payments  have  been  made, 
the  county  must  be  held  liable  for  the  amount  thereof  and 
interest  thereon,  without  regard  to  lapse  of  time  or  the 
provisions  of  any  statute  of  limitations.  State^  ex  re/.,  v. 
Board,  etc.,  supra,  has  been  fully  approved  and  followed  by 
this  court  in  the  more  recent  cases  of  Board,  etc*,  v.  State, 
ex  rel,,  103  Ind.  497,  and  Board,  etc.,  v.  State,  ex  rel.,  aide, 
p.  270. 

We  conclude,  in  the  case  at  bar,  that  the  court  committed 
no  error  in  sustaining  appellee's  demurrer  to  the  second  par- 
agraph of  appellant's  answer. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  2, 1886. 


No.  13,099. 

The  Board  of  Commissioners  of  Fountain  County  r. 

Thompson  et  al. 

Ck>i7NTY  CoMMlssiONEBS. — Power  ofy  to  Purefuue  ToU-Bridge  Aeron  Strtam 
which  Forms  County  Boundary, — The  board  of  commissioners  of  one  county 
has  no  power  to  purchase  a  toll-bridge  across  a  stream  which  forms  the 
boundary  line  between  two  counties,  without  the  concurrent  action  of 
the  board  in  the  adjoining  county  or  notice  to  such  board. 

From  the  Fountain  Circuit  Court. 

L.  Nebeker  and  H,  H.  Dochterman,  for  appellant. 

W.  H.  Thompson,  J.  West  and  W.  E,  Baker,  for  appellees. 

Mitchell,  J. — Upon  the  petition  of  sundry  citizens  the 
board  of  commissioners  of  Fountain  county,  at  their  regular 
session  in  December,  1885,  made  an  order  declaring  that  the 
purchase  of  a  certain  toll-bridge  across  the  Wabash  river  was 
for  the  public  good. 

The  order  recited  further,  that  in  the  event  it  could  be  had 
at  a  reasonable  price,  the  bridge  should  be  purchased  by  the 
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board;  aud  made  a  free  bridge^  and  that  the  amount  neces- 
sary to  pay  for  the  same  should  be  paid  out  of  any  funds  in 
the  county  treasury  not  otherwise  appropriated. 

The  appellees^  who  were  resident  taxpayers  of  the  county, 
filed  their  bill,  in  the  Fountain  Circuit  Court,  setting  forth 
the  facts  at  large,  and  praying  that  the  board  be  enjoined  from 
purchasing  and  paying  for  the  bridge  out  of  the  public  funds. 

The  Wabash  is  the  boundary  line  between  the  counties  of 
Fountain  and  Warren,  and  the  appellees  claimed  that  by  rea- 
son of  that  fact,  and  because  one  of  the  approaches  and  one- 
half  the  bridge  were  in  Warren  county,  the  proposed  purchase 
was  outside  and  beyond  the  jurisdiction  of  the  board  of  com- 
missioners of  Fountain  county. 

The  appellants  filed  an  answer,  but  all  the  facts  having  any 
practical  relation  to  the  case  are  undisputed.  Some  question 
is  made  concerning  the  exact  location  of  the  boundary  line 
between  the  two  counties,  but  whether  it  is  in  the  centre,  or 
at  one  side  or  the  other  of  the  river,  is  of  no  moment,  as  in 
either  event,  it  is  conceded,  part  of  the  bridge  and  one  of  the 
approaches  are  in  Warren  county. 

The  single  question  is,  has  the  board  of  commissioners  of 
one  county  the  power  to  purchase  a  toll-bridge  across  a  stream 
which  forms  the  boundary  line  between  two  counties,  without 
the  concurrent  action  of  the  board  in  the  adjoining  county,  or 
without  notice  to  such  board? 

Power  to  purchase  toll-bridges  is  given  in  section  5801,  R. 
S.  1881,  in  the  following  language:  "The  board  of  com- 
missioners of  any  county  may,  whenever  they  shall  deem  it 
proper  and  for  the  public  good,  purchase  any  toll-bridge  or 
buy  any  private  interest  therein,  and  order  the  same  to  be 
paid  for  from  the  county  treasury.^' 

It  is,  of  course,  not  disputed  but  that  toll-bridges,  the  pur- 
chase of  which  is  authorized  by  this  statute,  are  such  as  in 
.some  way  facilitate  public  travel  in  the  county  out  of  whose 
public  treasury  they  are  to  be  paid  for.  That  county  com- 
missioners are  not  authorized  to  purchase  toll-bridges  gen- 
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erally  and  without  limit,  and  that  the  public,  whose  good  is 
to  be  conserved  in  making  such  purchases,  consists  of  those 
oonimunities  and  people  of  whom  the  commissioners  are  the 
representatives,  is  uncontroverted.  With  the  public  good  out- 
side the  county  the  board  of  commissioners  have  manifestly 
no  official  concern. 

Inasmuch,  therefore,  as  the  statute  conferring  the  power 
to  purchase  "any  toll-bridge '*  is  not  to  be  considered  in  the 
broad  sense  of  a  grant  of  power  to  purchase  toll-bridges 
without  regard  to  their  location  or  situation,  the  inquiry 
comes,  what  are  the  limitations  upon  the  power  of  the  county 
boards  in  respect  to  the  purchase  of  such  structures? 

The  Legislature  having  manifested  a  certain  policy  in  re- 
gard to  the  erection  and  maintenance  of  public  bridges,  hav- 
ing charged  upon  the  several  boards  of  comiajj^sioners  the 
duty  of  keeping  the  bridges  in  their  respective  counties  in 
repair,  and  having  imposed  certain  duties  on  township  trus- 
tees and  road  supervisors,  in  relation  to  all  bridges  within 
their  respective  jurisdictions,  we  are  not  to  suppose  the  stat- 
ute authorizing  the  purchase  of  toll-bridges  was  intended  to 
introduce  into  the  existing  economy  an  anomalous  class  of 
structures,  concerning  which  the  power  and  dutj  of  public 
officers  should  be  different  from  that  pertaining  to  public 
bridges  generally. 

It  may  therefore  be  assumed  that  aboard  of  commissioners 
has  no  power  to  purchase  a  toll-bridge  which  is  not  on  a 
public  highway,  or  at  a  place  where  they  could  not  erect  a 
bridge ;  nor  can  they  purchase  a  bridge  at  any  place  where 
such  purchase  would  seem  to  impose  upon  the  county  duties 
or  obligations  different  from  those  provided  by  law.  Drift- 
wood,  etc,  T.  P.  Co.  v.  Board,  etc,  72  Ind.  226  ;  Board,  etc., 
V.  Deprez,  87  Ind.  509 ;  Board,  etc.,  v.  RushviUe,  etc,,  G.  -R. 
Co.,  87  Ind.  502. 

The  statute  in  reference  to  the  purchase  of  toll-bridges 
must,  therefore,  be  set  into  the  general  legislation  upon  the 
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subject  of  bridges^  and  must  be  construed  and  harmonized 
accordingly. 

The  erection  and  maintenance  of  bridges  across  streams 
which  form  the  boundary  line  between  counties  have  been 
provided  for  by  statute.  Sections  2880  to  2884,  R.  S.  1881 ; 
Acts  1885,  ^.  58. 

Such  bridges  can  only  be  erected  by  the  concurrent  action 
of  the  boards  of  commissioners  of  the  counties,  of  which  the 
^ream  proposed  to  be  bridged  forms  the  boundary  line. 
Brovming  v.  Board,  etc,  44  Ind.  11.  In  the  event  the  board 
of  one  of  such  counties  fails  or  refuses  after  thirty  days'  no- 
tice to  concur^  or  act  in  relation  to  the  matter,  the  other  may 
proceed.  By  the  terms  of  the  act  of  1885,  one  county,  in 
conjunction  with  a  township,  may  erect  or  repair  such  a 
bridge  without  the  concurrence  of  the  adjacent  county,  where 
a  tax  is  voted  by  the  legal  voters  of  any  township  of  such 
county  which  bounds  the  stream. 

Having  no  power  to  build  a  bridge  except  in  the  manner 
prescribed,  it  can  not  be  assumed  that  a  county  board  may 
accomplish  indirectly  that  which  they  had  no  power  to  do 
directly.  They  can  not  buy  a  bridge,  where  they  might  not, 
under  existing  circumstances  and  like  conditions,  build  one. 
Conversely,  it  can  hardly  be  doubted  but  that,  under  the  same 
circumstances  which  would  authorize  the  erection  or  repair 
of  a  bridge,  such  board  may  exert  the  power  conferred  by 
statute,  and  purchase  one  already  existing. 

Section  2884  enacts  that  "  Each  county  shall  be  regarded 
as  the  owner  of  an  interest  in  any  bridge  erected  in  pursu- 
ance of  this  act,  and  each  shall  have  a  voice  in  regulating  the 
use  thereof"  Section  2892  makes  it  the  duty  of  the  board 
of  commissioners  of  each  county  to  cause  "all  bridges  therein 
to  be  kept  in  repair." 

It  results  that  all  bridges,  or  parts  thereof,  or  approaches 
thereto,  which  are  authorized  and  exist  as  county  bridges,  on 
county  highways,  are  subject  to  the  jurisdiction  of  the  county 
in  which  they  are  situate,  and  the  repair  and  maintenance  of 
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such  bridges  are  charged  upon  the  county  without  regard  to 
the  fact  that  such  bridge  may  have  been  erected  or  purchased. 

A  board  of  commissioners  can  not,  however,  assume  any 
liability  beyond  the  limits  of  the  county,  nor  can  it  acquire 
any  extra-territorial  control  over  a  bridge  after  it  is  erected 
or  purchased.  On  certain  prescribed  conditidbs,  where  a 
stream  is  the  boundary  line  between  two  counties,  one  county 
may,  without  the  consent  of  the  other,  impose  upon  the  lat* 
ter  the  ownership  of,  and  incidental  liability  of  keeping  in 
repair,  the  approach  to  and  one  end  of  a  bridge,  but  this  can 
not  be  done,  either  by  erecting  a  new  bridge  or  purchasing 
one  already  existing,  without  first  giving  notice,  and  inviting, 
as  the  statute  provides,  the  co-operation  of  the  county  to  be 
thus  affected.  Until  this  is  done,  there  is  no  power  to  pro- 
ceed either  to  erect  or  purchase  a  bridge,  which  shall  impose 
such  liability. 

Authority  to  purchase  toll-bridges  was  conferred,  to  the  end 
that  bridges  which  were  owned  by  private  persons  or  corpora- 
tions, and  which  formed  part  of  the  public  highways,  might, 
when  the  public  good  required  it,  be  converted  into  free 
bridges.  Primarily,  the  purpose  was  not  that  counties  might 
buy  toll-bridges  as  such,  but  that  any  private  interest  or  own- 
ership which  might  be  held  in  bridges  which  formed  part  of 
the  public  highways,  might  be  extinguished  in  favor  of  the 
public.  When  such  a  bridge  is  purchased,  and  the  private 
interest  extinguished,  it  take  its  place  in  the  system  of  pub- 
lic bridges  in  the  county  or  counties  in  which  it  is  situate. 
The  several  municipalities  then  become  subject  to  all  the 
rights  and  liabilities  in  respect  to  it,  that  pertain  to  all  other 
public  bridges. 

There  can  be  no  difficulty  in  applying  the  statute  for  the 
erection  of  bridges  over  streams  forming  the  boundary  be- 
tween counties,  to  the  purchase  of  toll-bridges  similarly  situ- 
ated.    There  was  no  error. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

Filed  June  1,  1S86. 
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No.  12,906. 

Barnaby  V.  The  State. 

CbihinaIi  Law. — Appeal  -Bill  of  Exceptions,  — Pitidicc. — The  power  of  the  isa  297! 
circuit  court  to  extend  the  time  of  making  out  and  presenting  a  bill  of  106  639 
exceptions,  in  a  criminal  cause,  is  not  exhausted  until  judgment  is  . Qg  ^^ 
rendered.  163   lT6i 

Same. — Where  a  motion  for  a  new  trial  in  a  criminal  cause  is  overruled, 
and  sixty  days  given  in  which  to  make  out  and  present  a  bill  of  excep- 
tions and  the  cause  continued,  and  no  bill  of  exceptions  is  made  out 
during  said  period,  but  at  the  following  term  at  the  time  judgment  is 
rendered,  the  court  gives  the  defendant  thirty  days'  time  in  which  to 
prepare  and  file  a  bill  of  exceptions,  within  which  time  a  bill  is  filed, 
such  bill  of  exceptions  is  properly  in  the  record  on  appeal. 

SAMii.^Keeping  Gaming  House. — Evidence, — For  evidence  held  insufficient 
to  sustain  the  charge  of  keeping  a  gaming  house,  see  opinion. 

From  the  Clark  Circuit  Court. 

J.  G.  Howard,  J.  F.  Read  and  W.  Z.  Stannard,  for  appellant. 
F,  T.  Hordj  Attorney  General,  F.  B.  Burke,  Prosecuting 
Attorney,  and  W.  B.  Hord,  for  the  State. 

NiBLACK,  J. — This  was  a  prosecution  based  upon  an  in- 
dictment against  Henry  S.  Barnaby,  Samuel  Tilley  and  Nick 
Wayne.  The  indictment  was  in  two  counts.  The  first  count 
charged  the  defendants  with  keeping  a  gaming  house,  and  the 
second  with  knowingly  permitting  their  house  to  be  used  for 
gaming. 

Tilley  entered  a  plea  of  guilty,  and  had  a  fine  assessed 
against  him,  and  a  nolle  prosequi  was  entered  as  to  Wayne. 
On  the  19th  day  of  June,  1885,  a  jury  was  empanelled  to  try 
Barnaby,  and,  on  the  same  day,  returned  a  verdict  finding 
him  guilty  as  charged,  and  assessing  against  him  a  fine  of  one 
hundred  dollars.  On  the  10th  day  of  July,  1885,  which  was 
during  the  term  at  which  the  verdict  had  been  returned,  Bar- 
naby entered  a  motion  for  a  new  trial,  and  the  cause  was  con- 
tinued un'lil  the  ensuing  October  term,  during  which,  that  is 
to  say,  on  the  7th  day  of  November,  1885,  the  motion  for  a 
new  trial  was  overruled,  and  sixty  days^  time  was  given  within 
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which  to  prepai*e  and  file  a  bill  of  exceptions,  and  the  cause 
was  again  continued.  No  bill  of  exceptions  was,  however, 
filed  within  the  time  thus  allowed.  Afterwards,  on  the  4th 
day  of  January,  1886,  which  was  during  the  regular  January- 
term  of  that  year,  the  circuit  court  rendered  judgment  against 
Barnaby  upon  the  verdict,  which  had  been  returned  as  above 
stated,  and  granted  him  thirty  days  within  which  to  prepare 
and  file  a  bill  of  exceptions.  On  the  1st  day  of  February, 
1886,  a  bill  of  exceptions  was  filed,  and  it  has  been  certified 
to  us  as  a  part  of  the  record  in  this  cause. 

Upon  these  facts  counsel  for  the  State  make  the  point  that 
when  the  circuit  court,  on  the  7th  day  of  November,  1885, 
granted  an  extension  of  sixty  days'  time  within  which  a  bill 
of  exceptions  might  be  prepared  and  presented,  its  power  to 
extend  time  for  such  a  purpose  was  exhausted,  and  that  as 
the  bill  of  exceptions  certified  to  us,  as  above,  was  neither 
presented  nor  filed  within  the  sixty  days  then  allowed,  it  did 
not  become,  and,  consequently,  is  not  now,  a  part  of  the  rec- 
ord, as  it  purports  to  be ;  that,  for  the  reason  stated,  the  order 
of  January  4th,  1886,  granting  thirty  days'  additional  time 
within  which  to  prepare  and  present  a  bill  of  exceptions,  was 
inoperative  and  void  for  any  practical  purpose. 

Section  1847,  R.  S.  1881,  bearing  upon  the  question  in- 
volved, is  as  follows :  "All  bills  of  exceptions,  in  a  criminal 
prosecution,  must  be  made  out  and  presented  to  the  judge  at 
the  time  of  the  trial,  or  within  such  time  thereafter  as  the 
judge  may  allow,  not  exceeding  sixty  days  from  the  time 
judgment  is  rendered ;  and  they  must  be  signed  by  the  judge 
and  filed  by  the  clerk.  The  exceptions  must  be  taken  at  the 
time  of  the  trial." 

Section  120  of  the  criminal  code  of  1852,  2  R.  S.  1876, 
page  405,  contained  substantially  the  same  provisions,  except 
that  the  time  for  filing  a  bill  of  exceptions  could  pot  be  ex- 
tended beyond  the  term  at  which  the  trial  occurred.  In  con- 
struing that  section  this  court  held,  in  the  case  of  Jenks  v. 
State,  39  Ind.  1,  that  the  proceedings  in  a  criminal  cause  are 
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in  fieri  until  the  judgment  is  rendered,  and  that  the  word 
^^  trial,"  as  used  in  that  section,  included  all  the  steps  taken 
in  the  cause  from  its  submission  to  the  court  or  jury  to  the 
rendition  of  the  judgment.  In  placing  a  construction  upon 
section  1847,  above  set  out,  this  court,  in  the  case  of  Bruce 
V.  A^ate,  87  Ind.  450,  adopted  and  adhered  to  the  meaning 
attached  to  the  word  "  trial "  by  the  case  of  Jenks  v.  Statey 
as  above,  and  further  held  that,  while  exceptions  to  be 
available  must  be  taken  at  the  time  the  decision  complained 
of  was  made,  the  exceptions  thus  taken  will  become  a  part 
of  the  record  by  being  incorporated  into  a  bill,  or  bills,  of 
exceptions,  signed  by  the  judge  and  filed  by  the  clerk,  at  or 
before  the  time  of  the  rendition  of  the  judgment,  or  within 
such  time  thereafter  as  the  court  may  allow,  not  exceeding 
sixty  days. 

As  an  inference  from,  and  sequel  to,  the  statutory  construc- 
tions given  in  the  two  cases  noted  as  above,  we  think  it  re- 
sults that  the  power  of  a  nisi  priua  court  to  extend  the  time 
of  making  out  and  presenting  a  bill  of  exceptions,  in  a  crim- 
inal cause,  is  not  exhausted  until  the  judgment  is  rendered, 
and  the  parties  have,  in  legal  contemplation,  passed  out  of 
court.  It  follows  that  the  bill  of  exceptions  filed  in  this  case 
is  properly  in  the  record. 

The  cases  of  Robinson  v.  Johnson,  61  Ind.  535,  and  of 
Davidson  v.  Statef  ex  reL,  62  Ind.  276,  and  perhaps  others, 
from  which  a  different  inference  may  have  been  drawn,  were 
civil  causes,  and  rest  upon  sections  of  statutes  differing  in 
their  phraseology  from  the  section  set  out  in  this  opinion. 
Calvert  v.  State,  %\  Ind.  473;  Hunter  v.  State,  101  Ind.  406; 
Hunter  v.  State,  102  Ind.  428. 

On  behalf  of  Barnaby,  the  appellant  here,  it  is  claimed 
that  the  verdict  was  not  sustained  by  sufficient  evidence. 

One  Ross  testified  that  he  was  acquainted  with  Barnaby, 
who  was  then,  and  for  the  preceding  two  years  had  been,  en- 
gaged in  running  a  saloon  on  Spring  street  between  Front 
and  Market  streets,  in  the  city  of  Jeffersonville,  in  the  county 
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of  Clark,  in  this  State^  in  the  lower  story  of  a  three-story 
brick  building,  situate  about  the  middle  of  the  square ;  that 
he,  witness,  was  present  in  the  room  over  Barnaby^s  saloon 
when  a  game  of  faro  was  being  played ;  that  a  man  by  the 
name  of  Tilley  was  running  the  game  and  seemed  to  be  in 
control  of  the  room ;  that  there  were  two  ways  of  getting 
into  the  room  in  which  the  game  was  played,  one  being  by 
a  side  stairway  going  to  the  upper  part  of  the  building  from 
Spring  street  without  entering  the  saloon,  and  the  other 
through  a  door  going  from  the  saloon  into  this  side  entrance  ; 
that  witness  saw  this  gaming  going  on  twice  within  the  then 
preceding  two  years,  but  did  not  see  Barnaby  either  time  in 
the  room  or  in  his  saloon,  the  barkeeper  each  time  having 
charge  of  the  latter  place ;  that  witness  never  saw  anything 
to  indicate  that  Barnaby  had  any  knowledge  of  the  gaming 
in  question,  or  that  he  had  any  control  of  the  second  story 
of  the  building. 

One  Hutchings,  also  called  as  a  witness,  stated  that  he  was^ 
at  one  time,  barkeeper  for  Barnaby,  and  did  not  know  of  any 
gaming  being  carried  on  in  the  room  over  the  saloon,  and 
did  not  believe  that  any  was  while  he  was  about  the  build- 
ing; that  he  never  knew  of  Barnaby  being  in  control  of  any 
part  of  the  building,  except  the  lower  story. 

One  Davern,  also  testifying  as  a  witness,  said  he  was  in  the 
room  over  Barnaby's  saloon  at  one  time  when  gaming  was 
going  on;  that  he  saw  certain  persons  there,  naming  them, 
but  Barnaby  was  neither  there  nor  at  his  saloon  at  the  time ; 
that  he,  witness,  went  up-stairs  from  the  saloon  entrance,  and 
knew  of  others  going  up  the  same  way  when  Barnaby  was  in 
the  saloon ;  that  Tilley  was  at  the  time  running  the  game ; 
that  Barnaby  had  previously  lived  in  the  upper  part  of  the 
building  with  his  family.  And  this  was  all  the  evidence  given 
in  the  cause. 

Whatever  the  truth  of  the  matter  may  have  been,  this  evi- 
dence palpably  failed  to  show  that  the  appellant  had  any  in- 
terest in  or  control  over  the  room  in  which  the  gaming  tes- 
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tified  to  took  place^  or  that  he  any  knowledge  of  the  manner 
in  which  it  was  being  used  at  the  times  the  games  were 
played.  His  having  once  lived  in  the  upper  part  of  the 
building  carried  no  presumption  against  him  after  he  ceased 
to  occupy  that  part  of  it.  This  was  a  failure  of  proof  in  an 
essential  respect^  and  brings  the  case  within  the  principle 
recognized  by  the  case  of  Padgett  v.  State,  68  Ind.  46.  The 
circuit  court  consequently  erred  in  overruling  the  appellant's 
motion  for  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings. 

Filed  May  25, 18S6. 
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Pleadino. —  Chw  Complaint,---  Written  Instrument, —  Exhibit, —  Praetict. — 
Where  a  written  instrument  constitutes  the  foundation  of  a  cross  com- 
plaint, it  must  be  filed  as  an  exhibitor  made  part  of  the  pleading  by  in- 
corporation,  except  where  it  is  exhibited  with  the  complaint,  and  then 
it  may  be  referred  to  in  the  cross  complaint  without  again  making  it  an 
exhibit. 

From  the  Rush  Circuit  Court. 

J.  A.  NeiJP,  J.  W.  Jones  and  D.  S.  Morgan,  for  appellants. 
B,  L.  Smith,  W.  J.  Henley,  C.  Cambem  and  T.  J.  Newkirk, 
for  appellee. 

Elliott,  J. — The  complaint  of  the  appellants  alleges 
ownership  of  land,  and  prays  that  the  title  may  be  quieted. 
The  first  paragraph  of  the  appellee's  cross  complaint  sets 
forth  facts  showing  that  an  instrument  executed  by  the  ap- 
pellants, although  in  form  a  deed,  was  in  fact  a  mortgage,  and 
asks  that  it  may  be  foreclosed  as  a  mortgage.  There  can  be 
no  doubt  that  the  theory  upon  which  this  pleading  is  con* 
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structed  is  that  the  instrument  is  a  mortgage,  find  unless  it  is 
good  upon  this  theory  the  court  erred  in  overruling  appel- 
lants' demurrer.  It  is  settled  law  that  a  pleading  must  be 
good  on  the  theory  on  which  it  assumes  to  be  constructed,  or 
it  will  fall  before  a  demurrer.  Chicago,  etc.,  R,  R.  Cb.  v. 
Bills,  104  Ind.  13,  and  cases  cited ;  Meacall  v.  IW/y,  91  Ind, 
'96,  and  cases  cited.  The  question,  therefore,  is  whether  the 
pleading  is  good  as  a  cross  complaint  to  foreclose  a  mortgage? 

A  cross  complaint  which  attempts,  as  does  the  one  before 
us,  to  state  a  cause  of  action  entitling  the  party  to  affirma- 
tive relief,  must  be  tried  by  substantially  the  same  rules  as  a 
complaint.  Conga*  v.  MUleVy  104  Ind.  592.  The  general  rule 
respecting  the  filing  of  instruments  which  constitute  the  foun- 
^lation  of  a  cross  complaint  or  counter-claim  is,  that  they  must 
be  filed  with  the  pleading  as  an  exhibit  or  made  part  of  it 
by  incorporation.  Campbell  v.  RouUy  42  Ind.  410;  Brown  v. 
State,  ex  reL,  44  Ind.  222.  There  is  an  exception  to  this  general 
rule,  for  it  has  been  held  that  where  the  instrument  is  fully 
exhibited  in  the  complaint,  it  may  be  referred  to  in  the  cross 
complaint  without  again  making  it  an  exhibit.  >  Paiiison  v. 
Vaughan,  40  Ind.  253 ;  Sidener  v.  Davis,  69  Ind.  336  ;  Crow- 
der  V.  Reed,  80  Ind.  1,  vide  op.  p.  4;  Oookerly  v.  Duncan,  87 
Ind.  332 ;  Gardiner  v.  Fisher,  87  Ind.  369 ;  Anderson  v. 
Wilson,  100  Ind.  402. 

While  we  recognize  this  exception  to  the  general  rule,  we 
can  not  hold  the  counter-claim  before  us  to  be  within  the  ex- 
ception, for  the  reason  that  it  does  not  refer  to  the  deed  set 
forth  in  the  complaint  as  the  one  upon  which  it  is  founded. 
On  the  contrary,  it  assumes  to  proceed  on  a  different  instru- 
ment, and  professes  to  make  it  an  exhibit.  The  case  is,  there- 
fore, within  the  rule  declared  in  Campbell  v.  Roxdt,  supra, 
which  is  distinctly  approved  in  Sidener  v.  Davis,  supra.  Had 
the  counter-claim  directly  referred  to  the  instrument  set  forth 
in  the  complaint  as  the  one  upon  which  it  was  founded,  then 
"the  case  would  have  been  within  the  rule  declared  in  Sidener 
V.  Davis,  supra,  and  kindred  cases ;  but,  so  far  is  it  from  do- 
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ing  this,  that  it  professes  to  be  founded  on  a  distinct  and  dif- 
ferent instrument. 

It  is  to  be  regretted  that  the  trial  courts  are  often  led  into 
€rror  through  no  fault  of  their  own,  by  the  omission  of  pleaders 
to  actually  make  exhibits  instruments  which  they  profess  to 
file  with  the  pleadings ;  but  the  statute  upon  this  subject  is 
imperative,  and  we  can  not  disregard  it.  The  error  in  over- 
ruling the  demurrer  to  the  first  paragraph  of  the  cross  com- 
plaint requires  a  reversal,  and  we  think  it  unnecessary  to  de- 
cide the  other  questions  discussed. 

Judgment  reversed. 

Filed  June  1, 1886. 
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Jaqua  v.  The  Witham  and  Anderson  Company. 

Pleading. — Complaint, — Averments  as  to  AbhreviaHoTu, — In  declaring  upon 
a  written  instrument  containing  abbreyiated  and  incomplete  terms, 
extrinsic  averments  may  be  used  in  the  complaint  to  make  that  intel- 
ligible which  is  of  itself  unintelligible. 

Evidence. — Abbreviationa,  etc.,  Erpfanation  of. — Intention, — Evidence  tending 
to  explain  the  sense  in  which  the  parties  were  in  the  habit  of  using  par- 
ticular abbreviations  and  characters,  and  to  show  their  conventional 
meaning,  is  admissible,  but  not  to  show  the  intention  of  a  party  in 
making  use  of  them. 

From  the  Jay  Circuit  Court. 

D.  T.  Taylor  J  J.  M>  Smith  and  T.  Bailey^  for  appellant. 
T.  Shoekner/y  J.  W.  Headington  and  /.  J,  M.  LaFollette,  for 
«  appellee. 

NiBLACKy  J. — Complaint  by  the  Witham  and  Anderson 
Company,  a  corporation  organized  and  existing  under  the  laws 
of  this  State,  against  Alonzo  L.  Jaqua^  in  two  paragraphs. 
Vol.  106.— 35 
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The  first  paragraph  was  for  lumber,  doors  and  brackets 
sold  and  delivered  to  Jaqua^  the  defendant^  at  his  alleged 
instance  and  request. 

The  second  paragraph  charged  that,  on  or  about  the  16th 
day  of  October,  1883,  the  defendant  addressed  an  inquiry  to 
the  plaintiff  in  figures,  words,  signs  and  abbreviations,  as 
follows : 

"  Portland,  Ind. 

"  Gentlemen  :  Could  you  furnish  the  following:  40  brack, 
3x5,  3  mem. ;  36  brack.  12x18,  3  mem.?  At  what  price  and 
how  soon?  Respectfully,  A.  L.  Jaqua. 

"Oct.  16th,  1883.^' 

That  by  the  usages  and  customs  of  the  business  of  manu- 
facturing, buying  and  selling  dressed  lumber  and  brackets^ 
the  abbreviation  "  brack."  is  held  and  intended  to  mean  and 
does  mean  "  bracket ;"  that  the  character  "  x  "  is  a  substitute 
for  and  means  "  by  ; "  that  the  abbreviation  "  mem."  stands 
for  the  word  "member;"  that  the  word  "ply,"  signifies 
"  thickness ; "  that  "  brackets "  are  always  quoted  and  sold 
as  a  single  bracket,  and  not  by  the  lot,  hundred  or  dozen, 
unless  so  designated ;  that  in  response  to  the  above  inquiry, 
the  plaintiff  answered  the  defendant  in  a  communication  thus : 

"Union  City,  Ind.,  Oct.  18th,  1883. 

"Sir:  Your  brackets,  3x5,  will  cost  you  2.50,  and  your 
12x18  will  cost  you  33J.     Can  make  at  once. 

"  Respectfully,        The  Witham  &  Anderson  Co." 

That  2.50,  when  following  the  number  and  size  of  brackets, 
means  $2.50  each ;  that  33^,  when  following  in  like  manner, 
means  33J  cents  each  bracket;  that  in  reply  to  the  commu- 
nication lastly  above  set  out  the  defendant,  by  the  name  and 
style  of  A.  L.  Jaqua,  made  the  following  order: 

"  Portland,  Ind. 

"  Gentlemen :  Send  me  at  once  42  brackets,  3x5,  3  ply ; 
62  brackets,  12x16,  3  ply.  Send  via  Redkey  to  Portland. 
How  soon  can  you  ship?     Respectfully,     A.  L.  Jaqua." 

That  by  the  usages  and  customs  of  the  dressed  lumber 
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trade,  the  "3x5'^  contained  in  the  foregoing  order,  meant 
either  three  feet  by  five  feet,  or  three  inches  by  five  inches, 
and  that  the  "12x16"  meant  either  twelve  feet  by  sixteen 
feet,  or  twelve  inches  by  sixteen  inches;  but  that  when 
"3x5"  brackets  were  followed  by  "2.50,"  it  meant  three 
feet  by  five  feet  brackets  at  $2.50  each,  and  that  when  the 
"  12x16"  brackets  were  followed  by  "33J,"  it  meant  twelve 
inch  by  sixteen  inch  brackets  at  33 J  cents  each;  that,  in 
compliance  with  the  order  above  set  out,  the  plaintiff*,  in  No- 
vember, 1883,  shipped  to  the  defendant  forty- two  brackets, 
three  feet  by  five  feet,  three  ply,  at  $2.50  each,  and  fifty-two 
brackets,  twelve  inches  by  sixteen  inches,  three  ply,  at  33J 
cents  each,  all  said  brackets  being  of  the  aggregate  value  of 
$121.33;  that  the  defendant  had  failed  and  refused,  and  still 
fails  and  refuses,  to  pay  for  such  brackets.  Wherefore  judg- 
ment was  demanded. 

Demurrers  to  both  paragraphs  of  the  complaint  were  sev- 
erally overruled,  after  which,  and  issue  joined,  there  was  a 
trial  by  the  court,  and  a  finding  and  judgment  for  the  plaintiff. 

It  is  first  sought  to  be  maintained  that  the  circuit  court 
erred  in  overruling  the  demurrer  to  the  second  paragraph  of 
the  complaint,  upon  the  ground  that  the  inquiry,  answer  and 
reply  set  out  in  that  paragraph  were  too  imperfect,  indefinite 
and  uncertain  to  form  a  contract  between  the  parties,  or  to 
serve  as  memorandums  in  writing  to  bind  either  one  of  the 
parties,  and  that  their  defects  in  that  respect  were  of  a  char- 
acter which  could  not  be,  and  hence  were  not,  cured  by  the 
extrinsic  averments  of  the  paragraph. 

It  was  held  in  the  case  of  Barton  v.  AndersoUy  104  Ind. 
578,  that  where  a  writing  is  in  short  and  incomplete  terms, 
parol  evidence  is  admissible  to  explain  that  which  is  per  se 
unintelligible,  such  explanation  not  being  inconsistent  with 
the  written  terms.  The  rule  of  evidence  thus  stated  is  well 
supported  by  authority,  and  is  applicable  to  all  abbreviations 
and  characters  used  by  parties  in  the  course  of  their  business, 
and  which  have  a  conventional  meaning,  independent  of  any 


548  SUPREME  COURT  OF  INDIANA, 

Jaqua  v.  The  Witham  and  Anderson  Company. 

general  usage  or  understanding.    1  Greenl.  Ev.,  section  282; 
Whart  Ev.,  section  1003;  Best  Ev.,  page  232. 

This  rule  is  still  more  plainly  applicable  to  abbreviations 
and  characters  which  have  meanings  attached  to  them  by 
common   consent   or   general   usage.     Best  Ev.,  page  262. 

As  parol  evidence  may  be  introduced  to  explain  abbre- 
viated and  incomplete  terms  in  a  written  instrument,  it  neces- 
sarily results  that,  in  counting  or  declaring  upon  a  writing 
containing  such  terms,  extrinsic  averments  may  be  used  to 
make  that  intelligible  which  is  per  se  unintelligible.  Con- 
sequently the  demurrer  to  the  second  paragraph  of  the  com- 
plaint was  correctly  overruled. 

At  the  trial  some  correspondence  between  the  parties,  not 
relating  to  the  particular  articles  of  property  in  controversy, 
but  containing  similar  abbreviations  and  characters  to  those 
used  in  the  communications  set  out  as  above  in  the  second 
paragraph  of  the  complaint,  was  read  in  evidence  to  show  the 
meaning  which  the  defendant  had  previously  placed  upon  the 
same  abbreviations  and  characters,  and  that  is  also  complained 
of  as  having  been  an  erroneous  proceeding.  When,  however, 
the  construction  which  ought  to  be  placed  upon  a  transaction 
between  parties  is  involved  in  some  doubt  or  uncertainty, 
evidence  tending  to  show  the  construction  which  the  parties 
have  themselves  given  to  similar  transactions  is  admissible. 
So,  also,  is  evidence  tending  to  explain  the  sense  in  which  the 
parties  were  in  the  habit  of  using  particular  words  and 
phrases.  1  Greenl.  Ev.,  section  283 ;  Whart.  Ev.,  sections 
954  and  962 ;  Reissner  v.  Oxley,  80  Ind.  580.  In  that  view 
the  correspondence  complained  of  was  properly  admitted  in 
evidence. 

The  defendant  offered  himself  as  a  witness  to  prove  what 
his  intention  was  in  the  use  of  the  abbreviations  and  charac- 
ters contained  in  his  order  for  brackets  set  out  in  the  second 
paragraph  of  the  complaint,  and  which  had  been  previously 
road  in  evidence,  but  the  court  refused  to  permit  the  proposed 
proof  to  be  made,  allowing  the  defendant  only  to  testify  as 
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to  his  understanding  as  to  the  conventional  meaning  of  the 
abbreviations  and  characters  in  question. 

There  was  ro  error  in  excluding  the  proffered  evidence  as 
stated.  The  question  was,  not  what  may  have  been  the  in- 
tention of  the  defendant  in  the  premises,  but  what  was 
the  real  meaning  of  the  terms  employed  by  him,  when  con- 
sidered in  the  light  of  the  circumstances  under  which  they 
were  so  employed. 

Other  questions  were  reserved  upon  the  admissibility  of 
certain  items  of  evidence,  but  they  are  all  practically  disposed 
of,  adversely  to  the  defendant  below,  by  our  rulings  upon  the 
suflSciency  of  the  second  paragraph  of  the  complaint. 

The  judgment  is  affirmed,  with  costs. 
Filed  Jane  1, 1886. 


No.  13,028. 

Bryant  v.  The  State. 

Criminal  Law. — IndictmerU.—  Motion  to  Quash, —  fVae^toe. — A  motion  to 
quash  an  indictment  as  an  entirety  should  he  overruled,  if  any  one  of 
the  counts  therein  is  sufficient,  even  though  the  other  counts  are  de- 
fective. 

Same. — Homicide. — Self- Def cTiee. — Inatruetion.— Where  the  principal  defence 
to  an  indictment  for  homicide  is  self-defence,  an  instruction  that  "  past 
threats  or  conduct  of  the  deceased  against  the  defendant,  however  vio- 
lent, will  not  excuse  homicide  without  a  sufficient  present  demonstra- 
tion, on  the  part  of  the  deceased,  to  authorize  the  belief  on  the  part  of 
the  defendant  that  the  deadly  purpose  then  existed  on  the  part  of  the 
deceased  to  do  the  defendant  great  bodily  harm,  and  the  fear  that  it  will 
be  executed.  The  danger  must  be  present,  apparent  and  imminent  from 
the  defendant's  standpoint  at  the  time;  and  the  killing  must  be  done 
under  a  well  founded  belief  that  it  was  absolutely  necessary  for  the  de- 
fendant to  kill  the  deceased  to  save  himself  from  death,  or  to  save  him- 
self from  great  bodily  harm,*'  is  erroneous. 

Evidence. — Order  of  Proof. — Discretion. — The  ndmission  of  evidence  in  re- 
buttal which  is  only  proper  in  chief  is  not  available  error. 

From  the  Morgan  Circuit  Court. 
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G,  W.  Grubbsy  M.  H.  Parka  and  J.  P.  Allee^  for  appellant. 

J^.  T.  iford,  Attorney  General,  E.  if.  McCord,  Prosecuting 
Attorney,  G.  A.  AdamSj  J.  8.  Newby  and  N.  A.  Whitaker^ 
for  the  State. 

HowK,  C.  J. — The  indictment  in  this  case  charged  the  ap- 
pellant with  the  unlawful  homicide  of  Ezra  Shackelford.  The 
indictment  contained  four  counts,  whereby  appellant  was 
charged  in  the  first  count  with  murder  in  the  first  degree,  in 
the  second  count  with  murder  in  the  second  degree,  in  the 
third  count  with  voluntary  manslaughter,  and  in  the  fourth 
count  with  involuntary  manslaughter,  in  the  killing  of  Ezra 
Shackelford.  Upon  appellant's  arraignment  and  plea  of  not 
guilty,  the  issues  joined  were  tried  by  a  jury,  and  a  verdict 
was  returned  finding  him  guilty  of  voluntary  manslaughter, 
as  charged  in  the  third  count  of  the  indictment,  and  assessing 
his  punishment  at  imprisonment  in  the  State's  prison  for  the 
period  of  eight  years.  Over  appellant's  motions  for  a  new 
trial  and  in  arrest,  the  court  rendered  judg'ment  against  him 
upon  and  in  accordance  with  the  verdict,  and  from  this  judg- 
ment he  now  here  prosecutes  this  appeal. 

In  this  court,  errors  are  properly  assigned  by  appellant 
which  call  in  question  the  overruling  of  (1)  his  motion  to 
quash  the  indictment,  (2)  his  motion  for  a  new  trial,  and  (3) 
his  motion  in  arrest  of  judgment. 

Under  the  first  error  assigned,  appellant's  counsel  insist  in 
argument  that  the  third  count  of  the  indictment,  upon  which 
alone  the  verdict  of  the  jury  and  the  judgment  of  the  trial 
court  are  rested,  is  clearly  insufficient.  We  do  not  think  that 
this  question  is  properly  presented  for  our  decision,  by  the 
record  of  this  cause  and  appellant's  assignment  of  errors 
thereon.  Appellant  did  not  move  the  court  to  quash  the 
third  count  of  the  indictment,  separately  from  the  other 
counts ;  but  his  only  motion  was  to  quash  the  indictment  as 
an  entirety.  Upon  this  motion,  there  was  no  error  in  the 
court's  refusal  to  quash  the  indictment,  if  either  of  the  other 
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counts  were  suflScient,  even  though  the  third  count  of  the 
indictment  might  appear  to  be  hopelessly  bad.  We  may  add, 
however,  that,  although  the  third  count  of  the  indictment 
-could  hardly  be  regarded  as  a  model  of  good  criminal  plead- 
ing, yet  if  the  question  of  its  suflBciency  to  withstand  appel- 
lant's motion  to  quash,  or  his  motion  in  arrest,  were  prop- 
erly presented  for  our  decision,  we  would  be  constraineil  to 
hold  that  the  court  committed  no  error  in  overruling  either 
of  such  motions. 

Under  the  alleged  error  of  the  court,  in  overruling  appel- 
lant's motion  for  a  new  trial,  his  counsel  first  complain  of 
the  admission  by  the  court,  over  proper  objections  and  ex- 
ceptions, of  certain  testimony  offered  by  the  State  in  rebuttal, 
in  relation  to  statements,  declarations,  admissions  and  sworn 
testimony  of  the  appellant  as  to  the  transaction  upon  which 
the  indictment  is  predicated.  It  is  conceded  by  counsel  that 
the  testimony,  so  offered  and  admitted,  would  have  been 
relevant  and  competent,  if  it  had  been  offered  by  the  State  in 
support  of  its  case  in  chief;  but  they  earnestly  insist  that  the 
trial  court  committed  a  material  error  against  the  appellant 
in  the  admission  of  such  evidence  when  offered  in  rebuttal. 
This  error,  however,  is  not  such  an  one  as  would  authorize 
or  justify  the  reversal  of  the  judgment.  Merrick  v.  State,  63 
Ind.  327;  Case  v.  Grim,  77  Ind.  565;  Nave  v.  Flack,  90 
Ind.  205  (46  Am.  R.  205). 

Some  other  rulings  of  the  trial  court,  in  the  admission  of 
evidence,  are  complained  of  here  by  appellant's  counsel;  but 
in  the  view  we  take  of  this  ease,  it  is  unnecessary  for  us  now 
to  consider  these  rulings.  In  his  motion  for  a  new  trial,  ap- 
pellant assigned  as  one  of  the  causes  that  the  court  had  erred 
in  giving  the  jury  certain  instructions.  One  of  these  in- 
structions reads  as  fcllows: 

"  Past  threats  or  conduct  of  the  deceased  against  the  de- 
fendant, howsoever  violent,  will  not  excuse  homicide,  without 
sufficient  present  demonstration,  on  the  part  of  the  deceased, 
to  authorize  the  belief  on  the  part  of  the  defendant  that  the 
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deadly  purpose  then  existed^  on  the  part  of  the  deceased,  to 
do  the  defendant  great  bodily  harm,  and  the  fear  that  it  will 
then  be  executed.  The  danger  must  be  present,  apparent 
and  imminent,  from  the  defendant's  standpoint  at  the  time; 
and  the  killing  must  be  done  under  a  well  founded  belief 
that  it  was  absolutely  necessary  for  the  defendant  to  kill  the 
deceased,  to  save  himself  from  death,  or  to  save  himself  from 
great  bodily  harm/' 

The  instruction  quoted  is,  in  no  manner,  qualified,  con- 
trolled, rendered  nugatory  or  withdrawn  by  any  other  in- 
struction given  the  jury.  Whatever  may  be  said  in  favor  or 
defence  of  such  instruction,  it  is  very  certain  that  it  does  not 
express  the  law  of  this  State  on  the  subject  of  the  instruc- 
tion; but,  on  the  contrary,  it  is  directly  at  variance  and  in 
conflict  with  a  number  of  the  decisions  of  this  court.  Ap- 
pellant's counsel  complain  chiefly,  in  their  brief  of  this  cause, 
of  the  law  attempted  to  be  declared  by  the  trial  court,  and 
made  applicable  to  the  case  in  hand,  in  the  last  sentence  of 
the  instruction  quoted.  Confining  what  we  have  to  say  in 
relation  to  the  instruction,  to  the  complaint  and  argument  of 
appellant's  counsel,  the  first  point  to  be  observed  is,  that  the 
court  has  attempted  to  give  the  jury  the  law  in  relation  to 
justifiable  or  excusable  homicide,  and  to  apply  such  law  to 
the  case  under  consideration,  in  a  single  well-rounded  sen- 
tence. That  the  court  has  failed  in  such  attempt  will  be 
readily  apparent  to  any  one,  who  will  compare  its  instruction 
with  what  has  been  said  by  this  court,  in  a  number  of  its  re- 
ported decisions. 

Thus,  the  court  instructed  the  jury  in  the  cause  now  before 
us,  that  "  the  killing  must  be  done  under  a  well  founded  be- 
lief^^  etc.  In  Hicks  v.  State^  51  Ind.  407,  in  relation  to  the 
defendant's  effort  to  justify  the  homicide,  for  which  he  was 
prosecuted,  upon  the  ground  of  self-defence,  it  appeared  that 
the  trial  court  had  instructed  the  jury  as  follows:  "The  jury 
should  find  in  behalf  of  the  defendant,  *  *  *  *  that  the 
killing  was  done  at  a  time  when  the  defendant  believed,  and 
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had  reasonable  cause  to  believe,  that  by  the  homicide  alone 
could  her  own  safety  be  secured.^' 

In  commenting  on  such  instruction,  and  the  error  of  the 
court  predicated  thereon,  this  court  there  said :  "  The  theory 
of  self-defence  is,  that  the  party  assailed  has  the  right  to  repel 
force  by  force,  and  he  need  not  believe  that  his  safety  re- 
quires him  to  kill  his  adversary  in  order  to  give  him  the 
right  to  make  use  of  force  for  that  purpose.  When  his  life 
is  in  danger,  or  he  is  in  danger  of  great  bodily  harm,  or  when, 
from  the  acts  of  the  assailant,  he  believes,  and  has  reasonable 
ground  to  believe,  that  he  is  in  danger  of  losing  his  life  or 
receiving  great  bodily  harm  from  his  adversary,  the  right  to 
defend  himself  from  such  danger,  or  apprehended  danger, 
may  be  exercised  by  him,  and  he  may  use  it  to  any  extent 
which  is  reasonably  necessary.  He  need  not  believe  that  he 
can  only  defend  himself  by  taking  the  life  of  his  assailant* 
If  the  death  of  his  assailant  results  from  the  reasonable  de- 
fence of  himself,  he  is  excusable,  whether  he  intended  that 
consequence  or  not,  or  whether  he  believed  such  result  was 
necessary  or  not." 

The  doctrine  declared  in  the  case  cited  is  the  recognized 
law  of  this  State,  in  relation  to  justifiable  or  excusable  homi- 
cide on  the  ground  of  self-defence ;  and  it  has  been  fully  en- 
dorsed, approved  and  acted  upon  in  many  of  the  more  recent 
decisions  of  this  court.  Wall  v.  State y  51  Ind.  453;  Runyan 
V.  State,  57  Ind.  80  (26  Am.  R.  62);  West  v.  State^  59  Ind. 
113;  Pre88er  v.  State,  77  Ind.  274 ;  BaUen  v.  Stale,  80  Ind. 
394;  McDermoU  v.  State,  89  Ind.  187;  Story  v.  State,  99  Ind. 
413. 

The  doctrine  of  the  cases  cited  is  clearly  in  conflict  with 
the  instruction  quoted,  and,  therefore,  it  must  be  held,  we 
think,  that  such  instruction  does  not  contain  a  correct  state- 
ment of  the  law  in  relation  to  justifiable  or  excusable  homi- 
cide on  the  ground  of  self-defence,  on  which  ground  appellant 
rested  his  defence  herein.  Other  instructions  of  the  court  to 
the  jury  are  complained  of  as  erroneous  by  apjx'Uant's  coun- 
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eel,  but,  as  the  judgment  must  be  reversed  for  the  error  of 
law  already  considered,  in  giving  the  jury  the  instruction 
quoted,  it  is  certainly  unnecessary,  and  would  be  unprofitable, 
we  think,  for  us  to  consider  now  and  pass  upon  such  other 
instructions.  They  are  not  likely  to  be  given  again  on  a  new 
trial  of  this  cause. 

The  case  against  appellant,  as  made  by  the  evidence  ap- 
pearing in  the  record,  is  not  by  any  means  a  satisfactory  one. 
From  our  reading  of  such  evidence,  without  knowledge  of 
any  of  the  witnesses,  or  any  opportunity  to  see  them  on  the 
witness  stand  or  to  hear  them  testify,  it  has  seemed  to  us  that 
the  evidence  fails  to  show  that  appellant,  in  killing  Ezra 
Shackelford,  was  or  is  guilty  of  any  degree  of  criminal  homi- 
cide. Recognizing  the  fact,  however,  so  oflen  adverted  to  in 
our  decisions,  that  the  jury  and  the  trial  court  have  oppor- 
tunities and  facilities  which  we  can  not  have  for  determining 
the  probable  truthfulneas  and  value  of  oral  testimony  and  the 
credibility  of  the  several  witnesses,  we  forbear  to  comment 
further  at  this  time  on  the  case  made  by  the  evidence. 

For  the  error  of  the  court  in  its  instruction,  heretofore 
quoted  and  fully  considered  in  this  opinion,  it  must  be  held, 
as  we  now  hold,  that  appellant's  motion  for  a  new  trial  ought 
to.  have  been  sustained. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
instructions  to  sustain  the  motion  for  a  new  trial.  The  clerk 
of  this  court  will  issue  the  proper  notice  to  the  warden  of  the 
State's  prison  to  return  the  defendant  to  the  sheriff  of  Morgan 
county. 

Filed  May  25, 1886. 
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McLean  v.  Hess  et  al. 

Fbaudulent  Conveyance. — Husband  and  Wiic—DeUor  and  OredUor,— 
Oontidtrajtion, — A  convejance  by  one  person  to  the  wife  of  another, 
will  not  be  set  aside  as  fraudulent  against  creditors  of  the  latter  and 
subjected  to  their  claims,  where  he  pays  no  part  of  the  consideration 
although  the  purpose  of  all  the  parties  was  to  put  the  property  beyond 
the  reach  of  such  creditors. 

Same.— /n«ura6fe  Interest. — PayTnen/.— Although  property  was  conveyed  to 
the  wife  to  defraud  her  husband's  creditors,  yet,  if  it  is  insured  for  the 
wife's  benefit,  she  is  entitled  to  the  avails  in  case  of  loss,  and  payment 
by  her  for  the  property  out  of  the  insurance  money  does  not  constitute 
payment  by  the  husband. 

From  the  Marion  Superior  Court. 

V.  Carter,  for  appellant. 

i2.  0.  Hawkins  and  A.  Daggy^  for  appellees. 

ZoLLARS,  J. — The  evidence  tends  to  establish  the  follow- 
ing facts :  In  1881  one  George  W.  Gibson  was  the  owner  of 
a  mill  property  in  Boone  county.  After  some  negotiations  he 
agreed  to  sell  it  to  Thomas  S.  McLean^  the  husband  of  ap- 
pellant^ for  the  sum  and  price  of  sixteen  hundred  dollars. 
The  last  negotiatious  were  between  Gibson  and  appellant 
and  her  husband.  It  was  then  determined  by  all  of  the  parties 
that  the  deed  should  be  made  to  appellant.  The  object  on  the 
part  of  appellant  and  her  husband  was  to  put  the  property 
beyond  the  reach  of  Mr.  Daggy,  to  whom  the  husband  was 
indebted.  Gibson's  object,  was  the  same,  as  he  feared  that  if 
the  husband  should  take  the  title,  Mr.  Daggy  would  take  the 
property,  and  he,  Gibson,  would  thus  lose  the  amount  for 
which  he  was  selling  the  property.  At  that  time  the  hus- 
band, Thomas  S.  McLean,  was  insolvent,  and  had  no  prop- 
erty out  of  which  anything  could  be  made  by  execution. 

The  deed  for  the  property  was  made  to  appellant.  Noth- 
ing was  paid  to  Gibson  at  the  time,  and  nothing  has  at  any 
time  been  paid  by  appellant's  husband,  unless  the  facts  herein- 
after stated  show  payments  by  him. 
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Appellant  and  husband  executed  a  note  to  Gibson  for  six- 
teen hundred  dollars^  as  it  was  agreed  they  should  do.  They 
also  agreed  to  give  him  a  mortgage  upon  the  property  to  se- 
cure its  payment,  but  after  appellant  got  the  deed  she  refused 
to  execute  the  mortgage. 

Appellant  and  husband  also  agreed  to  have  the  property 
insured  for  Gibson's  benefit.  He  furnished  them  money  with 
which  to  pay  for  the  insurance.  A  policy  of  insurance  was 
procured,  but  in  favor  of,  and  payable  to,  appellant. 

Gibson  had  agreed  with  appellant's  husband  to  furnish  him 
money  with  which  to  operate  the  mill.  The.  mill  was  for  a 
time  operated  by  the  husband  and  his  and  appellant's  son,  in 
the  name  of  McLean  &  Son.  During  this  time  Gibson  fur- 
nished money  to  the  husband,  which  was  used  in  buying 
wheat,  etc. 

The  mill  burned  in  1883.  At  that  time  no  part  of  the 
purchase-piice  had  been  paid  to  Gibson.  He  sought  to  have 
the  insurance  policy  assigned  to  him.  Appellant  declined  to 
do  so,  and  collected  thereon  from  the  insurance  company 
seventeen  hundred  and  seventy  dollars.  When  the  mill 
burned,  the  boiler  and  engine,  and  some  other  machinery,  of 
the  value  of  $600,  were  saved.  These  appellant  and  her  hus- 
band offered  to  Gibson  in  payment  of  his  note.  It  was  finally 
agreed  that  they  should  be  shipped  to  Indianapolis  in  the 
name  of  Gibson  and  sold.  The  husband,  however,  shipped 
them  in  his  own  name.  Finally,  in  settlement  of  Gibson's 
note,  appellant  gave  him  $950  of  the  insurance  money,  and 
her  son  conveyed  to  him  a  house  and  lot.  While  the  boiler 
and  engine,  etc.,  were  at  Indianapolis,  and  before  appellant's 
husband  had  consummated  a  sale  of  them,  Mr.  Daggy  com- 
menced a  suit  in  attachment  against  him,  and  they  were  taken 
by  the  sheriff,  Hess,  upon  a  writ  of  attachment,  as  the  prop- 
erty of  the  husband,  Thomas  S.  McLean. 

Appellant  replevied  the  property  from  the  sheriff.  To  that 
action  Mr.  Daggy  became  a  party,  and  made  the  defence  that 
the  mill  property,  of  which  the  machinery  in  question  was  a 
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part;  was  purchased  and  paid  for  by  Thomas  S.  McLean^  the 
husband;  and  that  without  any  consideration,  and  for  the  pur- 
jx>se  of  defrauding  his  creditors,  especially  Mr.  Daggy,  he 
caused  the  property  to  be  conveyed  to  appellant,  she  partici- 
pating in  the  fraud. 

It  is  provided  by  sections  2974-5,  R.  S.  1881,  that  where 
a  conveyance  is  made  to  one  person,  and  the  consideration 
therefor  paid  by  another,  the  same  shall  be  presumed  fraud- 
ulent as  against  the  creditors  of  the  person  paying  the  con- 
sideration. The  undisputed  testimony  is,  that  Thomas  S. 
McLean  has  paid  no  part  of  the  purchase-money  to  Gibson. 
Gibson  furnished  "  to  them  '^  the  money  with  which  to  pro- 
cure the  insurance,  and  ^^  they  used  the  money,  not  having  it 
(the  property)  insured  "  in  his  name. 

The  insurance  was  taken  in  appellant's  name.  However 
fraudulent  the  purpose  may  have  been  in  having  the  prop- 
erty conveyed  to  her,  that  policy  belonged  to  her.  How- 
ever fraudulent  the  conveyance  to  appellant  may  have  been, 
she  had  an  insurable  interest  in  the  property.  The  insurance 
was  taken  in  her  name ;  the  policy  was  hers,  and  the  pro- 
ceeds thereof  can  not  be  taken  from  her  by  the  husband's 
creditors.  Pence  v.  Makepeace,  65  Ind.  345;  Lerow  v.  Wil- 
marth,  9  Allen,  382;  Nippea's  Appeal,  75  Pa.  St.  472; 
Bernheim  v.  Beer,  56  Miss.  149. 

It  is  clear,  therefore,  that  the  $950  of  the  insurance  money 
paid  upon  the  purchase-money  note  was  paid  by  appellant, 
and  not  by  her  husband.  The  house  and  lot  conveyed  to 
Gibson  was  the  property  of  her  son,  and  not  of  the  husband. 
Thus  it  appears,  that  no  part  of  the  consideration  for  the 
conveyance  of  the  mil!  property  was  paid  by  appellant's  hus- 
band. This  being  so,  it  is  diflBcult  to  see  how  Mr.  Daggy, 
or  any  other  creditor  of  the  husband,  could  or  can  be  injured 
by  the  conveyance  to  appellant,  or  by  any  fraudulent  pur- 
pose therein.  There  are  sometimes  injuries  without  remedy, 
but  in  a  case  like  this,  the  law  will  not  afford  a  remedy  where 
there  istio  injury. 
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No  property  or  money  of  the  husband  went  into  the  proj)- 
erty  purchased  from  Gibson.  It  is  not  shown  that  it  was  in 
any  way  increased  in  value  by  any  skill  or  labor  of  the  hus- 
band. Mr.  Daggy  is  in  no  worse  condition^  as  respects  his 
debt  against  the  husband^  than  he  would  have  been  had  the 
conveyance  not  been  made  to  the  wife. 

It  is  the  settled  law,  we  think,  that  a  conveyance  will  not 
be  set  aside,  nor  the  property  conveyed  be  subjected  to  the  pay- 
ment of  the  debts  of  the  fraudulent  debtor,  where  it  appears, 
as  it  does  appear  here,  that  none  of  his  property  or  money 
has  gone  into  the  property  so  conveyed.  Fulton  v.  Wood- 
«ian,  54  Miss.  158;  Beniheim  v.  BeeVy  supra;  Colgcd^s 
Executor  v.  Colgate,  23  N.  J.  Eq.  372 ;  Farnham  v.  Clements^ 
51  Maine,  426 ;  Leonard  v.  Bamett,  70  Ind.  367 ;  Shennan 
V.  Hogland,  54  Ind.  578;  Eagan  v.  Douming,  55  Ind.  65; 
Evans  v.  Nealis,  69  Ind.  148;  Irwin  v.  Ivera,  7  Ind.  308. 

It  is  not  a  question  of  conflict  in  the  evidence  here.  There 
is  a  total  lack  of  evidence  to  make  a  case  against  appellant, 
such  as  the  law  requires  in  order  to  take  the  property  and 
apply  it  to  the  payment  of  the  husband's  debts.  The  judg- 
ment must,  therefore,  be  reversed.  It  is  accordingly  re- 
versed at  appellees'  costs,  and  the  cause  remanded  with  in- 
structions to  the  court  below  to  sustain  appellant's  motion 
for  a  new  trial. 
FUed  May  25, 1886. 


No.  12,607. 

- .,  Gilbert  v.  Bakes  et  al. 

_5l   MO)  Practice. — Pleading. — Carrying  Demurrer  Back. — Where  a  defendant's  an- 

swer is  held  good  on  demurrer,  he  can  not  urge  on  appeal  that  the  court 
erred  in  not  carrying  the  demurrer  back  to  the  paragraph  of  the  com- 
plaint to  which  the  answer  is  addressed. 
Vendor's  Lien.— JVoi  IjOf^t  by  Acceptance  of  Voi(i  Securiiiea. — A  vendor's  lien 
is  not  lost  bj  the  acceptance  of  securities  that  have  no  legal  validity. 

From  the  Switzerland  Circuit  Court. 
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J.  D,  Works  and  L.  0.  Schroeder,  for  appellant. 
W,  D.  Ward  and  T,  Livings,  for  appellees. 

Elliott,  J. — The  appellant  filed  an  answer  to  the  second 
paragraph  of  the  appellees'  complaint,  and  the  court  over- 
ruled the  demurrer  addressed  to  the  answer  by  the  appellees. 

The  appellant's  counsel  contend  that  the  second  paragraph 
of  the  complaint  is  bad,  and  that  the  court  of  its  own  voli- 
tion should  have  carried  the  demurrer  back  and  sustained  it 
to  the  complaint.  This  contention  can  not  prevail.  Where 
the  answer  of  the  defendant  is  left  standing,  he  can  not  suc- 
cessfully claim  that  the  court  erred  in  failing,  of  its  own  mo- 
tion, to  carry  the  demurrer  back  to  the  complaint.  Haymond 
V.  Saucer,  84  Ind.  3 ;  Scheible  v.  Slagle^  89  Ind.  323 ;  Stand- 
ley  v.  Northwestern  M,  L,  Ins.  Co.,  95  Ind.  254;  City  of 
Evansmlle  v.  Martin,  103  Ind.  206,  see  p.  209;  Cupp  v. 
Campbell,  103  Ind.  213,  see  p.  222. 

The  rule  established  by  these  decisions  is  this :  Where  a 
defendant's  answer  is  held  good  on  demurrer,*  he  can  not  suc- 
cessfully urge  on  appeal  that  the  court  erred  in  not  carrying 
the  demurrer  back  to  the  paragraph  of  the  complaint  to  which 
the  answer  was  addressed. 

We  do  not  deem  it  necessary  to  discuss  the  other  questions 
argued  by  appellant's  counsel,  for  we  deem  them  settled 
against  her  by  the  decision  made  on  the  former  appeal.  Bakes 
v.  Gilbert,  93  Ind.  70.  This  we  say,  because  the  decision  there 
made  is  the  law  of  the  case,  and  governs  it  throughout  all 
of  its  stages.  The  principle  decided  on  the  former  appeal  is 
decisive  here,  and  is  in  accordance  with  the  law  as  declared 
by  our  decisions.  The  controlling  principle  there  decided  is, 
that  a  vendor's  lien  is  not  lost  by  the  acceptance  of  securities 
that  have  no  legal  validity.  Fouch  v.  Wilson,  60  Ind.  64  (28 
Am.  R.  651)  ;  Felton  v.  Smith,  84  Ind.  485,  see  pp.  490,  491 ; 
Himes  v.  Langley,  85  Ind.  77 ;  Lord  v.  Wilcox,  99  Ind.  491. 

Judgment  affirmed. 

Filed  June  2,  1886. 
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No.  12,634. 

Leary  v.  Moran. 

Conversion. — Pleading. — Answer. — ArffumenlcUive  Denial. — Demurrer. — To  a 
complaint  for  conversion,  an  answer  alleging  that  the  taking  was  with 
the  plaintiff's  consent  and  in  pursuance  of  an  agreement  so  to  do, 
specifically  set  out,  amounts  to  an  argumentative  denial,  but,  if  other- 
wise good,  it  is  not  for  that  reason  insufficient  to  withstand  a  demur* 
rer. 

Supreme  Court. —  Weight  of  Evidence. — The  Supreme  Court  will  not  re- 
verse a  judgment  where  it  appears  that  the  merits  of  the  cause  have 
been  fairly  tried  and  determined  in  the  court  below,  nor  on  the  weight 
of  the  evidence. 

^    From  the  Hendricks  Circuit  Court. 

J,  V.  Hadleyy  E.  G.  Hogate  and  R.  B.  Blake,  for  appellant. 
C,  Foley,  for  appellee. 

ZoLLARS,  J. — Appellee  is  charged  in  the  complaint  with 
having  converted  to  his  own  use  forty  bushels  of  appellant's 
wheat,  of  the  value  of  fifty  dollars.  Appellant  has  assigned 
as  error  the  overruling  of  his  demurrer  to  appellee's  answer. 

The  following  facts,  substantially,  are  set  up  in  the  first 
paragraph  of  the  answer:  The  wheat  mentioned  in  the  com- 
plaint was  a  part  of  a  crop  raised  on  appellee's  farm  by  a 
cropper,  who  was  to  have  the  whole  crop  threshed  at  his  own 
expense,  and  deliver  to  appellee  at  the  machine,  one- half 
of  the  amount  in  the  bushel.  After  the  wheat  had  been  har- 
vested and  ricked,  appellant  bought  the  cropper's  interest 
therein  at  sheriff's  sale.  After  buying  this  interest  he  stated 
to  appellee  that  he  could  not  have  the  wheat  threshed,  and  it 
was  agreed  that  appellee  should  have  it  done,  and  that  appel- 
lant would  promptly  reimburse  him  for  all  outlay  in  paying 
hands,  and  promptly  pay  him  for  the  boarding  of  hands, 
threshers  and  horses,  and  for  his  own  labor.  Pursuant  to 
that  agreement,  appellee  had  the  wheat  threshed,  and  upon 
the  terms  of  the  agreement  thereby  became  entitled  to  receive 
irom  appellant  $32.75. 

PoUowing  these  averments  are  the  following :  *'  That  after 
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said  wheat  was  threshed,  and  pursuant  to  an  offer  of  the  plain- 
tiff therefor,  the  defendant  took  seventeen  sacks  of  the  plain- 
tiff's half  of  said  wheat  in  payment  and  satisfaction  of  his 
bill  of  charges  for  his  said  outlay  for  said  hire  of  said  hands, 
and  for  said  board  of  said  hands  and  horses,  and  for  said  ser- 
vices of  two  days  of  the  defendant,  which  seventeen  sacks  of 
wheat  consAtuted  the  identical  wheat  mentioned  in  the  com- 
plaint." 

If  the  facts  thus  set  up  are  true,  and  that  they  are  true  is 
admitted  by  the  demurrer,  it  is  clear  that  appellee  is  not 
guilty  of  having  converted  the  wheat  as  charged  in  the  com- 
plaint. The  avermeqts  are  not  as  specific  in  isome  particulars 
as  they  might  be,  but  they  suificiently  show  the  rights  of  the 
parties,  their  agreement  in  relation  to  the  wheat,  and  that  in 
pursuance  of  that  agreement,  and  in  payment  of  th^  amount 
due  to  appellee  for  the  threshing,  it  was  agreed  that  he  should 
take  the  seventeen  sacks  of  wheat,  and  that  the  amount  so 
taken  was  the  same  wheat  mentioned  in  the  complaint.  These 
same  facts,  we  think,  might  have  been  proven  under  a  gen- 
eral denial. 

In  order  to  make  his  case  as  alleged  in  the  complaint,  ap- 
pellant was  under  the  necessity  of  proving  that  the  wheat 
was  not  only  taken  by  appellee,  but  so  wrongfully  taken  as 
to  amount  to  a  conversion.  Under  a  general  denial,  the  de- 
fendant may  introduce  any  and  all  proof,  that  will  meet  and 
overthrow  what  the  plaintiff  is  bound  to  prove,  in  ordeF  to 
recover.  To  show  that  the  taking  was  not.  wrongful,  and 
that  appellee  was  not,  therefore,  guilty  of  a  conversion,  he 
might  have  proven  under  a  general  denial,  that  the  taking 
was  with  appellant's  consent,  and  in  pursuance  of  an  agree- 
ment, as  set  up  in  the  answer.  Searcy  v.  StatCy  ex  rel,,  93  Ind. 
556. 

The  paragraph  of  the  answer  under  examination  amounts 
to  an  argumentative  denial,  but  it  is  not  for  that  reason  in- 
sufficient to  withstand  the  demurrer.     Loeb  v.  Weisj  64  Ind. 
Vol.  106.— 36 
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285;  Clauser  v.  Jones,  100  Ind.  123;  Dickson  v.  Lambert,  98 
Ind.  487. 

What  we  have  said  in  relation  to  the  first  paragraph  ap- 
plies with  equal  force  to  the  second  paragraph  of  the  answer. 
In  our  judgment  the  court  below  properly  overruled  the  de- 
murrer to  each  paragraph  of  the  answer. 

The  evidence  is  not  very  full  nor  very  satisfactory,  but  it 
tends  to  establish  the  facts  set  up  in  tlie  answer,  and  to  sus- 
tain the  finding  and  judgment  of  the  trial  court.  We  can 
not,  therefore,  reverse  the  judgment  upon  the  weight  of  the 
evidence.  That  appellee  was  to  have  the  threshing  done,  and 
that  appellant  was  to  pay  him  therefor,  is  not  disputed.  The 
only  dispute  is  as  to  the  right  of  appellee  to  take  the  wheat 
in  payment.  The  evidence  tends  to  show  that  he  had  such 
right,  and  that,  therefore,  the  taking  was  not  wrongful,  and 
that  he  was  not  guilty  of  a  conversion  of  the  wheat. 

This  court  is  commanded  by  the  statute  not  to  reverse  a 
judgment,  where  it  shall  appear  that  the  merits  of  the  cause 
have  been  fairly  tried  and  determined  in  the  court  below.  R. 
S.  1881,  section  658.  This  is  peculiarly  a  case  where  that 
rule  of  the  statute  should  be  applied. 

Judgment  aflSrmed^  with  costs. 

Filed  June  1, 1886. 


No.  13,113. 

Frazier  v.  The  State. 

Ckiminal  Law. — Revmo  of  Jwlgment.—Sfatute  CoruUrued, — Section  615,  R. 
S.  1881,  providing  that  a  party  to  a  judgment  may,  at  any  time  within 
one  year,  file  a  complaint  for  review,  does  not  apply  to  a  criminal  case. 

From  the  Decatur  Circuit  Court. 

J.  S,  Scobey,  for  appellant. 

F.  r.  Hord,  Attorney  General,  IF.  /?.  Hord,  M,  D.  Tackdt, 


MAY  TERM,  1886.  563 


Frazier  v.  The  State. 


Prosecuting  Attorney,  /.  D.  Miller  and  F.  E.  Gavin,  for  the 
State. 

Mitchell,  J. — The  record  presents  this  single  question : 
Does  section  615,  R.  8.  1881,  which  provides,  in  substance, 
that  any  person  who  is  a  party  to  a  judgment  may,  at  any 
time  within  one  year,  file  in  the  court  in  which  such  judg- 
ment was  rendered  a  complaint  for  its  review,  apply  to  a 
criminal  case  ? 

The  appellant  was  indicted  for  murder  in  the  first  degree. 
He  appeared  in  the  Decatur  Circuit  Court,  on  the  17th  day 
of  February,  1882,  and,  upon  a  plea  of  guilty,  was  sentenced 
by  the  court  to  imprisonment  for  life.  On  the  1st  day  of 
March,  1886,  he  filed  a  complaint  for  a  review  of  the  judg- 
ment, alleging  as  error  apparent  upon  the  face  of  the  record, 
that  the  court  was  not  authorized  to  assess  punishment  in 
such  a  case  without  the  intervention  of  a  jury. 

The  court  sustained  a  demurrer  to  the  complaint,  and  the 
question  above  stated  is  now  before  us  on  appeal. 

The  offence  with  which  the  appellant  was  charged  was  one 
for  which  he  might  have  been  capitally  punished.  It  was, 
therefore,  not  competent  for  him  to  waive  a  trial  by  jury, 
nor  was  the  court  authorized,  without  the  intervention  of  a 
jury,  to  assess  his  punishment.  Wartner  v.  StatCy  102  Ind. 
51 ;  Lowery  v.  Howard,  103  Ind.  440. 

The  proceedings  were  erroneous,  and  upon  appeal  within 
the  time  prescribed  would  doubtless  have  be'en  reversed.  It 
does  not  follow  that  a  bill  of  review  will  lie,  under  the  code 
of  civil  procedure.  The  civil  code  can  not  be  resorted  to  for 
a  remedv  in  a  criminal  case. 

Provision  for  reserving  exceptions,  and  for  the  review  of 
decisions  and  orders  of  the  court,  made  in  the  progress  of 
criminal  trials,  is  found  in  the  criminal  code.  By  its  pro- 
visions a  review  may  be  had  by  an  appeal  to  this  court. 
This — no  other  having  been  provided — must  be  deemed  to 
be  exclusive  of  all  other  means  for  obtaining:  a  review  in  a 
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criminal  case.  In  case  of  a  common  law  right^  which  has 
not  been  supplanted  or  abrogated  by  statute^  and  for  obtain- 
ing which  no  statutory  method  has  been  provided,  resort 
may  be  had  to  the  common  law  remedy,  so  far  as  it  is  appli- 
cable, as  in  Sandei^a  v.  Siaiey  85  Ind.  318  (44  Am,  R.  29). 
Since,  however,  the  criminal  code,  as  we  have  seen,  fur- 
nishes an  adequate  remedy  for  the  review  of  decisions  iu 
criminal  cases,  it  alone  must  be  looked  to  for  guidance  on 
that  subject.  Wells'  Casey  2  Greenl.  (Maine)  322 ;  People  v. 
CarncUy  6  N.  Y.  463;  People  v.  Clark^  7  N.  Y.  385;  1 
Eishop  Crim.  Proc,  section  1401. 

Judgment  ai&rmed,  with  costs. 

Filed  June  5, 1886. 


m  S  No.  12,368. 

ui_^|  Ricketts  v.  Harvey  et  al. 

151   682,  Promissory  Note.— /We^  Consideration, — A  promissory  note,  given  in 

106  664  consideration  of  an  agreement  by  the  payee  to  use  his  influence  to  se- 

—  cure  the  acquittal  of  one  prosecuted  for  a  felony,  can  not  be  enforced. 

fi66    314  Same. — Consideration  ^rt  Legal  and  Part  Illegal, — If  the  consideration  of 

168    161  a  promissory  note  is  in  part  legal  and  in  part  illegal,  and  is  indivisible, 

there  can  be  no  recovery  upon  such  note. 
INSTRUCTIONS  TO  JuRY. — Harmless  Error,— Stipreme  CourL — Practice, — An 

erroneous  instruction,  if  harmless  to  the  appellant,  is  not  available  for 

the  reversal  of  tne  judgment. 
Same. — Trial  Court  not  Required  to  Remedy  Defective  Instructions  Asked, — The 

trial  court  is  not  bound  to  remedy  the  defects  in  an  instruction  asked 

by  a  party,  and  unless  he  is  entitled  to  have  it  given  in  terms  as  prayed, 

the  court  may  refuse  it. 

From  the  Madison  Circuit  Court. 

C  JV.  Pollard,  H.  D.  Thompson  and  T.  B.  Orr,  for  appellant. 
/.  W.  Saiisberry  and  M,  A,  Chipman,  for  appellees. 

Elliott,  J. — The  appellant  assails  one  of  the  instructions 
given  by  the  trial  court,  but  we  feel  bound,  upon  an  exam- 
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ination  of  the  record,  to  sustain  the  contention  of  the  appel- 
lees, that  as  no  exception  was  reserved  no  question  is  pre- 
sented for  our  consideration. 

The  record,  however,  is  not  free  from  confusion,  and  fear- 
ing that  we  may  possibly  be  in  error  in  holding  that  there- 
was  no  exception,  we  have  examined  the  question  sought  to 
be  presented,  and  the  result  of  our  examination  is,  that,  con- 
ceding that  the  instruction  is  erroneous,  and  conceding,  also, 
that  there  was  an  exception,  there  can  be  no  reversal.  The 
record  shows  that  no  harm  was  done  the  appellant  even  if* 
the  instruction  was  erroneous.  An  answer  returned  by  the- 
jury  to  an  interrogatory  propounded  to  them  shows  that  the 
promissory  notes,  upon  which  the  appellant's  cause  of  action 
is  founded,  were  given  for  an  illegal  consideration.  The  in- 
terrogatory and  answer  to  which  we  refer  read  thus :  "  Wa& 
not  the  consideration  of  the  notes  in  suit  that  Hinton  and 
Kicketts  would  use  their  influence  to  procure  the  acquittal 
of  Miles  Harvey,  who  was  then  being  prosecuted  in  the  How- 
ard Circuit  Court  upon  a  charge  of  having  obtained  goods 
of  said  Kicketts  and  Hinton  under  false  pretences?  An- 
swer :    Yes." 

An  agreement  to  stifle  or  hinder  a  public  prosecution  for  a 
felony  is  illegal,  and  a  promissory  note  given  in  considera- 
tion of  such  an  agreement  can  not  be  enforced.  Ricketts  v. 
Harvey,  78  Ind.  152;  Orowder  v.  Reed,  80  Ind.  1. 

Many  decisions  affirm  that  where  it  appears  from  the  an- 
swers to  interrogatories  that  the  appellant  could  not  have 
been  harmed  by  an  instruction,  the  judgment  will  not  be  re- 
versed although  the  instruction  was  wrong.  Worley  v.  Moore, 
97  Ind.  15;  Stockton  v.  Stockton^  73  Ind.  510;  Fergtison  v^ 
Hosier,  58  Ind.  438. 

If  the  promissory  notes  which  constituted  the  cause  of  ac- 
tion  upon  which  the  plaintiff  must  recover,  or  not  recover  at 
all,  were  founded  on  an  illegal  consideration,  then,  no  mat-^ 
ter  what  the  court  may  have  instructed  upon  the  subject  of 
an  executed  consideration,  the  verdict  is  right.     The  defence 
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which  the  answer  to  the  interrogatory  reveals  renders  a  re- 
covery by  the  plaintiff  legal^  impossible.  It  cuts  ap  his 
cause  of  action  '*  root  and  branch."  There  may  be  cases 
where  an  instruction  brings  about^  or  tends  to  bring  about, 
a  wrong  answer  to  an  interrogatory^  in  which  the  judgment 
should  be  reversed,  but  this  is  not  such  a  case. 

The  first  instruction  asked  by  the  appellant  was  properly 
refused.  If  the  consideration  of  a  promissory  note  is  in  part 
illegal  and  in  part  legal,  and  is  indivisible,  there  can  be  no 
recovery  upon  the  note.  There  are  cases  where  the  consid- 
eration may  be  separated  and  the  legal  severed  from  the  ille- 
gal, but,  upon  the  facts  assumed  in  the  instruction  under 
immediate  mention,  this  can  not  be  done,  for  upon  those 
facts  the  legal  conclusion  is,  that  the  taint  of  illegality  per- 
meates the  entire  consideration,  fatally  poisoning  it.  Where 
the  illegal  and  the  legal  are  so  blended  that  they  can  not  be 
separated,  the  whole  consideration  is  corrupted. 

If  it  was  legally  possible  to  separate  the  good  from  the 
bad,  the  instruction  ought  to  have  done  so,  and  not  have 
asked  a  recovery  for  the  entire  consideration.  In  cases  where 
a  severance  is  proper,  there  can  only  be  a  recovery  jpro  fonto, 
and  it  was,  therefore,  error  to  ask,  as  the  instruction  before 
us  does,  a  recovery  upon  the  whole  consideration  on  which 
the  cause  of  action  rested. 

It  is  settled  law  that  a  court  is  not  bound  to  remodel  an 
instruction,  by  remedying  its  defects  or  removing  its  infirmi- 
ties; unless  the  party  is  entitled  to  have  it  given  in  terms  as 
prayed,  the  court  may  properly  refuse  it.  Goodwin  v.  Slate, 
96  Ind.  550,  and  authorities  cited,  p.  566. 

The  instruction  was  correctly  refused  for  the  reasons  already 
given,  but  there  are  still  other  reasons  which  condemn  it ; 
of  these  it  is  only  necessary  to  mention  one,  and  that  is,  the 
instruction  does  not  exclude  the  illegal  element,  but  proceeds 
upon  the  hypothesis  that,  althpugh  there  may  have  been  a 
taint  of  illegality,  still,  if  there  was  some  other  consideration, 
the  plaintiff  might  recover.    This  is  radically  wrong.    If  the 
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agreement  to  interfere  with  the  administration  of  the  law 
entered  into  the  consideration^  then^  unless  it  could  be  cleanly 
and  clearly  severed  from  the  legal  consideration,  there  could 
be  no  recovery,  and  no  instruction  can  be  deemed  correct 
which  assumes  that  there  was  a  taint  of  illegality  and  asserts 
a  right  of  recovery,  unless  it  plainly  directs  the  jury  that  the 
case  is  one  where  there  may  be  a  separation  of  the  good  from 
the  bad,  andi  informs  them  that,  even  if  that  be  true,  only  so 
much  of  the  contract  as  rests  on  the  legal  consideration  can 
be  enforced. 

The  second  instruction  asked  by  the  appellant  is  embraced 
in  one  given  by  the  court,  and  there  was  no  error  in  refusing 
it.     Union  M.  L.  Ins.  Co.  v.  Buchanan,  100  Ind.  63. 

Judgment  affirmed. 

Filed  April  15, 1886;  petition  for  a  rehearing  overruled  June  5, 1886. 
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Contract. — Sale. — Bailment, — Chara^ster  oj  7Va9»ae(ton. — Beceipt. — Evidence 
Aliunde, — Where  a  receipt  for  personal  property  delivered  does  not  dis- 
close whether  the  transaction  is  a  sale  or  a  bailment,  extrinsic  evidence 
mav  be  resorted  to* 

Same. — Ambiguous  Gontraet. — Pardeuiar  Buginesa, —  Usage, —  I^-esumption, — 
Evidenec-r-Where  a  contract  concerning  a  particular  business  is  am- 
biguous, it  will  be  presumed  that  it  was  made  with  reference  to  the  or- 
dinary course  of  such  business,  and  evidence  showing  such  course  is 
admissible. 

;8ame. — Delivery  of  Qrain. —  When  Deemed  in  Pursuance  cf  Sale  and  not  of 
Bailment, — Where  grain  is  received  by  a  dealer  under  a  contract,  express 
or  implied,  to  pay  the  market  price  therefor  on  the  demand  of  the  owner, 
but  with  no  understanding  that  the  latter  shall  have  the  right  to  demand 
either  his  own  or  other  g^ain  in  return,  and  the  grain  so  received  is  mixed 
with  other  of  like  quality  in  bin^from  which  shipments  are  madedaily, 
the  transaction  is  a  sale,  and  not  a  bailment. 

Sake. — Right  to  Demand  Redelivery, — Election. — It  is  only  where  the  owner 
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retains  the  right  from  the  beginning  to  elect  whether  he  will  demand 
the  redelivery  of  his  property  or  other  of  like  quality  and  gr&de,  that 
the  contract  will  be  construed  to  be  one  of  bailment.  If  he  surrenders  to 
the  dealer  the  right  of  election,  it  will  be  considered  a  sale,  with  an  op- 
tion on  the  part  of  the  latter  to  pay  either  in  money  or  property  as 
stipulated. 

From  the  Carroll  Circuit  Court. 

/.  Applegate  and  C  R.  Pollard,  for  appellant.^ 

/.  C.  Odellf  J.  G,  Nelson  and  Q.  A,  Myers,  for  appellees. 

Mitchell,  J. — This  was  a  suit  in  replevin  to  recover  the 
possession  of  five  hundred  and  seventy  bushels  of  wheat. 

The  facts  as  developed  by  the  evidence  are  as  follows :  In 
1882,  and  prior  thereto,  Lenon  was  the  owner  of  a  grain- 
house  and  elevator  at  Delphi,  Indiana.  Ho  testified  that  he 
was  not  a  warehouseman,  and  that  he  never  stored  wheat  for 
hire.  In  July,  1882,  the  plaintiff  delivered  to  Lenon  at  his 
elevator,  in  different  lots,  the  quantity  of  wheat  above  men- 
tioned, and  received  upon  the  delivery  of  each  lot  a  receipt 
signed  by  the  latter's  agent  of  the  following  tenor : 


o 

SB 
H 


a 
o 


No.  1.  Delphi,  Ind.,  July  24,  1882. 

Received  of  Harry  Lyon  53  fifty-three  bushels  fifty  lbs. 
wheat.     Not  transferable  without  notice. 

J.  V.  McCain. 


There  is  no  evidence  of  any  contract  or  understanding  out- 
side of  the  receipt  itself,  except  such  as  is  afforded  by  the 
course  of  business  between  the  parties.  Lenon  testified  that 
his  manner  of  dealing  with  the  plaintiff,  as  with  others,  was 
that  the  latter  would  deliver  wheat  at  the  elevator  and  take 
receipts  therefor  such  as  that  set  out.  Whenever  receipts 
were  presented  by  the  holder,  Lenon  would  pay  the  market 
price  of  wheat  at  the  date  of  presentation,  and  take  them  up. 
It  was  also  shown  that  when  presentation  of  the  receipt  was 
deferred  beyond  thirty  or  sixty  days,  a  small  sum  as  for  storage 
was  charged,  and  a  charge  was  also  made  for  insurance. 

All  wheat  of  the  same  grade  wa.s  put  into  ii  common  mass 
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when  received,  as  the  plaintiff  knew,  and  was  shipped  out 
indiscriminately.  An  effort  was,  however,  made  to  keep  on 
hand  an  amount  equal  to  the  outstanding  receipts.  This  was 
done,  not  for  the  purpose  of  returning  wheat  to  those  who 
held  receipts,  but  as  a  matter  of  pn.'caution  on  the  part  of 
Lenon  in  case  of  fluctuations  in  the  market.  While  receipts 
were  thus  held  for  five  hundred  and  seventy  bushels  of  wheat 
delivered  by  the  plaintiff,  Lenon  became  financially  embar- 
rassed and  made  an  assignment,  under  the  statute,  for  the 
benefit  of  his  creditors.  He  had  on  hand  at  the  time  a 
quantity  of  wheat  more  than  sufiBcient  to  have  returned  the 
amount  due  the  plaintiff,  but  far  short  of  the  amount  repre- 
sented by  all  his  outstanding  receipts.  The  plaintiff  offered 
to  pay  the  stprage  and  insurance,  and  demanded  wheat  of  the 
assignee  equal  in  quantity  to  that  represented  by  his  receipts. 

The  case  was  tried  by  a  jury,  the  trial  resulting  in  a  gen- 
eral verdict  and  judgment  for  the  defendants. 

The  only  question  for  consideration  is,  did  the  receipts  and 
the  attending  circumstances  constitute  the  transaction  a  con- 
tract of  sale,  or  was  it  a  bailment?  Upon  its  face  the  writ- 
ing furnishes  no  suggestion,  whether  the  wheat  was  received 
in  store,  or  upon  a  contract  of  sale.  Resort  was,  there- 
fore, properly  had  to  exlrinsic  evidence.  The  general  and 
known  course  of  dealing  of  Lenon  was  properly  consid- 
ered. The  case  is  distinguishable  from  Schindler  v.  West- 
over,  99  Ind.  395,  and  Eice  v.  Nixon,  97  Ind.  97  (49  Am. 
R.  430).  In  the  c&ses  cited,  it  appeared  on  the  face  of  the 
receipts  that  the  wheat  was  left  in  store.  In  this,  nothing 
appears  except  the  receipt  and  the  general  course  of  business. 

There  was  evidence  from  which  the  jury  may  have  found 
that  Lenon's  business  was  not  that  of  a  warehouseman.  He 
so  testified.  They  may  have  found  that  he  was  engaged  in 
purchasing  and  shipping  grain;  that  the  wheat  for  which 
the  receipts  were  given  was  delivered  upon  the  understand- 
ing, implied  from  the  known  course  of  Lenon's  business,  that 
it  was  in  no  event  to  be  kept  for  him,  or  that  either  the  wheat 
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delivered  or  other  wheat  of  like  quality  was  to  be  returned 
on  demand^  but  that  it  would  be  ship|)ed  and  sold  at  Lenon's 
pleasure  on  his  own  account,  and  that  the  plaintiff  was  en- 
titled, upon  presentation  of  his  receipts,  to  demand  the  mar- 
ket price  of  wheat  at  the  date  of  such  presentation,  and 
nothing  more. 

Wheat  delivered  under  a  state  of  facts  such  as  we  have  as- 
sumed the  jury  may  have  found,  would  be  a  delivery  in  pur- 
suance of  a  sale*  In  such  a  transaction  there  would  be  no  ele- 
ment of  bailment.  A  contract  of  bailment  contemplates  the 
return  of  the  goods  bailed,  or,  growing  out  of  the  necessities 
of  commerce,  where  grain  is  delivered  in  store,  other  grain 
of  like  quality  and  grade  may  be  returned  in  its  stead. 

We  recognize  the  doctrine,  that  if  wheat  is  delivered  in 
pursuance  of  a  contract  of  bailment,  the  mere  fact  that  it  is 
mixed  with  a  mass  of  like  quality,  with  the  knowledge  of 
the  depositor  or  bailor,  does  not  convert  that  into  a  sale  which 
was  originally  a  bailment.  Nelson  v.  Broum,  44  Iowa,  455 ; 
Nelson  v.  Brovm,  53  Iowa,  555 ;  Sexton  v.  Abbott^  53  Wis. 
181.  Upon  the  facts  in  this  case,  there  was  no  bailment  to 
begin  with. 

Where  grain  is  received  by  a  dealer,  under  a  contract,  either 
express  or  implied,  to  pay  the  person  delivering  it  the  market 
price  whenever  he  chooses  to  demand  it,  and  such  grain  is 
mixed  with  other  of  like  quality  in  bins  from  which  ship- 
ments are  being  made  daily,  there  being  no  understanding 
that  the  owner  shall  have  the  right  to  demand  either  his  own 
or  a  like  quantity  of  other  in  return,  the  dealer  becomes  the 
owner  of  the  grain,  and  is  liable  to  pay  for  it  whenever 
called  upon.  As  in  such  a  case  the  contract  from  the  begin- 
ning furnishes  the  criterion  by  which  the  price  is  to  be  fixed, 
it  is  not  invalid.  McConnell  v.  HugheSy  29  Wis.  537;  Rich' 
ardson  v.  Olmsteady  74  111.  213.  We  can  not  say  the  verdict 
was  not  sustained  by  the  evidence. 

Turning  now  to  the  instructions  of  which  the  appellant  com- 
plains, special  objection  is  made  to  the  fourth,  in  which  the 


MAY  TERM,  1886.  571 

Lyon  V.  Lenon  et  aL 

jury  were  told  to  inquire  what  agreement,  if  any,  was  made 
concerning  the  disposition  of  the  wheat,  and  were  further  di- 
rected that  if  they  should  find  that  the  wheat  was  deposited 
with  an  agreement  that  it  should  be  returned  to  the  plaintiff, 
then  it  would  remain  his  property,  but  if  there  was  a  sale  of 
the  wheat  at  the  time  it  was  delivered,  then  it  could  not  be 
recovered. 

We  can  perceive  no  error  in  this  charge.  It  is  said,  the 
<50urt  had  no  right  to  leave  it  to  the  jury  to  say  what  the 
agreement  was,  because  there  was  no  evidence  that  any  agree- 
ment, either  of  sale  or  of  bailment,  was  made.  This  as- 
sumption— in  its  breadth — can  not  be  maintained. 

While  it  may  be  said,  there  is  no  direct  evidence  one  way 
or  the  other,  it  was  nevertheless  the  duty  of  the  jury,  from 
the  facts  and  circumstances  before  them,  to  determine,  under 
the  rules  of  law  as  given  them  by  the  court,  whether  the 
wheat  was  delivered  under  a  contract  of  sale  or  of  bailment. 
There  was  evidence  which  enabled  them  to  do  that. 

In  the  sixth  instruction  they  were  told,  that  if  Lenon  was 
engaged  in  buying  and  selling  grain,  and  received  the  plain- 
tiff's wheat,  and  with  his  consent  mixed  it  with  other  wheat 
in  his  warehouse,  and  gave  receipts  for  it,  showing  the  num- 
ber of  bushels  received,  and  with  his  consent  shipped  and 
sold  his  wheat  without  any  agreement  to  hold  a  like  quantity 
in  store  to  be  delivered  to  the  plaintiff  on  demand,  then  the 
transaction  was  a  sale.  This  was  a  substantially  correct  state- 
ment of  the  law.  If  from  the  circumstances  an  agreement 
could  have  been  inferred,  that  the  plaintiff's  wheat  might  be 
sold  without  keeping  either  that  or  any  other  to  replace  it  on 
demand,  we  are  unable  to  conceive  how  it  could  have  been 
deemed  a  bailment. 

Where  wheat  is  received  under  the  circumstances  supposed, 
if  the  dealer  has  the  right  at  his  pleasure  either  to  ship  and 
^11  the  same  on  his  own  account,  and  pay  the  market  price 
on  demand,  or  retain  and  redeliver  the  wheat  or  other  wheat 
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in  the  place  of  it,  the  transaction  is  a  sale.  It  is  only  where 
the  bailor  retains  the  right  from  the  beginning  to  elect  whether 
he  will  demand  the  redelivery  of  his  property  or  other  of 
like  quality  and  grade^  that  the  contract  will  be  construed  to 
be  one  of  bailment.  If  he  surrenders  to  the  other  the  right 
of  election^  it  will  be  considered  a  sale^  with  an  option  on  the 
part  of  the  purchaser  to  pay  either  in  money  or  property  as 
stipulated.  4  The  distinction  is^  can  the  depositor  by  his  con- 
tract compel  a  delivery  of  wheat,  whether  the  dealer  is  will- 
ing or  not?  If  he  can,  the  transaction  is  a  bailment.  If 
the  dealer  has  the  option  to  pay  for  it  in  money  or  other 
wheat,  it  is  a  sale.  >  Johnston  v.  Broicne,  37  Iowa,  200 ;  Chase 
V.  Washburn,  1  Ohio  St.  244. 

The  instruction  given  is  fairly  within  the  principles  stated. 
What  has  been  said  sufficiently  indicates  that  the  other  in- 
structions complained  of  were  unexceptionable. 

That  the  court  admitted  the  testimonv  of  certain  witnesses 
showing  the  general  method  pursued  by  Lenon  in  receiving- 
and  paying  for  wheat,  is  the  subject  of  an  objection.  The 
appellant  introduced  evidence  similar  in  character,  and  upon 
the  principle  of  the  cases  of  Lowe  v.  Ryan,  94  Ind.  450,. 
and  Gaff  v.  Greer,  88  Ind.  122  (45  Am.  R.  449),  which  in 
effect  hold  that  a  party  will  not  be  heard  to  object  to  evi- 
dence introduced  by  his  adversary  to  meet  evidence  of  like 
character  introduced  by  himaelf,  he  is  not  now  in  a  position 
to  ask  a  reversal,  even  if  the  evidence  had  been  improperly 
admitted.     The  evidence  was,  however,  competent. 

While  it  is  true,  that  usage  in  a  particular  trade  or  busi- 
ness can  not  control  an  express  contract,  it  is  nevertheless 
presumable,  where  a  contract  is  ambiguous,  that  it  was  made 
with  reference  to  the  known  usao:e  or  ordinarv  course  of  a 
particular  business.  In  such  a  case,  it  is  competent  to  show 
what  the  known  and  ordinary  course  of  a  particular  business 
is,  with  a  view  of  raising  a  presumption  that  the  transaction 
in  question  was  according  to  the  ordinary  course  of  the  busi- 
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ness.  to  which  it  related.  Reisaner  v.  Oxley,  80  Ind.  580; 
Jaqua  v.  Witham  and  Anderson  Co.,  antCy  p.  545 ;  Lonergan 
V.  Stewart,  55  III.  44. 

Finding  no  error,  the  judgment  is  affirmed,  with  costs. 

Filed  June  3, 1886. 


No.  11,293. 

Shirk  et  al.  t;.  The  Board  of  Commissioners  of  Car* 

ROLL  County  et  al. 

Wabash  and  Erie  CAKAii.— iSb^  <^,— Purchaser  Took  Subject  to  EatemerUa 
of  Public,— The  sale,  in  1876,  of  the  Wabash  and  Erie  canal  and  its  ap- 
purtenances, under  a  decree  of  foreclosure  against  the  State,  carried  to 
the  purchaser  the  fee  simple  therein,  subject  to  the  burden  of  any  ease* 
ment  of  the  public  of  which  he  was  bound  to  take  notice. 

Same. — Highway. —  Bridge. —  Notice  (^  Easement.— The  continuous  use  by 
the  public,  for  nearly  forty  years,  as  a  part  of  a  highway,  of  a  bridge 
constructed  by  the  State,  having  a  wagon  way  for  public  travel  and  a 
towing  path  for  navigators  of  the  canal,  was  posseflsion  and  notice  of 
the  easement. 

Samis. — Right  cf  County  to  Use  Material  of  (M  Bridge  in  BebuUding. — 
The  purchaser  of  the  canal  and  appurtenances  acquired  no  interest  in 
the  part  of  the  bridge  used  by  the  public  as  a  part  of  the  highway  but 
only  in  the  part  used  for  canal  purposes,  and,  the  bridge  having  been 
washed  away  subsequent  to  the  sale,  the  county  in  which  it  was  situate 
has  the  right  to  rebuild  it  upon  its  former  location  and  to  use  the  stone 
in  the  piers  and  abutments  of  the  old  bridge  for  that  purpose. 

From  the  Carroll  Circuit  Court. 

R.  8.  Taylor y  for  appellants. 

L.  B.  SimSy  J.  R.  Coffroth  and  T.  A.  Stuart,  for  appellees. 

Elliott,  J. — In  1841  a  public  highway  was  laid  out 
through  Carroll  county.  The  line  of  this  highway  crossed 
the  Wabash  river  at  a  point  not  far  from  the  town  of  Car- 
rollton,  and  since  it  was  opened  the  highway  has  been  con- 
tinuously used  by  the  public.     In  1842  a  dam  was  built  by 
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the  State  across  the  Wabash  river  a  short  distance  below  the 
line  of  the  highway,  and  the  pond  formed  by  this  dam  con- 
stituted a  part  of  the  Wabash  and  Erie  Canal.  This  canal 
was  constructed  by  the  State  under  the  Internal  Improve- 
ment Acts  passed  some  years  before.  During  the  years  1842 
and  1843  a  bridge  was  built  across  the  river  on  the  line  of 
the  highway ;  it  was  built  on  stone  abutments  and  piers,  the 
piers  resting  on  submerged  timbers.  The  superstructure  was 
a  wooden  one,  combining  a  wagon  and  carriage  way  and  a 
towing-path  bridge,  for  the  towing  horses  of  the  canal ;  the 
towing-path  part  of  the  bridge  was  attached  to  the  struc- 
ture "  as  a  narrow  wing  supported  by  cross-timbers  extend- 
ing under  the  other  part  of  the  bridge.''  The  bridge  was 
used  for  public  travel  and  by  the  persons  navigating  the 
canal ;  the  public  used  it  in  connection  with  the  highway, 
and  those  navigating  the  canal  used  the  towpath  part  io 
transfer  the  horses  used  in  towing  the  boats  across  the  river. 
Pursuant  to  the  laws  enacted  by  the  Legislature,  the  canal  and 
its  appurtenances  were  pledged  by  the  State  to  secure  money 
borrowed  by  it.  In  1873  the  superstructure  of  the  bridge 
was  blown  down  and  was  replaced  by  the  county  of  Carroll. 
The  canal  was  abandoned  in  1875,  but  the  bridge  continued 
to  be  used  as  a  part  of  the  highway  until  February,  1881, 
when  the  superstructure  was  carried  away  by  the  ice,  leaving 
the  stone  piers  and  abutments  standing.  In  1880  the  dam 
was  destroyed,  "  and  the  water  let  out  of  the  pond  so  that  the 
timber  foundations  of  the  piers  were  left  uncovered  and  ex- 
posed to  the  air  and  decay,  and  in  order  to  restore  the  bridge 
to  a  safe  and  fit  condition  for  public  travel,  it  was  necessary 
to  take  down  the  piers  and  replace  them  on  other  founda- 
tions." Bjy  virtue  of  a  decree  of  the  circuit  court  of  the 
United  States,  rendered  in  1874,  the  canal  was  sold  in  Feb- 
ruary, 1876,  and  from  that  sale  the  title  of  the  appellants  is 
derived. 

The  controversy  in  this  case  is  as  to  the  right  of  the  com- 
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missioncrs  of  Carroll  county  to  make  use  of  the  materials  in 
the  piers  in  rebuilding  the  bridge. 

Our  decisions  establish  the  doctrine  that  the  purchasers  of 
the  canal  acquired  such  rights  as  the  State  had  in  the  lands 
appropriated  for  canal  purposes,  and  that  the  estate  which  the 
State  acquired  was  a  fee.  These  decisions,  although  they  have 
been  yielded  to  with  reluctance,  must  be  considered  as 
declaring  the  law  of  the  State.  Waier  Work8  Co.,  etc.,  v. 
Burkhart,  41  Ind.  364;  Nelson  v.  Fleming,  56  Ind.  310; 
Cromie  v.  Board,  etc.,  71  Ind.  208;  City  of  Logansport  v. 
Shirk,  88  Ind.  563;  Brookville,  etc.^  Co.  v.  Butler,  91  Ind. 
134  (46  Am.  R.  580). 

Upon  the  authority  of  these  cases  we  affirm  that  the  estate 
taken  by  the  State  in  the  lands  appropriated  for  the  canal  was 
a  fee,  and  that  the  appellants  succeeded  to  that  estate.  But, 
while  the  appellants  acquired  all  the  estate  of  their  remote 
grantor,  the  State  of  Indiana,  in  the  canal  and  its  appurte- 
nances, they  acquired  nothing  more.  If  the  estate  which  they 
acquired  was  burdened  with  any  charge  or  easement  whicL 
was  open  to  view  and  was  one  which  the  appellants  were 
bound  to  take  notice  of,  then  it  remains  subject  to  that  bur- 
den in  their  hands.  It  is  not  essential  that  a  grantee  should 
have  actual  knowledge  of  the  burden,  for  it  is  a  familiar 
doctrine,  that  one  who  has  means  of  knowledge  is  presumed 
to  have  knowledge.  This  doctrine  is  often  applied  to  ease- 
ments, and  the  owner  of  the  dominant  estate,  in  a  visible  and 
open  way  across  the  land  of  another,  can  not  be  deprived  of 
his  rights  although  the  servient  estate  may  have  been  pur- 
chased by  one  who  has  no  actual  knowledge  of  the  easement. 
The  use  of  the  bridge  by  the  public  as  a  part  of  the  high- 
way was  equivalent  to  possession.  Possession  is  notice,  and 
here  there  was  possession  by  the  public.  But,  more  than  this, 
the  construction  of  the  bridge  at  the  place  where  it  was  lo- 
cated, the  manner  of  its  construction,  the  necessity  for  its 
erection  caused  by  the  damming  up  of  the  water  of  the  rivor, 
and  the  use  to  which  it  was  devoted,  combine  with  the  actual 
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:and  long  continued  use  for  the  purposes  of  public  travel,  to 
supply  notice  that  the  bridge  was  erected  for  a  double  pur- 
pose, to  accommodate  public  travel,  and  to  furnish  facilities 
to  enable  navigators  to  use  the  canal.  With  these  open  and 
visible  facts  before  them,  the  purchasers  can  not  claim  that 
they  bought  without  notice  of  the  right  of  the  public  to  con- 
tinue the  use  of  the  bridge  for  the  purpose  for  which  it  was 
erected,  and  for  which  it  had  been  used  for  nearly  forty  years. 
We  are  quite  as  solicitous  as  counsel  to  maintain  the  honor 
and  credit  of  the  State,  but  we  are  unable  to  perceive  that  its 
honor  or  credit  is  impaired  by  the  decision  of  the  trial  court, 
that  the  purchasers  obtained  what  the  State  proposed  to  sell, 
and  so  we  understand  that  decision.  The  State  did  not,  either 
directly  or  indirectly,  pledge  or  sell  bridges  erected  to  accom- 
modate public  travel,  and  this  was  one  of  the  purposes  for 
which  the  bridge  involved  in  this  controversy  was  erected. 
If  it  had  been  a  highway  bridge  entirely  disconnected  with 
the  canal,  it  could  not,  with  the  faintest  tinge  of  plausibility, 
be  argued  that  it  passed  with  the  conveyance  of  the  canal, 
and  in  so  far  as  the  bridge  was  constructed  as  a  part  of  the 
highway,  it  is  not  an  appurtenance  of  the  canal,  but  stands 
upon  the  same  footing  as  if  it  had  been  simply  a  highway 
bridge.  St.  Ixmis  Bridge  Co,  v.  OurtiSy  103  111,  410.  It 
may  be  that  the  appellants  acquired  a  right  to  have  the  bridge 
maintained  so  that  it  can  be  used  for  canal  purposes,  but, 
however  this  may  be,  they  did  not  acquire  a  right  to  take 
part  of  the  highway,  and  such  the  bridge  was,  in  so  far,  at 
least,  as  it  was  erected  for  the  purposes  of  public  travel.  The 
State  professed  to  sell  nothing  more  than  the  canal  and  its 
appurtenances,  and  nothing  more  was  bargained  for  by  the 
appellants.  A  bridge,  or  part  of  a  bridge,  erected  for  highway 
purposes,  is  no  part  of  the  canal,  nor  is  it  an  appurtenance. 
The  State  had  a  right  to  build  a  bridge  to  accommodate 
public  travel,  and  this  right  was  exercised  by  constructing 
the  bridge  in  controversy.  The  purpose  for  which  the  bridge 
was  constructed  has  never  been  abandonee!,  for  the  use  has 
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been  continaous  since  1841.  The  State  built  the  bridge  for 
highway  purposes  and  has  not  sold  or  professed  to  sell  the 
right  to  use  the  bridge  for  the  purposes  for  which  it  was  con- 
structed, although  it  has  sold  the  right  to  use  the  bridge  for 
canal  purposes.  We  suppose  it  to  be  undeniably  true  that 
there  may  be  two  interests  in  the  same  structure,  and  that 
one  may  be  sold  and  the  other  retained.  This  is  what  was 
done  by  the  State,  for  it  held  one  interest  in  the  bridge  as 
part  of  the  highway,  and  another  as  appurtenant  to  the  canal ; 
the  one  was  sold,  the  other  was  not.  The  State  was  the 
original  owner  of  the  two  interests;  with  one  it  has  parted, 
the  other  it  has  retained.  Leaving  out  of  consideration  the 
question  of  what  rights,  if  any,  have  been  lost  by  abandon- 
ment, it  may,  perhaps,  be  justly  affirmed  that  the  appellants 
have  some  interest  in  the  bridge,  but  they  have  not  in  any 
event  the  whole  interest,  for  that  never  went  out  of  the  State. 
They  have,  at  all  events,  no  such  interest  as  will  enable  them 
to  prevent  the  State,  through  its  local  instrumentality,  the 
board  of  commissioners,  from  rebuilding  the  bridge  and  re- 
storing the  highway  to  its  former  condition.  The  State  did 
not  lose  its  right  to  the  highway,  whatever  may  be  the  re- 
sult in  other  respects  of  the  transfer  of  the  canal.  Oity  of 
Logansport  v.  Shirk,  supra. 

We  e;cpress  no  opinion  upon  the  effisct  of  the  abandonment 
of  the  canal,  nor  do  we  undertake  to  precisely  define  the  in- 
terest, if  any,  of  the  appellants,  but  we  do  hold  that  they 
can  not  prevent  the  county  from  rebuilding  the  bridge  upon 
its  former  location,  nor  from  using  the  stones  in  the  piers 
and  abutments  for  that  purpose. 

Judgment  affirmed. 

FUed  March  11,  1886. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — A  very  able  brief  hajs  been  filed  by  the  ap- 
pellants' counsel  on  the  petition  for  a  rehearing,  in  which^ 
Vol.  106.— 37 
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among  other  thiogs,  it  is  said :  ^'  I  admit  that  the  publie 
easement  in  the  highway  which  crossed  the  Wabash  river  at 
Carrollton  was  not  destroyed  by  the  construction  of  the  canal, 
but  continues  to  this  day.  I  admit  that  the  use  of  the  high- 
way was  possession  of  the  easement  and  notice  to  all  the 
world.  I  admit  that  all  such  existing  easements  followed  the 
canal  into  the  hands  of  the  purchasers  under  the  Gapen  de- 
cree. I  have  never  controverted  these  propositions.  My 
contention  is,  that  the  easement  in  the  soil  does  not  embrace 
the  artificial  stone  structures  placed  on  it  as  a  part  of  the 
canal."  In  stating  what  his  contention  is,  the  learned  coun- 
sel assumes,  what  we  can  not  grant,  that  the  bridge  was  part 
of  the  canal.  This  assumption  lies  at  the  foundation  of  the 
argument,  and  unless  it  can  be  made  good  the  whole  argu- 
ment falls.  The  facts  stated  in  the  special  finding,  and  re- 
cited in  the  agreed  statement  of  facts,  show  that  the  bridge, 
except  the  addition  made  to  it  for  towing  purposes,  was  con- 
structed as  a  part  of  the  highway,  and,  therefore,  counsel's 
assumption  is  utterly  without  support.  The  bridge  was  a 
part  of  the  highway;  as  such  it  was  built  and  maintained. 
Counsel  admits,  what  could  not  well  be  denied,  that  the  pos- 
session and  use  by  the  State  was  notice  to  all  the  world,  and 
the  logical  conclusion  from  this  admission,  which  no  inge- 
nuity of  invention  however  great  can  escape,  is,  that  the 
purchasers  of  the  canal  knew  that  the  bridge  was  part  of  the 
highway  and  not  part  of  the  canal.  If,  therefore,  the  State 
had  an  interest  in  the  bridge  distinct  from  that  owned  for 
canal  purposes,  it  still  retains  it,  for  the  appellants  knew  that 
the  highway  bridge  was  no  part  of  the  canal,  and  the  decree, 
on  which  their  title  is  founded,  orders  a  sale  of  the  canal, 
and  no  other  property  is  embraced  by  its  terms  or  is  within 
its  scope. 

The  agreed  statement  of  facts  filed  as  part  of  the  evidence 
thus  states  what  property  was  sold,  under  the  decree,  to  wit : 
"  That  part  of  said  canal  lying  between  the  Ohio  State  line 
and  the  western  boundary   of  the  city  of   Lafayette.*'     If 
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the  appellants'  grantor  bought  the  canal,  as  it  is  agreed  he  did^ 
we  can  perceive  no  possible  ground  upon  which  it  can  be 
claimed  with  even  the  feeblest  appearance  of  justice,  that  he 
got  a  highway  bridge  forming  no  part  of  the  canal.  If  the 
purchasers  of  the  various  canals  constructed  under  the  In- 
ternal Improvement  laws  of  the  State  obtained,  by  virtue  of 
their  purchase  under  the  decrees  directing  a  sale  of  the  canal 
property,  title  to  all  the  highways  and  highway  bridges  that 
crossed  those  canals,  then  we  are  wrong  in  our  conclusion ; 
but  if,  as  we  believe  to  be  undeniably  true,  they  bought  only 
the  canals  and  their  appurtenances,  then  our  conclusion  is 
right.  We  confess  that  we  are  unable  to  perceive  how  it  ia 
possible  for  the  appellants  to  wrest  from  the  people  of  the 
State  property  that  was  not  sold. 

It  is  covertly  assumed  by  counsel  that  we  constructed  our 
opinion  upon  the  theory  that  '^  an  easement  in  the  soil  em- 
braced the  artificial  stone  structure  placed  on  it  as  a  part  of 
the  canal,''  but  counsel  is  greatly  in  error.  We  expressly  de- 
clared that  the  bridge,  so  far  as  it  was  built  for  highway  pur- 
poses, was  not  a  part  of  the  canal,  so  that  there  is  a  palpable 
fallacy  in  assuming  that  we  conceded  it  to  be  a  part  of  the 
canal.  Our  proposition  was,  and  is,  that  the  bridge,  in  so  far 
as  it  was  a  part  of  the  highway,  is  not  a  part  of  the  canal^ 
and  as  the  appellants  bought  only  the  canal  they  did  not  ac- 
quire title  to  any  other  property  owned  by  the  State.  It  seemed 
clear  to  us  on  the  oral  argument,  and  continued  reflection  has^ 
if  possible,  made  it  still  clearer  to  our  minds,  that  the  appellants 
have  rightful  title  to  the  property  sold  under  the  decree,  and 
to  nothing  more,  and  that  is,  the  canal  and  its  appurtenances. 

The  question  here  is,  what  is  the  extent  and  nature  of  the 
appellants'  title  ?  That  title  surely  is  no  greater  than  was  sold 
under  the  decree  upon  which  the  claim  of  title  rests.  We 
can  not  go  behind  that  decree  to  ascertain  what  interest  or  es- 
tate might  have  been  ordered  sold,  but  our  inquiry  ends  when 
we  ascertain  what  property  was  sold.  The  State  courts  can 
neither  review  nor  impair  the  decrees  of  the  Federal  tribu- 
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nals,  but  must  enforce  them  as  they  are  written.  With  qiiite 
as  much  reason  might  the  State  ask  us  to  decide  that  too  great 
an  interest  w&s  directed  to  be  sold,  as  for  the  appellant  to  ask 
us  to  determine  that  more  ought  to  have  been  sold.  It  is  a 
familiar  principle  that  a  decree,  directing  the  sale  of  property 
mortgaged  or  otherwise  pledged  as  a  security  for  a  debt,  set- 
tles the  estate  which  shall  be  sold,  and  we  must  presume  that 
the  United  States  officers  did  their  duty,  and  sold  what  the 
decree  authorized  them  to  sell.  At  all  events,  we  must,  where 
the  record  shows,  as  it  does  here,  what  property  the  appel- 
lant bought,  decide  that  we  can  not  inquire  into  what  lies  back 
of  the  decree  and  sale,  for  the  purpose  of  ascertaining  whether 
there  is  or  is  not  some  equitable  grounds  for  giving  the  ap- 
pellant more  than  he  bought. 

The  decision  in  CHty  of  Logansport  v.  Shirk,  supray  goes 
much  further  than  we  need  do  here,  for  it  declares,  and  rightly, 
that  the  easement  of  the  public  in  highways  simply  remained 
in  abeyance  during  the  time  the  canal  was  in  use,  but  revived 
when  the  use  ceased.  If,  as  we  must  do,  we  apply  that  prin- 
ciple here,  it  results  that  when  the  canal  was  abandoned  the 
right  of  the  people  to  the  highway  bridge  fully  revived.  Nor 
is  there  any  injustice  in  applying  this  principle  where  it  is  ex- 
pressly admitted,  as  it  is  here,  that  the  use  and  enjoyment  of 
the  bridge  for  highway  purposes  was  "  notice  to  all  the  world." 

Petition  overruled. 

Filed  June  1, 1886. 


No.  11,944. 
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Deed. — PostponemejU  <^  Enjoyment  of  Estate  Granted,  Until  Death  (/  GroJifor.^ 
WiU. — An  instrument  executed  conformably  to  the  statute,  which  is  to 
operate  in  the  lifetime  of  the  grantor  and  which  passes  any  estate  in  the 
property  during  his  lifetime,  even  though  the  absolute  enjoyment  of  th0 
estate  is  postponed  until  after  his  death,  is  a  deed,  and  not  a  will. 
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Same. —  When  Not  of  Testameniary  Ckarader. — Construeiion, — An  instrument 
purported  to  convey  and  warrant,  to  named  persons,  for  love  and  affec- 
tion and  five  dollars,  certain  described  real  estate,  **  as  tenants  in  com- 
mon, in  the  following  proportions,  to  wit :  To  be  equally  divided  between 
them  at  my  decease,  and  after  the  payment  of  all  my  funeral  and  burial 
expenses  by  them  fully  settled ;  and  they  are  to  pay  all  taxes  and  other 
expenses  of  repairs  and  improvements  on  the  same  during  my  natural 
life,  and  then  the  title  to  vest  in  them  absolutely."  The  paper  was  dated, 
signed  and  acknowledged  with  the  formalities  of  a  deed.  After  the  death 
of  the  grantor  suit  was  brought  by  other  heirs  against  the  grantees  for 
partition  of  the  property. 

Hddf  that  such  instrument  is  a  valid  deed,  and  not  an  attempted  testa- 
mentary disposition,  and  that  it  vested  in  the  grantees  a  present  estate 
in  fee  simple. 

Witness.— /wipeacAmen/.—iSpcci/Jc  Ads  ©/"/wtnora/i/y.— Specific  acts  of  im- 
morality can  not  be  proved  for  the  purpose  of  impeaching  the  moral 
character  of  a  witness. 

Same. — Chanicter  and  Antecedents, — Discretion  of  Trial  Court. — iVarficc.— Un- 
der some  circumstances,  and  in  the  sound  discretion  of  the  trial  court, 
questions  may  be  asked  of  a  witness  ou  cross-examination  for  the  pur- 
pose of  showing  his  character  and  antecedents,  but  to  justify  a  reversal 
on  account  of  a  refusal  to  allow  such  questions,  a  clear  abuse  of  discre* 
tion  must  be  shown. 

Same. — Heirs, — Parties. — Statute  Construed, — To  render  a  party  incompe- 
tent to  testify  under  section  499,  R.  S.  1881,  he  must  be  a  party  to  the 
issue,  and  not  merely  a  party  to  the  record.  One  who  disclaims  any  in- 
terest in  the  subject  of  litigation  is  a  competent  witness. 

Evidence. — Deed, —  Delivery. — Declarations  of  Grantor  in  Dispamgement  cf 
Grantee* s  Title. — Declarations  of  a  grantor,  made  in  the  presence  of  one 
of  the  grantees,  in  disparagement  of  the  title  of  the  latter,  are  compe- 
tent under  an  issue  involving  the  delivery  of  the  deed. 

Practice. — Trial  by  Jury. — Submission  of  Partieular  Questions  of  Fad. — In  a 
case  which  is  triable  by  a  jury  generally,  it  is  not  error  to  refuse  to  sub- 
mit a  particular  question  of  fact  to  the  jury. 

Infant. — Can  Prosecute  Adion  Only  by  Next  Friend, — Infants  may  defend  by 
guardian  ad  litem^  but  they  can  not,  over  objection,  thus  prosecute  an  ac- 
tion, either  upon  a  complaint  or  cross  complaint.  They  can  prosecute 
only  by  next  friend,  as  provided  by  sections  266-lfe8,  R.  S.  1881. 

From  the  Sullivan  Circuit  Court. 

W.  8.  Mapky  J.  T.  Hays,  H.  J,  Hays,  J.  C  BriggSy  J.  W. 
Shelton  and  C  E.  Barrett,  for  appellants. 

J.  8.  Bays,  8.  C,  Ooulson,  J,  T,  Beasley  and  A,  B,  Williams, 
for  apjKjIIees. 
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Mitchell,  J. — This  was  an  action  by  Martha  A.  Spencer 
and  others  to  have  partition  of  certain  real  estate. 

William  M.  and  Anthony  S.  Robbins^  who  were  summoned 
•as  defendants,  appeared,  and  by  a  cross  complaint  asserted 
an  absolute  title  to  the  whole  estate  of  which  partition  was 
prayed  in  the  complaint.  They  rested  their  right  to  the  land 
on  a  deed  of  conveyance  from  Eliza  Robbins,  through  whom 
the  appellants  claimed  by  inheritance.  The  prayer  of  the 
cross  complainants  was,  that  their  title  might  be  quieted. 
They  had  judgment  accordingly. 

The  validity  of  the  deed,  by  means  of  which  the  cross  com- 
plainants prevailed  in  the  court  below,  is  made  a  question  for 
consideration.     This  instrument  was  of  the  tenor  following: 

"  This  indenture  witnesseth,  that  I,  Eliza  Robbins,  of  Sul- 
livan county,  in  the  State  of  Indiana,  convey  and  warrant  to 
William  M.  Robbins  and  Anthony  S.  Robbins  of  Sullivan 
county,  in  the  State  of  Indiana,  for  natural  love  and  affec- 
tion and  five  dollars,  the  receipt  whereof  is  hereby  acknowl- 
edged, the  following  real  estate  in  Sullivan  county,  in  the 
State  of  Indiana,  to  wit :  The  east  half  of  the  northeast  quarter 
and  the  southwest  quarter  of  the  northeast  quarter  of  section 
23,  township  seven  (7)  north,  range  nine  (9)  west,  contain- 
ing one  hundred  and  twenty  acres,  as  tenants  in  common,  in 
the  following  proportions,  to  wit:  To  be  equally  divided  be- 
tween them  at  my  decease,  and  after  the  payment  of  all  my 
funeral  and  burial  expenses  by  them  fully  settled ;  and  they 
are  to  pay  all  taxes  and  other  expenses  of  repairs  and  im- 
provements on  the  same  during  my  natural  life,  and  then  the 
title  to  vest  in  them  absolutely.  In  witness  whereof,  the  said 
Eliza  Robbins  ha^  hereunto  set  her  hand  and  seal  this  28th 
day  of  April,  1869." 

This  paper  was  dated,  signed  and  acknowledged,  with  the 
formalities  of  a  deed.  The  insistence  of  counsel  is,  that  this 
deed  vested  in  the  grantees  no  estate  whatever  which  was  to 
take  effect  during  the  lifetime  of  the  grantor.  It  was,  there- 
fore, testaipentary  in  its  character,  and  not  having  been  ext- 
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«utGd  in  conformity  with  the  law  governing  the  execution  of 
wills,  they  contend  that  it  is  void.  The  premise  granted,  the 
conclusion  insisted  upon  might  well  follow. 

We  entertain  a  different  view  upon  the  subject  of  the  con- 
struction of  the  deed  in  question.  Section  2927,  R.  8.  1881, 
provides  that  "Any  conveyance  of  lands  worded  in  sub- 
stance as  follows, — *  A.  B.  conveys  and  warrants  to  C.  D. 
[here  describe  the  premises]  for  the  sum  of  [here  insert  the 
consideration]  * — the  said  conveyance  being  dated,  and  duly 
signed,  sealed,  and  acknowledged  by  the  grantor — shall  be 
deemed  and  held  to  be  a  conveyance  in  fee  simple  to  the 
grantee,"  etc. 

The  instrument  under  consideration  contains  none  of  the 
language  or  peculiarities  of  a  will.  It  embodies  all  the  req- 
uisites of  a  statutory  deed,  and  plainly  vests  in  the  grantees 
an  estate  in  fee  simple,  unless  the  recitals  following  the  de- 
scription of  the  land  manifest  a  contrary  intent.  We  do  not 
think  such  an  intent  appears  upon  the  face  of  the  deed. 

The  recital  that  the  land  was  to  be  equally  divided  between 
the  grantees,  at  the  decease  of  the  grantor,  was  not  in  deroga- 
tion of  the  absolute  grant  in  fee  simple.  The  most  that  can 
be  said  of  the  recitals  is,  they  manifest  an  awkward,  and 
probably  successful,  attempt  to  reserve  to  the  grantor  a  life- 
estate  in  the  land. 

An  instrument  executed  conformably  to  the  statute,  which 
is  to  operate  in  the  lifetime  of  the  grantor,  and  which  passes 
any  estate  in  the  property  during  the  grantor's  lifetime,  even 
though  the  absolute  enjoyment  of  the  estate  passed  is  post- 
poned until  after  the  grantor's  death,  is  a  deed,  and  not  a 
will.     In  re  Will  of  Dietz,  50  N.  Y.  88. 

Prior  to  the  enactment  of  the  statute  of  uses,  a  deed  which 
attempted  to  create  a  freehold  estate  to  commence  infuturoy 
without  a  particular  estate  to  support  it,  was  invalid.  By  the 
express  terms  of  section  2959,  R.  S.  1881,  such  estates  may 
now  be  created.  Wherever  the  estate  is  presently  created,  so 
that  an  interest  vests  with  the  execution  of  the  paper,  then, 


684  SUPREME  COURT  OF  INDIANA, 

Spencer  tt  al,  v.  Bobbins  el  al, 

even  though  the  enjoyment  of  the  estate  is  postponed,  the 
instrument  creating  it  is  a  deed. 

The  conveyance  under  consideration,  in  our  view,  vests  a 
present  estate  in  fee  simple  in  the  grantees.  If  it  contains 
the  reservation  of  a  life-estate  in  favor  of  the  grantor,  it  does 
so  only  by  implication.  Whether  it  does  or  not  can  make 
no  difference,  inasmuch  as  a  present  interest  is  vested  in  the 
grantees.  It  would  seem  probable  that  the  purpose  wa»  to  re- 
serve the  use  and  possession  of  the  estate  to  the  grantor  dur- 
ing her  lifetime,  the  grantees  meanwhile  paying  the  taxes, 
expense  of  repairs  and  improvements.  Of  the  validity  of 
such  a  deed  there  can  be  no  question.  Tompson  v.  Brow7ie, 
3  Myl.  &  K.  32 ;  Hall  v.  Burkam,  59  Ala.  349. 

The  case  of  Turner  v.  Scotty  51  Pa.  St.  126,  involved  the 
construction  of  a  deed  in  many  respects  similar  ^o  that  above 
set  out.  The  deed  there,  however,  contained  6he  following 
stipulation  :  "  Excepting  and  reserving,  nevertheless,  the  en- 
tire use  and  possession  of  said  premises  unt<  the  said  John 
Scott  and  his  assigns  for  and  during  the  teruj  of  his  natural 
life;  and  this  conveyance  in  no  way  to  take  effect  until  aiior 
the  decease  of  the  said  John  Scott  the  grantor."  The  Aa- 
bendum  was  to  have  and  to  hold  the  premises  "after  the  de- 
cease of  said  John  S(;ott.''  It  was  held  that  inasmuch  as  it 
appeared  on  the  face  of  the  deed  that  it  was  not  to  take  effect 
until  after  the  death  of  the  grantor,  it  was  inoperative  as  a 
deed. 

The  case  of  Leaver  v.  Gauss,  62  Iowa,  314,  turned  upon 
the  construction  of  <i  deed  similar  in  effect  to  that  involved 
in  Turner  v.  Scott,  supra.  The  deed  in  the  Iowa  case  con- 
tained a  stipulation  that  the  "grantee  shall  have  no  interest 
in  said  premises  as  long  as  the  said  grantors  or  either  of  them 
shall  live."     This  was  held  to  be  testamentary  in  character, 

An  instrument,  having  otherwise  the  formalities  of  a  deed, 
will  be  construed  to  operate  as  a  deed,  whenever  it  appears 
therefrom  that  it  was  the  intent  of  the  maker  to  convey  any 
estate  or  interest  whatever,  to  vest  upon  the  execution  of  the 
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paper.  If,  however,  it^  ap[>ears  that  all  the  estate  which  it  was 
the  purpose  to  convey  was  reserved  to  the  grantor  during  his 
life,  and  the  deed  was  only  to  take  effect  upon  the  death  of 
the  grantor,  it  will  be  construed  to  be  testamentary  in  its 
character.      Wall  v.  Wcdly  30  Miss.  91 ;  19  Cent.  L.  J.  46- 

The  rule  is  that  unless  an  instrument,  which  has  been  fully 
executed,  from  every  point  of  view  seems  to  be  a  nullity,  it 
will  not  be  intended  that  the  parties  meant  that  it  should  be 
invalid,  and  some  effect  will,  if  possible,  be  given  to  it. 
Gano  V.  Aldridge,  27  Ind.  294 ;  Stout  v.  Dunning,  72  Ind.  343. 

The  decision  in*  the  case  of  Jones  v.  Loveless,  99  Ind.  317, 
was  based  mainly  on  the  fact  that  there  had  been  no  delivery 
of  the  deed  in  the  lifetime  of  the  grantor.  It  was  said  in- 
cidentally in  that  case,  that  the  reservations  in  the  deed  clearly 
showed  that  the  grantor  did  not  intend  it  to  take  effect  or 
become  operative  for  any  purpose  during  his  natural  life. 
Upon  the  assumption  that  such  purpose  appeared  upon  the 
face  of  the  deed,  the  conclusion  there  reached  is  in  harmony 
with  our  conclusion  here.  In  the  case  before  us  we  think  no 
such  purpose  is  apparent. 

Concerning  the  objection  which  was  made  to  the  admis- 
sion of  evidence,  relating  to  the  understanding  of  the  parties 
to  the  deed,  as  to  its  character,  in  respect  to  whether  it  was 
to  operate  as  a  present  conveyance  or  not,  while  it  may  be 
said  the  inquiry  in  the  form  in  which  it  was  made  was  ob- 
jectionable, nevertheless,  as  the  understanding  of  the  parties, 
as  disclosed  in  the  evidence  admitted,  was  in  harmony  with 
the  face  of  the  deed  as  we  have  construed  it,  the  error  was 
at  most  a  harmless  one. 

At  the  trial  one  Malinda  Alsman  gave  testimony  favorable 
to  the  cross  complainants.  On  her  cross-examination  she  was 
asked  whether  or  not  her  husband  was  not  confined  in  the 
Illinois  State  prison.  An  objection  was  sustained  to  this 
question.  It  was  stated  to  the  court  that  it  was  proposed  by 
her  answer  to  show  that  the  witness*  husband  had  been  for  a 
period  of  eleven  months,  and  was  then,  confined  in  prison. 
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That  it  was  also  proposed  to  show  by  the  witness  that  she 
was  then  pregnant,  and  that  by  reason  of  non-access  to  her 
husband,  her  pregnancy  must  have  resulted  from  adulterous 
intercourse. 

This  was  to  impeach  her  character  and  discn^dit  her  testi- 
mony. This  method  of  discrediting  a  witness  can  rarely,  if 
ever,  be  competent.  The  rule  is  well  settled  that  specific  acts 
of  immorality  can  not  be  proved  for  the  purpose  of  impeach- 
ing the  moral  character  of  a  witness.  It  may  be  pi-oper, 
however,  under  extraordinary  circumstances,  to  ask  ques- 
tions of  a  witness  on  cross-examination  fdr  the  purpose  of 
showing  his  character  and  antecedents.  Bessette  v.  State,  101 
Ind.  85 ;  City  of  South  Bend  v.  Harding,  98  Ind.  577  (49  Am. 
R.  792).  This  is  a  matter,  however,  within  the  sound  dis- 
cretion of  the  nisi  priua  court,  to  be  exercised  in  each  case 
as  necessity  may  seem  to  require.  In  order  to  justify  a  re- 
versal there  must  have  been  a  clear  abuse.  We  can  not  say 
that  there  was  an  abuse  of  discretion  in  this  case. 

Ck)mplaint  is  next  made  of  the  ruling  of  the  court  in  ex- 
cluding certain  evidence  which  it  is  claimed  would  have 
tended  to  show  that  a  witness  had  testified  on  a  former  trial, 
contrary  to  certain  statements  made  in  his  testimony  given 
at  the  present  trial. 

The  witness  testified  that  Mrs.  Bobbins,  the  grantor  in  the 
deed,  told  him  that  she  had  '^deeded  the  land  to  William  and 
Anthony  to  take  care  of  her  during  her  lifetime." 

It  was  proposed  to  prove  that  on  a  former  trial  the  same 
witness  testified  that  Mrs.  Bobbins  told  him  that  she  had 
''  given  the  land  to  them  to  take  care  of  her." 

The  variance  between  the  several  statements  imputed  to 
the  witness  was  so  slight  that  we  can  not  say  the  court  may 
not  have  properly  regarded  the  difierence  as  entirely  imma- 
terial. The  statements  are  not  materially  inconsistent  with 
each  other. 

The  appellants  proposed  to  prove  by  one  Washington  Rob- 
bins,  that  the  grantor,  Mrs.  Robbins,  in  the  presence  of  one 
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of  the  cross  complainants,  made  certain  declarations  after  the 
deed  in  question  was  made,  which  tended  to  impeach  or  dis- 
parage the  title  of  her  grantees  to  a  portion  of  the  land  em- 
braced in  the  deed.     This  evidence  was  excluded. 

It  was  a. disputed  question  whether  the  deed,  through  which 
the  cross  complainants  claimed,  had  ever  been  delivered  or 
not.  Its  execution  was  denied  under  oath.  There  was  some 
testimony  tending  to  show  that  it  had  come  into  the  posses- 
^i^  of  the  grantees  surreptitiously.  In  this  state  of  the  case, 
it  was  proposed  to  prove  by  the  witness  that  Mrs.  Robbins, 
in  her  lifetime,  after  the  alleged  execution  of  the  deed,  said, 
in  the  presence  of  one  of  the  grantees,  that  the  land  belonged  to 
her,  and  that  she  could  do  with  it  as  she  pleased,  and  that  she 
had  made  or  was  about  to  make  a  deed  for  part  of  it  to  the 
sons  of  her  son  "  Dick.'' 

It  is  contended  that  the  witness,  Washington  Robbins,  be- 
ing a  party  to  the  record,  was  incompetent  to  testify  on  ap- 
pellants' behalf  under  section  499,  R.  S.  1881.  The  record 
shows  that  the  witness  was  a  party  named  in  the  cross  com- 
plaint, but  he  had  filed  an  answer  disclaiming  any  interest  in 
the  land.  It  was  accordingly  adjudged  that  he  had  no  in- 
terest in  the  land,  and  that  he  recover  his  costs.  The  term 
^'  party,"  as  used  in  this  statute,  must  be  held  to  mean  a  party 
to  the  issue,  and  not  merely  a  party  to  the  record.  If  merely 
a  party  to  the  record,  it  must  appear  that  he  had  some  inter- 
est in  the  result  of  the  suit  in  common  with  the  party  calling 
him.  Upton  v.  Adams,  27  Ind.  432 ;  Starret  v.  Burkhalter, 
86  Ind.  439. 

It  can  not  be  a  correct  construction  ot  the  statute  to  hold 
that  it  is  within  the  power  of  one  party  to  deprive  the  other 
of  important  testimony  by  making  parties  of  those  who  have 
no  adverse  interest  in  the  subject  of  litigation,  and  by  that 
means  prevent  his  adversary  from  calling  them  as  witnesses. 

It  is  claimed  further,  that  the  evidence  was  incompetent  be- 
cause it  tended  to  prove  declarations  of  the  grantor  which 
went  to  impeach  the  title  of  her  grantees.     The  declarations 
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which  it  was  proposed  to  prove  were,  however,  made^  in  the 
presence  of  one  of  the  grantees.  That  they  were  true,  was 
at  the  time  in  no  wise  challenged  by  the  party  in  whose 
presence  and  against  whose  interest  they  were  made.  We 
can  perceive  no  reason  why  they  were  not  competent,  as 
tending  to  support  the  theory  that  the  execution  of  the  deed 
had  never  been  completed  by  a  delivery.  It  is  well  settled 
that  declarations  of  a  grantor,  after  he  l^s  parted  with  his 
title,  made  in  the  absence  of  the  grantee,  in  disparagementltf 
the  title  of  the  latter,  are  not  admissible.  McSweeney  v.  J/c- 
Milkn,  96  Ind.  298.  But  the  declarations  here  in  question 
having  been  made  in  the  presence  of  one  of  the  grantees, 
thoy  were  competent  as  directed  to  the  issue  made  upon  the 
delivery  of  the  deed.  This  evidence  was  material,  and  the 
ruling  of  the  court  was  such  error  as  must  reverse  the 
judgment. 

Upon  the  issues  made,  no  questions  of  equitable  cognizance 
having  been  made,  the  case  was  triable  by  jury,  but  as  the 
motion  of  the  appellant  was  to  submit  a  single  question  re- 
lating to  the  execution  of  the  deed  to  a  jury,  it  was  not 
error  to  overrule  it.  That  the  action  was  to  quiet  title, 
nominally,  does  not  necessarily  determine  that  it  was  triable 
by  a  jury.  Where  the  purpose  of  the  action  is  primarily  to 
establish  an  equitable  right  to  land  and  acquire  a  legal  title 
through  such  right  by  the  decree  of  a  court,  as  by  the  specific 
enforcement  of  an  agreement,  the  reformation  of  a  deed,  or 
the  establishment  of  a  trust,  etc.,  the  case  is  of  equitable 
cognizance.  Here  a  legal  title  was  counted  upon  and  nothing 
more.     The  only  question  was,  had  a  deed  been  executed  ? 

In  a  case  which  is  triable  by  jury  generally,  it  is  not  error 
to  refuse  to  submit  a  particular  question  of  fact  to  a  jury. 
The  request  to  subitiit  a  particular  question  to  a  jury,  as 
whether  the  deed  was  executed,  was  a  waiver  of  the  right  to 
a  jury  to  try  the  case  generally. 

The  motion  to  strike  out  the  cross  complaint  filed  by  the 
guardian  ad  Utem^  of  certain  infant  defendants,  was  properly 
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sustained.  Infants  may  defend  by  a  guardian  ad  litem,  but 
they  can  not,  over  objection,  thus  prosecute  an  action  either 
upon  a  complaint  or  cross  complaint.  They  can  prosecute 
only  by  next  friend,  as  provided  by  statute.  Sections  256- 
258,  R.  S.  1881. 

For  the  error  above  indicated,  the  judgment  is  reversed, 
with  costs. 

Filed  March  23, 1886;  petition  for  a  rehearing  overruled  June  3, 1886. 
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School  Fund. — Auditor's  Sale  of  Mortgnged  Land. —  When  not  Required  to  |^  *^ 

Offer  in  Ptireels, — The  county  auditor,  in  selling  land  mortgaged  to  the  lo^  5^9 

State  for  the  use  of  the  school  fund,  is  not  required  to  offer  it  in  specific  ^^^   *^ 

parcels,  where  it  is  described  in  the  mortgage  as  a  single  tract.  |^  ^ 

Quieting  Title. — School  Fund  Mortgage. — Auditor'e  Sale. — Tender. — One  ujjtt  f>^* 

whose  land  has  been  sold  to  Hatisfy  a  school  fund  mortgage  executed  by  i^^    - — 
him,  can  not  maintain  an  action  to  quiet  title  against  the  purchaser, 
although  the  sale  was  void,  without  first  paying  or  tendering  to  the 
latter  the  amount  paid  by  him. 

From  the  Vigo  Circuit  Court. 

/.  N.  Pierce  and  T.  W.  Harper,  for  appellant. 

N.  G.  Buffy  H.  J.  Baker  and  J.  T.  Pierce,  for  appellee. 

HowK,  C.  J. — Appellant,  Shannon,  the  defendant  below, 
assigned  as  error  upon  the  record  of  this  cause,  that  the  trial 
court  had  erred  in  its  conclusion  of  law  upon  its  special  find- 
ing of  facts. 

The  facts  found  specially  by  the  court  were  in  substance 
as  follows: 

The  appellee.  Hay,  on  January  13th,  1865,  made  the  fol- 
lowing note  and  mortgage  to  the  State  of  Indiana,  to  wit : 
Here  follows  what  purports  to  be  the  copy  of  a  mortgage 
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executed  by  Hay  to  the  State  of  Indiana^  for  the  use  of  con- 
gressional township  10  north,  range  9  west,  of  Vigo  county, 
of  a  tract  of  land  of  the  same  description  as  that  given  in 
Hay's  complaint  herein,  to  secure  the  payment  of  f 300,  with 
interest  at  the  rate  of  8  per  cent,  per  annum  in  advance,  ac- 
cording to  the  conditions  of  the  note  thereto  annexed,  and 
what  purports  to  be  a  copy  of  such  note.  Appellee  paid  in- 
terest on  such  note  and  mortgage  from  1865  to  1872  inclu- 
sive, to  wit,  $21  each  year,  and  from  1873  to  1876  inclusive, 
to  wit,  $24  each  year ;  and  such  annual  payments  of  $24 
were  made  at  the  request  of  the  county  treasurer  and  auditor, 
without  any  special  contract,  in  writing  or  otherwise,  for  him 
so  to  do.  Appellee  failed  to  pay  the  interest  for  1877,  1878 
and  1879.  The  county  auditor  advertised  the  land  in  con- 
troversy, together  with  other  tracts  of  land  belonging  to  other 
parties,  all  in  the  same  notice,  in  the  Terre  Haute  Gazette,  as 
follows:     Giving  a  copy  of  the  notice. 

The  only  proof  that  the  notices  were  posted  in  the  town- 
ship, in  which  the  land  was  situate,  was  the  following  certifi- 
cate of  Louis  Hay,  then  the  sheriff  of  Vigo  county,  but 
since  dead,  who  was  requested  to  post  such  notices  by  the 
then  auditor  of  Vigo  county :  Setting  out  what  purports  to 
be  a  copy  of  such  sheriff's  certificate. 

Newton  Rogers,  treasurer  of  Vigo  county,  made  the  fol- 
lowing certificate,  which  was  signed  by  him  and  the  auditor 
of  such  county,  and  recorded  in  the  auditor's  office  and  filed 
in  the  treasurer's  office :  Here  follows  what  purports  to  be  a 
copy  of  such  certificate. 

Before  the  commencement  of  this  suit  appellee  did  not 
make,  nor  had  he  made  at  any  time  since,  any  tender  of  the 
amount  due  on  such  note  and  mortgage.  The  tract  of  land 
so  mortgaged  contained  152  acres,  consisting  of  three  "full 
forties  "  and  a  "  fractional  forty,"  in  the  northwest  quarter 
of  section  20,  township  13,  range  9  west,  in  Vigo  county, 
Indiana,  and  was  of  the  value  of  $5,000. 

The  county  auditor  offered  suefi  land  as  follows :    "  Who 
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Will  take  the  whole  tract  and. pay  the  sum  of  $348  there- 
for ?  ^'  And  Patrick  Shannon  bid  the  aum  of  $355  for  the 
whole  tract.  The  auditor  then  said  :  "  Who  will  take  a  less 
quantity  than  the  whole  tract  and  pay  the  amount  due  on  such 
note  and  mortgage?"  No  one  offering  to  take  a  less  quan- 
tity than  the  whole  tract,  the  whole  tract  was  then  offered, 
and  Patrick  Shannon  bidding  $355,  the  whole  tract  was  struck 
off  to  him  for  such  sum  of  $355,  which  sum  he  paid  to  the 
county  treasurer  and  took  his  receipt  therefor. 

Such  land  was  susceptible  of  division,  and  might  have  been 
sold  in  parcels,  without  injury  to  the  whole ;  and  the  land 
was  not  offered  in  parcels,  except  as  aforesaid.  The  county 
auditor,  after  having  executed  the  following  deed  to  Patrick 
Shannon,  recorded  the  same  in  the  proper  order-book  of  the 
county  commissioners,  and  afterwards  delivered  the  same  to 
said  Patrick  Shannon.  Here  follows  what  purports  to  be  a 
copy  of  such  auditor's  deed  to  Patrick  Shannon. 

Upon  the  foregoing  facts  the  court  stated  as  its  conclusion 
of  law,  that  the  sale  of  such  land  was  illegal  and  void,  the 
land  not  having  been  offered  in  parcels,  as  required  by  law. 

Did  the  trial  court  err  in  its  conclusion  of  law  upon  the 
facts  specially  found  ?  We  are  of  opinion  that  this  question 
must  be  answered  in  the  affirmative.  This  is  not  a  case  where 
the  officer  selling  the  land  is  required  to  offer  and  sell  the  land 
in  separate  and  distinct  parcels ;  unless,  indeed,  it  appears  on 
the  face  of  the  mortgage  that  several  separate  and  distinct 
parcels,  lots  or  parcels  of  land  are  described  therein.  In  this 
latter  case,  the  statute  expressly  requires  that  the  auditor  shall 
elect  in  advance  of  the  sale  which  one  of  the  several  lots  or 
tracts  shall  be  first  sold,  "  saving  to  the  mortgagor,  if  prac- 
ticable, the  tract  on  which  his  hftuse  is  located ; "  and  in  such 
case,  of  course,  the  auditor  must  sell  in  parcels.  Benefiel  v. 
Aughe,  93  Ind..401;  section  4392,  R.  S.  1881. 

In  the  case  in  hand,  however,  the  laud  in  controversy  was 
described  as  an  entirety,  or  as  one  single  tract  or  lot,  in  ap- 
pellee's mortgage  to  the  State,  as  follows  ;  "  That  part  of  the 
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northwest  quarter  of  section  20,  in  township  13  north,  of 
range  9  west,  which  lies  south  of  the  road  leading  to  Durkee's 
ferry."  In  such  a  case,  while  the  statute  contemplates  the 
sale  of  a  less  quantity  than  the  \f hole  tract,  if  any  one  will 
pay  the  amount  due  on  the  note  and  n;prtgage  for  such  less 
quantity,  yet  it  is  clear,  we  think,  that"  the  auditor  is  not  re- 
quired to  offer  any  certain  or  specific  less  quantity  or  parcel 
-of  the  whole  tract,  because:jj,ie  statute  expressly  provides  that, 
where  a  less  quantity  than  the  whole  tract  is  bid  for  by  one 
who  will  pay  therefor  the  entire  amount  due,  such  quantity 
^^  shall  be  taken  in  a  square  form,  as  nearly  as  possible,  off  of 
the  northwesterly  corner  of  said  tract."  Section  4392,  supra. 
Bonnell  v.  jBay,  71  Ind.  141. 

The  facts  found  by  the  court  in  this  case  show,  we  think, 
that  the  land  in  controversy  was  offered  and  sold  by  the  au- 
•ditor  of  Vigo  county,  in  so  far  as  the  mode  of  crying  the 
sale  is  concerned,  in  substantial  compliance  with  the  require- 
ments of  the  statute.  Therefore,  it  follows  that  the  court 
^rred  in  its  conclusion  of  law,  and  for  this  error  the  judg- 
ment below  must  be  reversed.  The  facts  of  the  case  have 
been  so  imperfectly  found,  and  so  many  matters  of  evidence 
merely,  in  lieu  of  the  facts  which  such  evidence  would  pos- 
■sibly  tend  to  prove,  are  erroneously  set  out  in  the  special 
finding  of  facts,  that  we  can  not  remand  the  cause  with  in- 
structions to  state  other  conclusions  of  law  upon  such  s]>ecial 
finding,  but  must  instead  remand  the  same  for  a  new  trial. 

Besides,  the  appellee  has  sued  in  this  case  to  have  his  title 
to  the  land  in  controversy  quieted,  as  against  ap|)ellant,  by 
the  decree  of  the  court.  When,  therefore,  the  trial  court 
found,  as  it  did,  that  the  appellee  had  never,  at  any  time,  be- 
fore or  since  the  commencenaent  of  his  suit,  paid  or  tendered 
to  appellant  the  amount  paid  by  him  in  satisfaction  of  ap- 
pellee's note  and  mortgage  and  interest  thereon,  we  are  of 
opinion  that  the  court  ought  to  have  promptly  dismissed  the 
suit  at  appellee's  costs.  For,  however  erroneous  the  au- 
•ditor's  sale  and  conveyance  of  the  land  to  appellant  may  pes- 
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sibly  have  bcen^  it  is  certain  that  such  sale  and  conveyance 
resulted  in  the  payment  by  appellant  of  appellee's  note  and 
mortgage  to  the  State,  for  the  use  of  its  school  fund.  In  such 
case,  even  though  such  sale  and  conveyance  were  illegal  and 
void,  the  appellee  c^n  not  be  heard  in  a  court  of  equity  to 
ask  that  such  sale  and  conveyance  be  set  aside  and  declared 
void,  until  it  appears  that  he  has  first  done,  or  offered  to  do, 
what^  equity  requires  of  him,  nairely,  the  payment  or  tender 
to  appellant  of  the  amount  paid  by' him  as  aforesaid,  in  sat- 
isfaction of  appellee's  note  and  mortgage.  This  is  the  doc- 
trine declared  in  many  of  our  cases,  which  can  not  be  dis- 
tinguished, in  principle,  from  the  casein  hand.  Harrison  v. 
Haas,  25  Ind.  281;  McWhinney  w.Brinlcery  64  Ind.  360; 
Lancaster  v.  DuHadway,  97  Ind.  565;  Rowe  v.  Peabody, 
102  Ind.  198, 

The  judgment  is  reversed  with  costs,  and  appellant's  death 
having  been  Suggested,  upon  the  petition  of  Thomas  A.  An- 
derson, administrator  of  such  decedent's  estate,  he  is  substi- 
tuted as  the  appellant  in  this  cause,  and  this  judgment  is 
rendered  in  his  favor. 

Filed  June  4, 1886. 
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Life  Insurance. — Mutual  Benefit  Asaodatitm. — CeiUficate  of  Membership. — 
A  certificate  of  membership  issued  by  a  mutual  benefit  association  is,  in 
legal  contemplation,  a  policy  of  insurance. 

Same. — Statements  by  Insured  in  Application, —  When  not  Deemed  WaiTanties, 
— Statements  made  by  the  insured  id  his  application,  are  not  deemed 
warranties  unless  incorporated  in  the  policy,  or  properly  referred  to 
therein. 

Same.— C%any«  of  Beneficiaries.— The  beneficiaries  under  a  certificate  of 
membership  issued  by  a  mutual  benefit  association  can  not  be  changed 
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by  the  insured,  where  the  charter  of  the  association  specifically  provides 
how  and  to  whom  the  benefit  shall  be  paid. 

Same. — By-Law. —  Ultm  Vires, — A  by-law  providing  a  mode  of  payment 
different  from  that  provided  for  by  the  charter  is  ultra  vires  and  void. 

Same. — The  statute  of  this  State,  B.  S.  1881,  section  3848,  authorizing  a 
change  of  beneficiaries,  applies  only  to  corporations  organized  and  in- 
corporated under  the  laws  of  this  State. 

From  the  Floyd  Circuit  Court. 

A.  Dowlingy  for  appellant. 

J.  H.  Stotsenburgj  D.  W.  Lafoltette  and  W.  W,  TSdejfy  for 
appellee. 

Elliott,  J. — The  appellant  is  a  mutual  benefit  association 
incorporated  by  the  Legislature  of  Kentucky.  Its  object,  as 
the  charter  declares,  is  "  to  create  and  provide  a  beneficiary 
fund  for  the  families  or  relations  of  deceased  members,  or  for 
the  benefit  of  members  in  sickness.''  The  appellee's  com- 
plaint is  based  u}K)n  a  certificate  of  membei-ship  procured 
from  the  corporation  by  William  G.  Allen  in  his  lifetime. 

The  certificate,  although  issued  by  a  mutual  benefit  asso- 
ciation, is,  in  legal  contemplation,  a  policy  of  insurance,  and 
is  in  most  respects  governed  by  the  general  rules  of  law  which 
apply  to  insurance  contracts.  Bauer  v.  Samson  Lodge,  102 
Ind.  262;  Elkhart  M.  Aid  Asa'n  v.  Houghton^  98  Ind.  149; 
Supreme  Lodge  K.  of  P.  v.  Schmidty  98  Ind.  374.  There 
are,  as  we  shall  hereafter  see,  some  essential  differences  be- 
tween such  contracts  as  that  evidenced  by.this  certificate  and 
ordinary  contracts  of  insurance,  but  those  differences  do  not 
affect  the  questions  arising  on  the  pleadings,  which  first  re- 
quire our  attention. 

Statements  made  by  the  insured  in  his  application  for  in- 
surance are  not  deemed  warranties  unless  they  are  incorpo- 
rated in  the  policy,  or,  in  s©mc  appropriate  method,  referred 
to  in  that  instrument.  ComraonwcaUh  Ins.  Co.  v.  Monninger, 
18  Ind.  352 ;  Mutual  Benefit,  etc.,  Co.  v.  ATiller,  39  Ind.  475; 
3  Kent  Com.  373;  May  Ins.,  section  156;  Bliss  Life  Ins., 
section  34. 
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The  statements  by  the  insured  in  his  application  are  not  set 
forth  in  the  policy,  nor  in  any  way  is  reference  made  to  them^ 
and  they  can  not  be  considered  warranties.  The  second  par- 
agraph of  appellant's  answer  is  based  on  the  erroneous  theory 
that  they  were  warranties,  and  as  this  theory  is  untenable  the 
answer  is  bad. 

The  provision  in  the  policy  issued  by  the  appellant  re- 
.s})ecting  the  designation  of  the  beneficiaries,  is,  in  substance, 
that  a  sum  not  exceeding  two  thousand  dollars  shall  be  paid 
"  to  such  person  or  persons  as  he,"  the  insured,  "  may  desig- 
nate by  will  or  upon  the  books  of  this  corporation."  The 
insured  in  his  application  directed  that  the  amount  of  the 
insurance  should  be  paid  to  his  sons  Oscar  and  William  Al- 
len, but  subsequently  the  insured,  with  the  consent  of  the  ap- 
pellant, but  without  the  consent  of  the  original  beneficiaries, 
designated  on  its  books  Mary  E.  Allen,  whom  he  had  mar- 
ried, as  the  beneficiary.  The  charter  of  the  association  granted 
by  the  Legislature  of  Kentucky  provides,  among  other  things, 
that  "  Upon  the  decease  of  any  member  of  this  association 
the  fund  to  which  hia  family  is  entitled  shall  be  paid  as  may 
be  designated  in  the  application  for  membership;  this  being 
changed  by  death,  or  otherwise  impossible,  it  shall  go:  1st. 
To  the  widow  and  infant  children.  2d.  To  his  mother  and 
sister.  3d.  To  his  father  and  brothers.  4th.  To  his  grand- 
children.   5th.  To  his  legal  heirs." 

The  appellant  contends  that  the  designation  of  the  bene- 
ficiaries in  the  application  so  fixed  their  rights  that  they  could 
not  be  changed  without  their  consent.  If  this  were  an  ordi- 
nary policy  of  insurance,  issued  by  an  ordinary  insurance  com- 
pany, this  contention  would  prevail.  Hutson  v.  Merrifieldy 
ol  Ind.  24  (19  Am.  R.  722);  Pence  v.  Makepeace,  65  Ind. 
345 ;  Godfrey  v.  Wihon,  70  Ind.  50 ;  Wilbum  v.  Wilbum,  83 
Ind.  55;  Harley  v.  Heid,  86  Ind.  196  (44  Am.  R.  285); 
Damron  v.  Penn  M,  L.  Ins.  Co,,  99  Ind.  478 ;  Penn  31.  L. 
Ins.  Co.  V.  Wiler,  100  Ind.  92  (50  Am.  R.  769) ;  Ohapin  v. 
Fellowes,  36  Conn.  132  (4  Am.  R.  49) ;   Glanz  v.  Gloeckler, 
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104  111.  573  (44  Am.  R.  94) ;  ManhaMan  Life  Ins.  Co.  v. 
Smith,  5  N.  E.  R.  417  ;  Bliss  Life  Ins.  (2d  ed.)  640. 

These  cases  are  representatives  of  a  large  class,  declaring  thnt 
in  ordinary  cases  of  life  insurance  the  beneficiary  designatul 
can  not  be  changed  without  his  consent.  There  is,  however, 
much  diversity  of  opinion  upon  the  question  as  to  the  applica- 
bility of  this  principle  to  policies  like  the  one  before  us,  issued 
by  associations  of  the  class  to  which  appellant  belongs.  Me- 
Clure  V.  JohnsoTiy  56  Iowa,  620 ;  Tennessee  Lodge  v.  Ladd,  5 
Lea,  716;  Durian  v.  Central  Verein,  7  Daly,  168;  Rich- 
mond  V.  Johnson,  28  Minn.  447;  S.  C,  11  Ins.  Law  Journal, 
215;  Smfi  v.  R.  P.  <fe  T.  C.  Benefit  Ass\  96  111.  309;  Bal- 
lon V.  Gile,  50  Wis.  614;  Kevduchy  Mas.  Mvi.  L.  Ins.  Co.  v. 
Miller,  13  Bush,  489;  Catholic  Ben.  Ass'n  v.  Priest,  46  Mich. 
429;  Expressmen's  Aid  Society  v.  Levins,  9  Mo.  App.  412; 
Maryland  M.  B.  Soc.  v.  Clendinen,  44  Md.  429  (22  Am.  R.  52). 

The  weight  of  authority,  as  will  appear  from  an  examina- 
tion of  the  cases  cited,  is  in  favor  of' the  general  doctrine  that 
beneficiaries  may  be  changed  in  cases  where  policies  like  the 
one  before  us  are  issued  by  such  associations  as  the  present, 
and  that  in  this  respect  such  policies  are  not  governed  by  the 
general  rule  which  governs  ordinary  insurance  contracts. 
But  granting  that  this  is  the  general  rule,  still  it  can  not 
prevail  if  the  charter  of  the  association  prohibits  a  change 
in  the  beneficiary  first  agreed  upon  and  designated.  It  is 
firmly  settled  that  a  contract  must  be  made  in  the  mode  pro- 
scribed by  the  corporate  charter,  and  must  be  one  authorized 
by  it.  Ohio  Ins.  Co.  v.  Nunnemacher,  15  Ind.  294 ;  Leonard 
V.  American  Ins.  Co.,  97  Ind.  299 ;  Ashbury,  etc.,  Co.  v.  Richtf 
L.  R.,  7  H.  L.  653;  Head  v.  Providence  Ins.  Co.,  2  Cranch, 
127.  Of  the  provisions  of  the  charter  and  by-laws  of  the 
corporation,  all  who  become  members  are  chargeable  with 
knowledge.     Bauer  v.  Samson  Lodge,  supra. 

Whatever  may  be  the  fule  where  the  charter  does  not  pro- 
vide a  mode  of  exercising  corporate  power,  it  is  quite  clear 
that  where  the  charter  do^^  prescribe  the  mode  it  must  be 
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followed,  even  though  it  requires  a  procedure  different  from 
the  one  prescribed  by  a  general  rule  of  law.  Hence  it  is 
here  of  controlling  importance  to  rightly  ascertain  and  de- 
cide whether  the  mode  of  exercising  the  corporate  power  is 
prescribed,  and  whether  the  mode  prescribed  inhibits  the 
changing  of  beneficiaries  after  they  have  been  once  desig- 
nated. The  provisions  of  the  charter,  as  we  read  them,  do 
prohibit  a  change  of  beneficiaries  by  the  act  of  the  insured 
and  insurer,  for  they  declare  that  the  benefit  "  shall  be  paid 
as  may  be  designated  in  the  application,  '*  and  that,  "  this  being 
changed  by  death,  or  otherwise  impossible,  it  shall  go  "  in  the 
mode  which  is  specifically  provided.  We  can  see^  no  way  to 
avoid  the  conclusion  that  this  charter  provision  requires  the 
benefit  to  be  paid  to  the  person  named  in  the  application,  or 
to  those  specified  in  case  of  the  death  of  those  persons  or  of 
some  occurrence  making  it  impossible  to  pay  to  them.  Not 
only  does  the  charter  in  direct  terms  declare  that  the  benefit 
shall  be  paid  to  the  persons  thus  named,  but  it  also  declares 
that  if  it  becomes  impossible  to  pay  it  to  them,  it  shall  go  in 
the  manner  specified  in  the  charter.  The  effect  of  these  pro- 
visions is  that  the  beneficiaries  named  must  receive  the 
money  due  on  the  policy,  or  it  must  be  disposed  of  as  pro- 
vided by  the  charter  creating  the  association.  The  provision 
respecting  the  mode  of  disposing  of  the  benefit  deprives  the 
insured  and  the  insurer  of  any  right  to  change  the  contract, 
as  it  leaves  only  two  possible  classes  of  beneficiaries,  those 
named  in  the  application,  and  those  specified  in  the  charter, 
as  entitled  to  take  in  case  the  designation  in  the  application 
is  "changed  by  death/'  or  becomes  "otherwise  impossible.'* 
The  meaning  that  must  be  given  the  provisions  of  the  char- 
ter is,  that  the  only  change  that  can  be  made  is  such  as  is 
caused  by  death  or  some  other  occurrence,  making  it  impos- 
sible to  pay  to  the  beneficiaries  designated  in  the  application, 
for  all  authority  to  make  a  change  by  their  own  acts  is  taken 
from  the  insured  and  insurer.  The  only  change  that  can 
occur  is  such  as  is  caused  by  death  or  some  event  making  it 
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impossible  to  pay  the  benefit  to  the  beneficiaries  originally 
named.  The  change  can  not  arise  out  of  the  voluntary  act 
of  the  insured  and  insurer,  but  must  be  made  necessary  by 
some  such  event  as  makes  it  impossible  to  pay  the  benefi- 
ciaries named  in  the  application  for  membership.  In  our 
opinion  there  is  no  escape  from  the  conclusion  that  there  are 
only  two  classes  of  persons  to  whom  the  benefit  can  be  right- 
fully paid,  and  these  are  the  beneficiaries  named  in  the  ap- 
plication, and  those  specified  by  the  charter  as  entitled  to  it 
in  the  event  that  it  becomes  impossible  to  pay  the  benefi- 
ciaries originally  designated. 

In  speaking  of  a  question  similar  to  that  before  us,  the 
Court  of  Appeals  of  Kentucky  said :  "  The  company  and 
Miller  could  decide  the  question  whether  he  should  become 
a  member,  and  having  done  so,  from  that  moment  the  rights 
of  the  beneficiaries  attached,  subject  to  be  defeated  by  his 
failure  to  comply  with  the  terms  of  his  membership,  but  sub- 
ject to  no  other  contingency  whatever.  If  therefore  the  stip- 
ulation to  pay  Miller's  heirs  should  be  construed  to  have 
been  intended  to  secure  the  fund  payable  on  account  of  his 
membersl)ip  to  his  administrator  or  his  creditors,  such  stip- 
ulation could  not  prevail  over  the  unequivocal  provisions  of 
the  charter,  that  it  shall  be  paid  to  his  widow  and  children." 
Kentucky  Mas.  L.  Ins.  Oo.  v.  Miller,  13  Bush,  489.  Dis- 
cussing the  same  subject,  the  Supreme  Court  of  Massachu- 
setts said :  "  The  classes  of  persons  to  be  benefited  are  desig- 
nated, and  the  corporation  has  no  authority  to  create  a  fund 
for  other  persons  than  of  the  classes  named."  Afnericcifi^ 
Legion  of  Honor  v.  Perry,  140  Mass.  580. 

We  have  carefully  examined  such  cases  bearing  upon  this 
question,  as  we  have  been  able  to  find,  and  in  none  of  them, 
except  those  referred  to  as  sustaining  the  view  we  have  ex- 
pressed, do  we  find  any  discussion  of  a  charter  provision  such 
as  the  one  contained  in  the  act  incorporating  the  appellant 
In  the  cases  which  hold  that  the  beneficiary  may  be  changed 
there  is  either  a  statutory  provision  permitting  it  to  be  done, 
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■or  else  no  provision  upon  the  s.ubject.  We  have  also  studied 
with  great  care  the  provisions  of  appellant's  charter,  but  have 
been  unable  to  find  any  provision  that  modifies  the  section 
ouoted  by  us. 

Counsel  for  the  appellee  refer  us  to  a  by-law  of  the  asso- 
ciation setting  forth  the  form  of  the  certificate  that  shall  be 
issued  to  members,  but  if  we  were  to  grant  that  the  form  of 
the  certificate  thus  prescribed  sustained  appellee's  contention 
that  the  beneficiaries  may  be  changed,  still,  it  would  do  her 
no  good,  for  a  by-law  which  is  inconsistent  with  the  charter 
of  the  corporation  is  utterly  void.  This  familiar  princi- 
ple is  thus  expressed  in  a  case  closely  resembling  the  present : 
^'  If  the  plaintiff  corporation  undertook  to  make  by-laws  in 
contravention  of  the  statute,  they  were  ultra  vires,  and  of  no 
effect."     Hicka  v.  Perry,  140  Mass.  580. 

We  are  referred  to  our  own  statute,  and  informed  that  it 
authorizes  a  change  of  beneficiaries.  R.  S.  1881,  section  3848. 
The  infirmity  in  the  argument  built  upon  this  statute  is  that 
the  statute  itself^  in  direct  terms,  restricts  its  operation  to 
corporations  '^  organized  and  incorporated  under  the  laws  of 
this  State.'' 

Upon  the  facts  proved  the  law  is  with  the  appellant,  for 
they  clearly  show  that  the  right  of  action  is  in  the  benefi- 
ciaries named  in  the  application,  and  not  in  the  appellee. 

Judgment  reversed,  with  instructions  to  grant  appellant  a 
new  trial. 
Filed  June  5, 1886.         

No.  12,536. 

The  Board  of  Commissioners  of  Knox  County  v. 

Barnett. 

From  the  Daviess  Circuit  Court. 

W.  A.  OuUop,  G.  W.  Shaw  and  C.  B.  Kemnger,  for  appellant. 
G.  G.  BeUy,  W,  C.  Niblaek,  W.  H.  De  Wolf,  S.  N.  Chambers,  F,  W.  Vtehe  and 
M.  J.  Niblaek,  for  appellee. 

IIowK,  C.  J. — In  this  case  substantially  the  same  errors  are  assigned  by 
the  appellant  as  were  assigned  by  the  same  appellant  in  Board,  etc,  of  Knoz 
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Co.  V.  Mtmigofmeryy  ante,  p.  517.  It  is  ^manifest,  therefore,  there  can  be  no 
material  difrerence  between  the  questions  in  the  case  at  bar  and  those  which 
were  carefully  considered  and  decided  in  the  case  cited.  For  the  rea- 
sons there  given  we  hold  that  none  of  the  errors  assigned  in  the  case  now 
before  us  authorize  or  require  the  reversal  of  the  judgment. 
The  judgment  is  affirmed,  with  costs. 

Filed  May  24,  1886;  petition  for  a  rehearing  overruled  June  15, 1886. 


No.  13,100. 

The  Board  op  Commissioners  op  Fountain  County  v. 

Wright  et  al. 

From  the  Fountain  Circuit  Court 

L.  Nebeker  and  H.  H.  Doehterman,  for  appellant 

W.  H.  Thompvmy  J,  West  and  W.  E.  Baker^  for  appellees. 

Mitchell,  J. — It  was  stipulated  by  the  parties  to  this  appeal,  that  in- 
asmuch as  the  questions  involved  were  identical  with  those  presented  in 
the  case  of  the  Boai^  of  Commtssionerg  of  Fountain  County  v.  2%ORip80fi,  anie^ 
p.  534,  the  decision  in  that  case  should  be  decisive  of  this. 

In  pursuance  of  the  stipulation  thus  filed,  the  judgment  of  the  circuit 
court  in  the  above  entitled  cause  is  affirmed,  with  costs. 

Filed  June  1,  1886. 

No.  12,369. 

The  Louisville,  New  Albany  and  Chicago  Railway 

Company  v.  Moore, 

From  the  Hamilton  Circuit  Court      ^ 

a.  W.  EMletj,  S,  0.  Bayleuy  W.  K  Ruttea,  T.  J.  Kane  and  T,  P.  Dam, 
for  appellant. 
A  Moss  and  R,  R.  Stephenson^  for  appellee. 

Mitchell,  J.— This  suit  was  brought  by  Moore  against  the  railway  com- 
pany to  recover  damages  for  breaches  of  the  covenants  contained  in  a  deed. 

By  a  conveyance  dated  October  9th,  1882,  Moore  granted  a  right  of  way 
over  certain  lands  owned  by  him  to  the  railway  company,  for  the  consid- 
eration of  one  dollar. 

The  company  stipulated  in  the  deed  that  it  would  fence  the  strip  so  con- 
veyed, and  establish  a  depot  within  one-half  mile  of  the  land  over  which 
tlie  right  of  way  was  conveyed,  and  make  all  necessary  farm  crossinss. 

It  was  averred  that  the  company  had  torn  down  the  appellee's  fences^ 
constructed  its  road,  and  that  it  had  refused  to  erect  the  fences,  leavinsr 
his  fields  exposed  to  trespassing  animals,  and  that  it  had  failed  and  refused 
to  establish  a  depot  according  to  the  stipulation  in  the  deed. 

A  trial  by  a  jury  resulted  in  a  verdict  and  judgment  against  the  appel- 
lant for  three  hundred  and  ninety-five  dollars  damages. 

The  questions  involved  are  in  all  respects  the  same  as  were  determined 
in  Louisville,  New  Albany  and  Chicago  Railway  Company  v.  tSamnei'y  ante,  p- 
55.  For  the  reasons  given  in  that  case,  the  judgment  of  the  circuit  court 
is  affirmed,  with  costs. 

Filed  March  3,  1886;  petition  for  a  rehearing  overruled  June  5, 1886. 
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ABANDONMENT. 
See  Highway,  5. 

ABATEMENT. 
See  Criminai.  Law,  22. 

ABBREVIATION. 
See  Drainage,  10;  Evidence,  6;  Pleading,  8. 

ACCOUNT. 

See  Pleading,  2,  4. 

ACTION. 

See  Agister  ;  Assignment  for  Benefit  of  Creditors  ;  Contract,  1 ; 
Drainage,  13;  Highway,  3,  4;  Infant;  Parties;  Principal  ani> 
Surety,  1 ;  School  Fund,  1 ;  Trust  and  Trustee. 

ADVERSE  POSSESSION. 
See  Swamp  Land,  9. 

AFFIDAVIT. 

See  Criminal  Law,  1,  6, 19;  Judgment,  6;  Proceedings  Supplement- 
ary TO  Execution,  2. 

AGENT. 
See  Principal  and  Agent. 

AGISTER. 
See  Parties. 

When  Treated  as  Owner. — Bight  of  Adian. — GoniracL — D.  delivered  certain 
sheep  to  A.  under  an  arrangement  whereby  A.  was  to  keef>  and  care 
for  them.  He  had  the  rieht  at  pleasure  to  return  the  identical  sheep, 
and  was  to  deliver  one-half  the  increase  and  one-half  the  wool  to  t). 
If  any  of  those  originally  delivered,  or  of  the  increase,  died  of  dis- 
ease or  from  natural  causes,  such  loss  of  those  delivered  and  of  one- 
half  of  the  increase  was  to  be  borne  by  D.,  while  A.  was  to  account 
for  the  value  of  all  that  strayed  away  and  were  lost,  or  those  that 
might  be  killed  by  dogs  or  otherwise  injured.  Before  any  had  been 
returned,  or  any  division  of  the  increase,  the  flock  escaped  throuffh 
a  defective  fence  on  the  right  of  way  of  a  railroad  company,  and  a 
number  were  killed  by  the  cars — being  part  of  the  original  number 
and  part  of  the  increase. 

Held,  that  A.  should  be  treated  as  the  owner  of  all,  and  was  entitled  as 
such  to  recover  their  value  from  the  railroad  company. 

New  York,  cte.,  R.  W.  Co,  v.  -4ttcr,  S19 

AGREED  STATEMENT  OF  FACTS. 
See  Judgment,  9. 

AGREEMENT. 

See  Contract. 
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AMENDMENT. 
See  City,  3 ;  Town,  7. 

ANIMALa 
See  Agister;  Bailroad,  1  to  3. 

APPEAL. 
See  Drainage,  2;  Highway,  1;   Partition,  2;  Railboai>,  10;   Be- 

CEIVER,  1. 

APPEARANCE. 
See  Judgment,  4,  7. 

ARGUMENT  OF  COUNSEL. 
See  Criminal  Law,  8 ;  Supreme  Court,  11. 

ARREST  OF  JUDGMENT. 
See  Criminal  Law,  21. 

ASSIGNMENT  FOR  BENEFIT  OP  CREDITORS. 

Bight  of  Action  by  Orediior. — The  statute  governing  voluntary  assignments 
bv  debtors  for  the  benefit  of  creditors  does  not  suspend  the  creditor's 
right  to  maintain  an  action  at  any  time,  in  the  proper  court,  for  the 
recovery  of  a  personal  judgment  against  the  assignor  for  the  amount 
due.  Lawrence  v.  Me  Veaghy  if  10 

ASSIGNMENT  OF  ERROR. 
See  Supreme  Court. 

BAILMENT. 
See  Agister  ;  Contract,  25,  27,  28. 

BEAVER  LAKE. 
See  Swamp  Land. 

BILL  OF  EXCEPTIONS.- 

See  Criminal  Law,  6, 19,  35,  36 ;  Supreme  Court,  4 

Dday  in  Signinci  and  Filing. — Where  a  bill  of  exceptions  is  presented  to  the 
judge  within  the  time  allowed  for  filing  the  same,  but  it  is  signed  after 
the  time  has  expired  and  is  filed  yet  some  days  later,  there  is  a  sub- 
stantial compliance  with  section  629,  R.  S.  1881. 

Bobinaon  v.  Andenon,  15S 

BLUFFTON,  CORPORATION  OF. 
See  Town,  7. 

BRIBERY. 
See  Criminal  Law,  10, 11. 

BRIDGE. 
See  Countt;  County  Commissioners,  2;  Easement;  Nsqugekce,  2. 

BRIEF. 
See  Supreme  Court,  11. 

BURDEN  OF  PROOF. 

See  Conveyance;  Drainage,  15;  Promissory  Note,  16;  SiiANDER,  2; 

Verdict. 

CASES  MODIFIED,  DOUBTED,  ETC. 
ASbertwn  v.  /SKote,  ez  re/.,  95  Ind.  370,  limited.        Pickering  v.  SiaU^  eU^  iiS 
Gregory  v.  FanVoant,  85  Ind.  108,  modified.  Orr  v.  While,  W 
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Jennm^  v.  Kee^  5  Ind.  257,  diBtinguished.  Waimcright  v.  Smithj  S39 

LaUoK  y.  Logansport  NalH  Bank,  102  Ind.  332,  modified. 

Bobinson  v.  Andertony  15f 

BiehardMn  v.  StaUy  ex  reL,  55  Ind.  381,  doubted.  State,  ex  rei,  v.  Greenadale,  364 

JBtaU  ▼.  SammonSf  95  Ind.  22,  explained.  Murphy  v.  Stale,  96 

CHANGE  OF  VENUE. 
See  Practice,  8 ;  Supreme  CSourt,  1. 

CHATTEL  MORTGAGE. 

See  Constable's  Sale. 

OoMlalU^s  Sale. — Poasession, — The  purchaser,  at  a  constable's  sale,  of  mort- 
gaged personal  property,  is  not  entitled  to  possession,  unless  he  com- 
plies with  the  terms  of  the  mortgage.        Staib,  ex  reL,  v.  MiUigan,  109 

CITY. 
Taxes,  8 ;  Town. 

1.  Improvement  qf  Real  Eetaie  Owned  by  Oity, — Aeaetament  of  Adjacent  Lot- 
OiCTicTj.— The  city  council  has  no  jurisdiction  to  improve  the  property 
of  the  city,  held  and  used  for  market  purposes,  at  the  expense  of 

•       owners  of  adjoining  lots.  City  c/  Fort  Wayne  v.  Shoaff,  66 

2.  Same, — Injunction. — Pi-aetiee. — Where  the  city  council  proceeds  in  any 
matter  without  jurisdiction,  such  proceedings  are  void,  and  injunc- 
tion is  the  appropriate  remedy.  lb. 

3.  Eoansville. — Power  of  Legielalure  to  Amend  Charter. — ConatUutional  Law. — 
TaxaHon.—The  charter  granted  to  the  city  of  Evansville  by  the  act  of 
1847  was  continued  in  force  as  an  entiretv,  with  the  reserved  power 
of  amendment  and  repeal  by  clause  4  of  tne  schedule  to  the  Constitu- 
tion of  1851,  and  the  act  of  5larch  7th,  1873,  amending  certain  sections 
of  such  charter,  including  section  35,  relating  to  taxation,  is  consti- 
tutional. Warren  y.  CUy  of  Evantville,  IO4 

4.  Streets,  Sidewalks  and  Crossings.  —  Liability  for  Failing  to  Keep  in  Safe 
Condition. — Negligence. — It  is  the  duty  of  an  incorporated  city  to  keep 
all  its  streets,  siaewalks  and  crossings  in  a  reasonably  safe  condition 
and  free  from  unnecessary  and  dangerous  obstructions,  so  as  not  to 
endanger  the  persons  of  those  lawfully  using  the  same,  and  it  is  lia- 
ble for  negligently  suffering  them  to  become  and  remain  unsafe,  to 
any  one  injured  thereby.  Glaniz  v.  Oity  cf  SorUh  Bendy  SOS 

5.  Same. — Street  Crossing.— Notioe  qf  Obstruction,— X  street  crossing,  con- 
sisting of  plank  raised  from  two  to  two  and  one-half  inches  in  height 
above  the  level  of  a  sidewalk,  is  a  dangerous  obstruction,  and  where 
the  city  negligently  suffers  such  an  obstruction  to  remain  in  one  of 
its  public  sidewalks  and  street  crossings,  for  an  unnecessary  period 
of  time,  it  is  liable  to  one  who  is  injured  while  passing  over  the  side- 
walk and  crossing,  without  notice  or  knowledge  of  the  obstruction.  lb. 

6.  Ad  Abolishing  Office  </  Treasurer  in  Certain  Cities. — Duties  Eequired  of 
County  Treasurer. — Monthly  Statement. — Statute  Construed, — Under  the 
act  of  February  21  st,  1885,  abolishing  the  office  of  cit^  treasurer  in 
cities  of  over  seventy  thousand  inhabitants,  and  providing  that  the 
treasurer  of  the  county  in  which  any  such  city  is  situated  shall  per- 
form the  duties  previously  required  of  the  city  treasurer,  such  county 
treasurer  must  make  and  furnish  the  city  clerk  the  monthly  state- 
ment of  all  his  receipts  and  disbursements  on  account  of  the  city 
during  the  month,  as  reauired  of  city  treasurers  by  section  3083, 
R.  S.  1881,  showing  the  balance  in  his  hands  belonging  to  the  city 
funds,  from  whatever  sources  such  funds  are  derived ;  and,  when  re- 
quired by  the  city  authorities,  he  must  render  to  them  a  full  account 
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of  his  receipts  and  disbDrsements  of  moneys  belonging  to   the  city 
and  the  general  condition  of  its  funds  in  his  hands. 

MUler  V.  SUUe,  ex  reL,  41S 

COLLATEBAL  ATTACK. 

See  County  Comhissiokebs,  1;   Drainage,  2,  4,  Judoment,  1,  13; 

Baii<boad,  5. 

COLLATEBAL  SECUBITY. 
See  Contract,  17 ;  Promissory  Note,  13, 14. 

COMMON  CABBIEB. 
See  Telephone,  1, 2. 

COMMON  SCHOOLS. 

See  QxTiBTiNG  Tttlb,?;   School  Fund;  Statute  of  Liicitations,  2 ; 

Town,  8 ;  Township  Trustee. 

CONSIDEBATION. 

See  Contract,  5, 15, 19,  20;  Evidence,  4;  Fraudulent  Conveyance^ 
2;  Husband  and  Wife,  7,  8;  Injunction,  1;  Mobtqage,  1,  3; 
Promibbory  ^ote,  3,  8, 9, 19,  20. 

OONSPIBACY. 
See  Criminal  Law,  32,  33. 

constable»s  sale. 

See  Chattel  Mortgage. 

C^Uel  Mortgage, — Ponewion.— The  purchaser,  at  a  constable's  sale,  of 
mortgagedf  personal  property,  is  not  entitled  to  possession,  unless  he 
complies  with  the  terms  of  the  mortgage.    StojlAt  ex  reL^  v.  MiiUgan^  109 

CONSTITUTIONAL  LAW. 
See  City,  3;  County  Clerk  ;  Telephone,  S,  4. 

CONTINUANCE. 
See  Criminal  Law,  6. 

CONTBACT. 

See  Agister  ;  Conveyance  ;  Deed,  1  to  5 ;  Evidence,  4 ;  Husband  and 
Wife,  3;  Insurance;  Mortgage,  3;  Notice,!;  Quieting  Title,  4, 
6;  Taxes,  5,  6 ;  Town,  8;  Township  Trustee;  Vendor  and  Pur- 
chaser. 

1.  Damages. — Dismissal  of  Action  on  Agreement  to  Pay. — Where  an  action 
for  damages  is  dismissed  upon  the  agreement  of  the  defendant  to  pay 
the  plaintiff  a  designated  sum,  the  latter  may  maintain  an  action  on 
such  agreement.  Smith  v.  Smith,  4S 

2.  Same. — Evidence.  —  Poipen  in  Prior  Action. — In  such  case,  the  papers 
filed  in  the  dismissed  action  are  competent  evidence  to  show  merely 
that  there  was  a  controversy  between  the  parties,  and  its  character.  /6. 

3.  Bailroad. — Right  of  Way,  -  Agrtemeni  to  Maintain  Fenee, — Damages. — For 
the  breach  of  a  contract  by  a  railroad  company  with  a  land-owner  to 
fence  its  right  of  way,  the  cost  of  erecting  the  fence  and  also  special 
damages  for  animals  killed,  for  damage  done  by  trespassing  animals, 
and  for  the  loss  of  pasturage,  may  be  recovered. 

LouisvilUf  etc,  R.  W.  Co.  v.  <S^m7ie7',  65 ;  Louisville,  etc,  R.  W.  Oo.  v. 

Moore^eOO 

4.  Same. — Diligence. — Defence.— li  one  can  reasonably  protect  himself 
from  the  consequences  of  the  violation  of  a  contract  by  another,  it  is 
his  duty  to  do  so ;  but  his  failure  in  that  renpect,  while  the  contract 
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is  in  force,  and  where  the  other  party  has  equal  opportnnity  for  per- 
formance and  equal  knowledge  of  the  consequences  of  non-perform> 
ance,  is  not  available  as  a  defence  to  an  action  for  damages.  lb. 

5.  Same. — Deed,  —  Contract  to  Locale  Depot  at  Cei-tain  Place, — Public  Policy. — 
A  stipulation  in  a  deed  conveying  a  right  of  way,  that  in  considera- 
tion of  such  conveyance  the  railroad  company  will  locate  und  main- 
tain a  depot  at  a  certain  place,  without  any  restriction  or  prohibi- 
tion against  any  other  location,  is  not  void  as  bein^  against  public 
policy,  and  for  a  breach  an  action  for  damages  will  Tie.  Jb. 

•6.  Same. — Meaxwre  </  Damages, — Evidence. — The  damages  recoverable  in 
such  case  are  to  be  determined  by  the  injury  actually  sustained  by 
the  failure  of  the  railroad  company  to  perform  its  contract,  and  evi- 
dence tending  to  show  the  increase  in  value  of  the  plaintiff's  remaining 
land,  which  the  location  of  a  station  at  the  point  agreed  upon  would 
have  produced,  is  proper.  lb. 

7  Sajne* — Deed.  —  Accentance,  —  Principal  and  Agent. — Where  a  railroad 
company  accepts  a  aeed  stipulating  for  the  performance  by  it  of  cer- 
tain acts,  it  citn  not  question  the  authority  of  its  agent  to  make  the 
contract.  lb. 

S.  Sale  of^  Engine. — Bescission. — Evidenee. — A  party  who  is  entitled  to  a 
rescission  of  a  contract  for  the  purchase  of  an  engine,  because  it  fails 
to  comply  with  the  warranty,  may  also  rescind  as  to  a  belt,  which  is  a 
part  of  the  engine  equipment,  although  the  latter  is  not  defective,  and 
evidence  as  to  its  return  to  the  vendor  is  admissible. 

National  Bank  v.  Duna,  110 

9.  Same. — Defects  in  Oonsinietion, —  Warranty.  — A.  machinist  who  repaii%d 
an  engine  two  years  after  its  purchase  may  testify  as  to  defects  in  its 
structure  and  general  character,  where  the  issue  is  as  to  its  fulfilment 
of  the  warranty  given  upon  its  sale.  '  lb. 

10.  Same. — Evidence  as  to  Powei^  (^  Another  Engine. — Comparison. — Evidence 
merely  as  to  the  powers  of  another  engine  of  the  same  make  and  pat- 
tern, used  in  running  machinery  of  the  kind  applied  in  testing  the  en- 
ffiue  in  controversy,  is  admissible,  there  being  no  formal  comparison 
between  the  two  attempted.  II. 

11.  Same. — Stipulation  for  Notice. —  Waiver. — Although  the  written  contract 
of  sale  providett  that  if,  after  a  trial  of  one  week,  the  engine  fails  to 
work  well,  the  purchaser  shall  give  the  vendor  written  notice  of  its 
failure,  the  latter  may,  by  subsequent  conduct,  waive  his  right  to  in- 
sist upon  such  notice.  For  evidence  considered  in  this  connection  see 
opinion.  76. 

12.  Common  Count  for  Work  and  Labor. — Eindence. — Under  a  common  count 
for  work  and  labor  performed,  evidence  of  a  conversation  between  the 
plaintifl'  and  defendant,  in  which  it  was  agreed  that  the  former  should 
receive  a  certain  sum  per  month  while  performing  certain  work,  ii 
competent  as  tending  to  show  the  value  of  the  work  and  labor  done. 

Scott  V.  Qmgdofty  268 

13.  Same. — Agreed  Compensation  Recoverable  Under  Common  Count. — Where 
the  parties  have  agreed  upon  the  compensation  for  labor,  and  it  has 
•been  performed,  the  agreed  price  may  be  recovered  under  a  common 
count  for  work  and  labor  done.  lb. 

14.  Demand. — Where  money  is  due  the  plaintiff  on  a  contract,  the  suit  con- 
stitutes a  sufficient  demand.  CHvey  v.  Jackson,  SSG 

15.  Same.  —  Compromise. — Fi-aud. — Consideration. — A  contract  of  compromise 
or  settlement,  procured  by  fraudulent  representations,  and  without  a 
valuable  consideration,  may  be  avoided.  lb. 

16.  Receipt.— A.n  agreement,  although  in  form  a  receipt,  is  valid  and  en- 
forceable. Keller  v.  Oit,  406 
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17.  Same. — Collateral  Security. — Agreement  to  Apply  to  Designaied  Debt, — I^-om^ 
issory  Notes, — Where  a  creditor  accepts  promissory  notes  as  collateral 
security  and  agrees  to  apply  the  proceeds  of  such  notes  to  a  designated 
debt,  with  full  knowledge  of  other  debts,  he  is  bound  to  perform.    /6. 

18.  Same, — Signing  Without  Understanding. — Diligenoe, — A  party  can  not 
avoid  a  written  agreement  on  the  ground  merely  that  he  is  "  not  very 
conversant  with  the  English  language,"  and  that  the  instrument  does, 
not  embody  the  agreement  of  the  parties  as  he  understood  it.  lb. 

19.  Same, — Consideration, — Agreement  of  I^irties  as  to, — Where  parties  agree 
upon  a  consideration,  the  courts  will  not  disturb  their  contract,  and  it 
is  not  material  from  whom  the  consideration  moves.  lb, 

20.  Same, — Special  Finding. — Where  the  facts  embodied  in  a  special  finding 
show  a  consideration  for  a  contract^  it  is  not  necessary  tinat  such  con- 
sideration should  be  stated  in  express  terms.  76, 

21.  Same, — Equity, — The  maxim  that  he  who  asks  equity  must  do  equity^ 
can  not  overthrow  a  contract  voluntarily  entered  into  with  knowledge 
of  all  the  facts.  76. 

22.  Specific  Performance, — Agreement  to  Convey  in  Gonsid^cUion  o/SupporL — 
The  specific  performance  of  an  agreement  to  convey  land,  in  consid- 
eration  of  care  and  support  to  be  lurnished  the  owner  during  his  life^ 
will  not  be  decreed.  Ikerd  v.  Beavers,  4^S 

23.  Subscription  Paper, — Several  Obligation  of  Subscribers, — A  paper  reading, 
**  We,  the  undersigned,  promise  to  pay  the  foil  owing  suDScriptions  for 
a  new  church,"  etc.,  followed  by  names,  opposite  which  are  different 
amounts,  is  the  several  and  not  joint  obligation  of  the  subscribers. 

*  Landtoerlen  v.  Wkeeler,  52S 

24.  Same, — Alteration. — BaiifieaJ^^m, — B^jidence, — For  evidence  held  suffi- 
cient to  show  a  ratification  of  a  contract  to  pay  money  after  the  mak- 
ing of  an  alteration  Aierein,  by  the  insertion  of  the  name  of  a  payee, 
see  opinion.  lb. 

25.  Sale, — Bailment. — Charaeter  of  Transaction, — ReceipL — Evidence  Aliujhde, 
— Where  a  receipt  for  {>ersonal  property  delivered  does  not  disclose 
whether  the  transaction  is  a  sale  or  a  bailment,  extrinsic  evidence  may 
be  resorted  to.  Lyon  v.  Lemon,  567 

26.  Same, — Ambigvjous  Contract. — Particular  Business. —  Usage. — JVewmpd'ofi. 
— Evidence. — Where  a  contract  concerning  a  particular  business  is  am- 
biguous, it  will  be  presumed  that  it  was  made  with  reference  to  the 
ordinary  course  of  such  business,  and  evidence  showing  such  course 
is  admissible.  lb. 

27.  Same. — Delivery  of  Qrain,—  When  Deemed  in  Pursuance  of  Sale  and  not 
of  Bailment, — Where  grain  is  received  by  a  dealer  under  a  contract, 
express  or  implied,  to  pay  the  market  price  therefor  on  the  demand  of 
the  owner,  but  with  no  understanding  that  the  latter  shall  have  the 
right  to  demand  either  his  own  or  other  grain  in  return,  and  the  grain 
so  received  is  mixed  with  other  of  like  quality  in  bins  from  which 
shipments  are  made  daily,  the  transaction  is*  a  sale,  and  not  a  bail- 
ment, lb. 

28.  Same. — Right  to  Demand  Bedelivery, — Electicn, — It  is  only  where  the 
owner  retains  the  right  from  the  beginning  to  elect  whether  he  will 
demand  the  redelivery  of  his  property  or  other  of  like  quality  and 
grade,  that  the  contract  will  be  construed  to  be  one  of  bailment.  If 
he  surrenders  to  the  dealer  the  right  of  election,  it  will  be  considered 
a  sale,  with  an  option  on  the  part  of  the  latter  to  pay  either  in  money 
or  property  as  stipulated.  lb. 

CONTKIBUTORY  NEGLIGENCE. 
See  Negligence  ;  Railroad,  8, 9. 
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CONVERSION. 

See  Guardian  and  Ward,  7,  8 ;  Principal  and  Agent,  3. 

Pieading.^ Answer. — Argumentative  Denial. — Demurrer, — To  a  complaint  for 
conversion,  an  answer  alleging  that  the  taking  was  with  the  plain- 
tiff's consent  and  in  pursuance  of  an  agreement  so  to  do,  specincally 
set  out,  amounts  to  an  argumentative  denial,  hut,  if  otherwise  good, 
it  is  not  for  that  reason  insufficient  to  withstand  a  demurrer. 

Leary  v.  Maran,  560 
CONVEYANCR 

See  Contract,  5,  22;  Deed;  Descent;  Fraudulent  Conveyance; 
Husband  and  Wife,  2  to  8 ;  Quieting  Title,  6 ;  Swamp  Land  ; 
Vendor  and  Purchaser;  Watercourse. 

Undue  Infiuenee. — Burden  of  Proof, —  CkmlrojcL — A  conveyance,  obtained  by 
entreaty,  importunity  and  persuasion  from  one  who  is  aged  and  in- 
firm, mentally  and  physically  prostrated,  and  in  a  state  of  depend- 
ence upon  the  grantee,  who  has  no  claim  on  him  except  his  agreement 
to  convey  in  consideration  of  support  during  life,  will  not  be  upheld. 
The  buraen  is  on  the  grantee  to  snow  that  it  was  made  freely  and  vol- 
untarily. Ikerd  v.  Beemert,  4SS 

CORPORATION. 

See  Life  Insurance;  Principal  and  Agent,  3;  Railroad;  Tele- 
graph; Telephone. 

Foreign. — Compliance  with  Law  Avlhorizing  it  to  do  Business  in  this  Slate. — iVe- 
sumption. — Pleading. — Where  the  complaint  of  a  foreign  corporation  is 
silent  on  the  subject,  it  will  be  presumed,  on  demurrer  for  want  of  facts 
and  want  of  legal  capacity  to  sue,  that  it  has  complied  with  sections 
3022  and  3023,  R.  S.  1881,  authorizing  it  to  do  business  in  this  State. 

Sprague  v.  QUler  and  Savidge  Lumber  Co,,  Z4^ 

COSTS. 

See  Highway,  2. 

Motion  to  Stay  Droeeedings  Until  Costs  of  Former  Action  are  Paid. — Practice. — 
Premvmption. — A  motion  to  stay  proceedings  until  the  costs  of  a  former 
suit,  involving  the  same  questions,  whicTi  had  been  dismissed,  have 
been  paid,  should  be  sustained,  unless  the  presumption  that  the 
secona  action  is  vexatious  is  removed  by  a  showing. 

Clemans  v.  Buffenbarger.  16 
COUNTY. 

See  County  Commissioners;.  Easement,  3;  School  Fund;  Statute  op 

Limitations,  2. 

Defective  Bridge. — Injury  Caused  by  Frightened  Team. — Negligence. — Notice. — 
A  county  is  not  liable  for  an  injury  sustained  by  one,  before  entering 
upon  a  bridge,  by  a  team  becoming  frightened  at  its  defective  condi- 
tion, although  it  has  been  out  of  repair  so  long  as  to  charge  the  county 
with  notice.  Boards  etc.,  v.  Ridcel,  601 

COUNTY  AUDITOR. 

See  Quieting  Title,  7 ;  School  Fund,  3 ;  Taxes,  3  to  7. 

COUNTY  CLERK. 

1.  Ineligible  to  Hold  Over  Aft^r  Serving  Eight  Consecutive  Years. —  Vacancy. — 
Constitutional  Law. — Where  one  has  held,  by  election,  the  office  of  clerk 
of  the  circuit  court  for  eight  years  consecutively,  he  can  not,  under 
the  State  Constitution,  hold  over  upon  the  death,  without  qualify- 
ing, of  the  person  elected  to  succeed  him,  but  upon  the  expiration  of 
such  period  a  vacancy  arises  which  the  board  of  commissioners  may 
fill  by  appointment.  Section  2  of  article  6,  and  section  3  of  article  15, 
of  the  Couiititution  construed.  Qosman  v.  State,  ex  rel.,  SOS 
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2.  Same. — (Jounty  Oommissumen, —  FUling  Vncntt^, —  Special  Semon. —  The 
board  of  commiBsioners  are  properly  uuiivened  in  special  session  to  fill 
a  vacancy  in  an  office,  where  tliey  meet  ut  the  time  and  place  men- 
tioned in  the  auditor's  writ  to  the  sherifi*,  service  of  which  thev  ac- 
knowledge, in  which  he  is  commanded  to  summon  the  members  of 
the  boara  to  meet  on  a  date  six  days  later  to  fill  the  vacancy.        lb, 

COUNTY  COMM18SI0NERS. 

See  County;  Cottnty  Clerk ;  Easement,  3;  Highway,  1 :  Pusajdino, 
6;  Railroad,  4  to  7, 10, 11;  School  Fund,  2;  Taxes,  4  to  6;  Town- 
ship Trustee,  2. 

1.  Condudveneas  of  Deddorm, — Collateral  Attack. — The  decision  of  the  boatd 
of  commissioners  is  conclusive^, upon  all  questions  essential  to  the  va- 
lidity of  the  judgment  pronounced  by  it,  and  they  can  not  again  be 
litigated  except  in  case  of  a  direct  attack  upon  the  judgment. 

Boards  etc,  v.  Montgomery,  617   . 

2.  Power  of,  to  Purchase  ToU- Bridge  Across  Stream  which  Forma  County  Baun^ 
dary.— The  board  of  commissionera  of  one  county  has  no  power  to  pur- 
chase a  toll-bridge  across  a  stream  which  forms  the  boundary  line  be- 
tween two  counties,  without  the  concurrent  action  of  the  board  in  the 
adjoining  county  or  notice  to  such  board. 

Board,  etc.,  v.  Thompson,  634  /  Board,  etc,  v,  Wrighty  600 

COUNTY  TREASURER. 
See  City,  6;  Drainage,  14. 

CRIMINAL  LAW. 
See  Highway,  6 ;  Intoxicating  Liquor. 

1.  Lost  Affidavit — SubatUuiion. — Presumption. — ^^In  a  criminal  case  appealed 
to  the  circuit  court  from  the  judgment  of  a  justice  of  the  peace,  where 
it  appears  to  the  satiisfaction  of  the  court  that  the  affidavit  is  lost,  a 
substituted  affidavit  may  be  filed,  and  it  will  be  presumed,  in  the  ab- 
sence of  a  showing,  that  such  substituted  paper  is  a  correct  copy  of 
the  original.  Small  v.  SuUCy  94 

2.  Desertion  of  Wife. —Indictment. — ^An  indictment  under  section  2133,  K. 
S.  1881,  charging  a  husband  with  deserting  his  wife  "without  making 
provision  for  her  comfortable  support,"  instead  of  leaving  her  with- 
out provision  for  comfortable  support,  as  provided  by  the  statute,  is 
bad  on  motion  to  quash.  SteUe  v.  RteCy  159 

3.  Same. —  When  Desertion  not  Ciiminal. — Under  such  section,  where  the 
wife  or  children  are,  at  the  time  of  the  desertion,  left  with  a  comfort- 
able support,  whether  provided  by  the  husband,  or  ^ossec^ed  in  the 
right  of  the  wife  or  children,  the  desertion  is  not  criminal.  lb. 

4.  Failure  to  Dwcuss  Error. —  Waiver. — Supreme  Court.  —A  failure  to  discuss, 
in  the  Supreme  Court,  an  alleged  error  of  the  trial  court  in  overruling 
a  motion  in  arrest  of  judgment,  is  a  waiver  of  such  error. 

Noiton  V.  Stale^  16S 

6.  Same. — Jury. — Rendering  Verdict. — Omission  to  Call  Names. —  While  the 
names  of  the  jury,  when  they  appear  in  open  court  to  render  their 
verdict,  should  always  be  called,  as  provided  in  section  1829,  R.  S. 
1881,  yet  the  omission  to  call  their  names  is  not  a  fatal  error,  unless 
it  appears  that  they  were  in  fact  not  all  present.  Ih. 

6.  Same — Continuance. — Affidavit. — Bill  of  Exceptions. — Where  an  affidavit 
for  a  continuance  is  not  ^et  out  in  the  bill  of  exceptions,  or  made  a 

Sart  thereof  by  the  words  "  here  insert,*'  as  provided  in  section  626, 
L  8.  1881,  or  by  an  order  of  court,  a  ruling  on  such  affidavit  will  not 
be  reviewed  on  appeal.  lb, 

7.  Same — Motion  to  Quash  Venire.— Challenging  J.rray.— Where  a  defend- 
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lint  moves  to  quash  the  ventre  issued  for  a  jury,  and  also  challenges 
the  array,  but  the  record  does  not  show,  in  either  instance,  the  causes 
f(»r  the  motion  and  challenge,  or  that  the  defendant's  rights  were  prej- 
udiced  by  the  rulings  thereon,  such  rulings  are  not  available  on  aiv 
peal.  lb, 

8.  Same, — Argument  of  OowueL — Msoandvet. — Where  counsel  for  the  State, 
in  his  closing  argument  to  the  jury,  attempts  to  account  for  the  ab- 
sence of  a  witness  for  the  State,  but  desists  upon  objection  by  the  de- 
fendant and  at  the  direction  of  the  court,  there  is  no  such  misconduct 
as  will  justify  a  reversal.  Ih. 

9.  Same. — IneesL — Foree, — Step-Father  and  Step-Daughter, — Under  sfjction 
1990,  R.  S.  1881,  a  8te|)-father,  who  has  sexual  intercourse,  whether  by 
force  or  otherwise,  with  his  step-daughter,  knowing  her  to  be  such,  is 
guilty  of  incest  lb, 

10.  Bribery  of  Public  Officer.^^Township  Trustee, — Tndieiment, — An  indict- 
ment, charging  that  on,  etc.,  the  defendant  unlawfully,  feloniously  and 
corruptly  offered  and  promised  one  F..  a  township  trustee,  that  if  he, 
as  such  trustee,  would  purchase  of  defendant  twelve  sets  of  reading 
charts  for  the  township,  and  pay  him  therefor  the  sum  of  $175,  he 
would  sign  and  deliver  to  the  trustee  a  voucher  and  receipt  in  his 
favor  as  such  trustee,  *'  on  said  township,''  for  $194,  thereby  unlawfully 
corruptly  and  feloniously  offering  the  sum  of  $19,  of  the  value  of  $19, 
the  difference  between  the  amount  of  the  receipt  and  the  amount  to  be 
paid,  and  that  the  offer  and  promise  were  unlawfully,  feloniously  and 
corruptly  made  for  the  purpose  of  bribing,  inducing  and  influencing 
the  trustee  to  act  in  buying  the  charts  of  defendant,  chaives  an  otXer 
and  promise  to  do  an  act  beneficial  to  the  trustee,  within  the  meaning 
of  section  2009,  B.  S.  1881,  and  is  good  on  motion  to  quash. 

State  V.  McDonald,  £33 

11.  Same. ^Judicial  Kncndedffe, — Matters  of  which  the  Supreme  Court  takes 
judicial  notice,  as  that  the  township  trustee  is  the  trustee  of  the  school 
township,  and  that,  in  contracting  for  school  apparatus,  he  acts  as  the 
trustee  of  the  school  township,  and  as  to  the  extent  to  which  the  mak- 
ing and  delivery  of  the  receipt,  as  offered  and  promised,  resulted  or 
would  result  beneficially  to  the  trustee,  need  not  be  stated  in  an  in- 
dictment.   Section  1739,  R.  S.  1881.  lb, 

12.  Samc^Surpbuage. — ^The  averments  in  such  indictment,  that  the  de- 
fendant offered  the  trustee  $19,  and  as  to  the  value  of  the  receipt, 
are  surplusage,  and  may  he  disregarded.     Section  1756,  B.  S.  1881.  76. 

13.  Same, — Time, — Where  time  is  not  of  the  essence  of  the  offence  charged, 
an  indictment  is  not  bad  because  the  time  is  not  stated.  lb, 

14.  Receiving  Stolen  Goods,  —  What  Proof  Necessary  to  Sustain  Charge, — To  sus- 
tain the  chaige  of  having  received  stolen  goods,  it  must  be  proved 
that  the  goods  were  received,  either  directly  or  indirectly,  from  the 
thief,  knowing  them  to  have  been  stolen.  One  who  receives  goods 
from  the  person  who  received  them  from  the  thief  is  not  guilty  of  the 
offence,  although  he  takes  wickedly,  unless  he  receives  them  under 
circumstances  which  connect  him  with  the  thief.      Foster  v.  State,  B7B 

15.  Same, — Indictment — Unknown  Thief— IdentificatiKm,— Evidence.— In  charg- 
ing the  offence  of  having  received  stolen  goods,  it  is  sufficient  to  allege 
that  thev  were  stolen  by  some  person  to  the  grand  jurors  unknown, 
but  at  the  trial  he  must  be  in  some  manner  identifiea  or  singled  out, 
and  it  must  be  made  to  appear  that  the  name  of  the  thief  was  un- 
known to  the  grand  jury,  and  that  reasonable  diligence  was  used  to 
ascertain  it.  lb. 

16.  Indictment, — Renting  or  Permitting  House  to  be  Used  for  Gaming,— De- 

Vol.  106.— 39. 
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aeription  of  Premises, — Where,  in  an  indictment  for  renting^  and  permit- 
ting a  house  to  be  used  for  gaming,  the  premises  are  des»cribea  as  the 
defendant's  building  and  room,  at  Clark  county,  such  description  fol- 
lows substantially  the  language  of  the  statute  defining  the  offence, 
and  is  sufficient.  KleeapUa  v.  Slaler,  S8S 

17.  Same. — Indictnient  Seed  not  Name  TenanL — In  such  case  it  is  not  neces- 
sary that  the  indictment  should  state  to  whom  the  room  or  build- 
ing was  rented  for  gaming  purposes,  the  renting  of  the  room  or  build- 
ing ''  to  be  used  or  occupied  for  gaming"  constituting  the  public  of- 
fence. i6. 

18.  Same. — PrarMre. —  Weight  of  Evidence. — The  Supreme  Court  will  not, 
even  in  a  criminal  cause,  disturb  the  verdict  on  the  weight  of  the 
evidence.  lb. 

19.  Sam£. — Affidavits. — New  Trial — Newly  IXaeovered  Evidence. — Bill  of  Ez- 
ceptixms. — Record. — Where  affidavits  in  support  of  a  new  trial,  on  the 
ground  of  newly  discovered  evidence,  were  not  made  a  part  of  the 
record  by  bill  of  exceptions  or  order  of  court,  the  alleged  newly  dis- 
covered evidence  is  not  a  part  of  the  record,  and  can  not  be  consid- 
ered for  any  purpose.  -/&. 

20.  Selecting  Grand  Jury.  —  Record.  —  Recitals  of  Ckrk.  —  Becitals  of  the 
clerk,  as  to  the  manner  in  which  the  grand  jury  were  selected,  are  not 
proj)erly  part  of  the  record.  Henning  ▼.  SlaUj  S86 

21.  Same. — Indictment. — Return. — Arrest  of  Judgment.  —  Practice.  —  Where 
the  statements  of  the  indictment,  the  endorsement  on  it,  and  theoopies 
of  the  entries  show  that  the  grand  jury  were  duly  empanelled,  and 
that  the  indictment  was  received  by  the  court  in  open  session,  error 
in  the  selection  of  the  grand  jury  is  not  available  on  a  motion  in  ar- 
rest of  judgment.  lb. 

22.  Same. — Plea  in  AbatemeTU. — Where  the  statements  of  the  indictment 
and  the  record  entries  show  that  the  indictment  was  returned  into 
open  court,  errors  or  irregularities  in  the  selection  or  empanelllDg 
of  the  grand  jury  are  properly  taken  advantage  of  by  a  plea  in  abate- 

.    .'.  ment.  lb. 

23^  Same. — Murder. — Omission  from  Indictment  of  Words  "  Kill  and  Murder." 
[  1  — Where  the  facts  stated  in  the  indictment  show  that  a  human  being 
was  purposely,  wilfully  and  with  premeditated  malice  shot  by  the  de- 
fendant, and  that  a  wound  was  inflicted  from  which  death  resulted, 
the  ofience  of  murder  in  the  first  degree  is  sufficiently  chai^ged,  al- 
though the  technical  words  "kill  and  murder''  are  not  employed.  lb. 

2 1.  Same. — Pleading. — Conclusions. — General  Rule. — The  general  rule  is  that 
if  the  facts  well  pleaded  supply  grounds  for  the  necessary  legal  con- 
clusion, it  will  be  made  by  the  court,  and  the  failure  to  state  it  will  not, 
under  the  criminal  code  of  this  State,  vitiate  the  indictment.  lb 

25.  Same. — Separation  of  Jury. —  Waiver  of  Objection. — Where  the  defendant 
and  his  counsel,  even  in  a  capital  case,  have  knowledge  that  the  court 
has  permitted  the  jury  to  separate  during  the  progress  of  the  trial  and 
before  the  case  is  finally  submitted  to  them,  but  no  objection  is  made 
until  after  verdict,  the  right  to  object  will  be  deemed  to  have  been 
waived.  lb. 

26.  Same. — MiscoTiduet. — Jurors  who  separate  in  obedience  to  the  direc- 
tions oi  the  court,  and  under  its  instructions,  are  not  guilty  of  mis- 
conduct, lb. 

27.  Same. — Issue. — Manner  of  Joining. — Instruction, — i^twrftcc — The  court 
should  not,  in  its  instructions,  state  to  the  jury  the  manner  in  which 
issue  was  joined,  but  where  they  are  told  that  the  defendant  refused 
to  plead,  and  that  a  plea  of  not  guilty  had  been  entered  for  him,  a 
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reTersftl  is  not  aathorized  unless  the  substantial  rights  of  the  defend- 
ant are  prejudiced.  lb, 

28.  Same. — JVemedUation. — Instruetion. — It  is  proper  for  the  court  to  instruct 
the  jury  as  to  what  facts  maj  be  considered  as  evidence  that  a  homi- 
cide was  premeditated.  lb. 

29.  Same, — Murder, — Mandaughter, — PrcfoooaAon. — The  unlawful  taking  of 
human  life,  when  done  purposely,  is  murder,  unless  reduced  to  man- 
slaughter by  a  sufficient  provocation.  Mere  passion  is  not  enough ; 
there  must  be  an  adequate  provocation  arousing  the  passion.  lb, 

30.  Some, — Infidelify  of  Betrothed. — Deliberaiion. — Where  one  kills  his  be- 
trothed, upon  discovering  her  infidelity,  but  after  time  for  delibera^ 
tion  and  for  passion  to  subside,  he  is  guilty  of  murder.  lb, 

31 .  Same. — Inaaniiy. — Queetionfor  Jury. —  Weight  (^  EoidejiecrSupreme  Court, 
— Pradice. — Where  the  question  of  the  defendant's  mental  condition 
is  properly  submitted  to  the  jury,  and  there  is  evidence  sustaining 
their  verdict,  the  Supreme  Court  will  not  disturb  it.  lb. 

32.  Murder. — Jurindietion  where  Crime  is  Commenced  in  One  and  Consummated 
in  Another  County. — Conspiracy. — Constitutional  Law, — Where  a  person  is 
seized  and  bound  in  one  county,  in  pursuance  of  a  conspiracy  and 
purpose  to  kill  there  formed,  and  taken  into  another  county  where 
the  murder  is  consummated,  either  county,  under  section  1580,  K.  S. 
1881,  has  jurisdiction  to  punish  the  crime.  Such  statute  is  constitu- 
tional. Archer  v.  StaU,  4^6 

33.  Same. — JVtx/  cf  Conspiracy  by  Circtanstantial  Evidenee. — A  conspiracy  ma v 
be  proved  by  circumstantial  evidence  alone.  ih. 

34.  Same. — Conviction  on  Testimony  of  Accomplice. — A  conviction  of  murder 
in  the  first  degree  will  be  sustained  upon  the  testimony  of  an  accom- 
plice, where  it  is  corroborated.  lb. 

35.  AppeaL—BUl  of  Exceptions,  —Practice. — The  power  of  the  circuit  court 
to  extend  the  time  of  making  out  and  presenting  a  bill  of  exceptions, 
in  a  criminal  cause,  is  not  exhausted  until  judgment  is  rendered. 

Bamaby  v.  State,  C'SO 

36.  Samie. — Where  a  motion  for  a  new  trial  in  a  criminal  cause  is  ovor- 
mled,  and  sixty  days  given  in  which  to  make  out  and  present  a  Mil 
of  exceptions  and  the  cause  continued,  and  no  bill  of  exceptions  is 
made  out  during  said  period,  but  at  the  following  term  at  the  time 
judgment  is  rendered,  the  court  gives  the  defendant  thirty  dnys'  time 
in  which  to  prepare  and  file  a  bill  of  exceptions,  within  which  time  a 
bill  is  filed,  sucn  bill  of  exceptions  is  properly  in  the  record  on  ap- 
peal, lb. 

37.  Same. — Keeping  Gaming  Home. — Eddenee. — For  evidence  held  insuffi- 
cient to  sustain  the  charge  of  keeping  a  gaming  house,  see  opinion.    76. 

38.  Indictment. — Motion  to  Quash. — Fhictiee. — A  motion  to  quash  an  indict- 
ment as  an  entirety  should  be  overruled,  if  any  one  of  the  counts 
therein  is  sufficient,  even  though  the  other  counts  are  defective. 

Bryant  v.  Slatej  649 

39.  Saane. — Homicide. — Self-Defence. — Instruction. — Where  the  principal  de- 
fence to  an  indictment  for  homicide  is  self-defence,  an  in.struction  that 
'^past  threats  or  conduct  of  the  deceased  against  the  defendant,  how- 
ever violent,  will  not  excuse  homicide  without  a  sufficient  uresent 
demonstration,  on  the  part  of  the  deceased,  to  authorize  the  belief  on- 
the  part  of  the  defendant  that  the  deadly  purpose  then  existed  on  the 
part  of  the  deceased  to  do  the  defendant  great  bodily  harm,  and  the 
fear  that  it  will  be  executed.  The  danger  must  be  present,  apparent 
and  imminent  from  the  defendant's  standpoint  at  tne  time;  and  the 
killing  must  be  done  under  a  well  founded  oelief  that  it  was  absolutely 
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necessary  for  the  defendant  to  kill  the  deceased  to  save  himself  from 
death,  or  to  save  himself  from  great  bodily  harm,"  is  erroneous.     lb. 

40.  JEhndence. — Order  of  Pro<^, — DiMretUm. — The  admission  of  evidence  in 
rebuttal  which  is  only  proper  in  chief  is  not  available  er.or.  Ih, 

41.  RwieuK  of  Judgment — Slatuie  Construed, — Section  615,  R.  S.  1881,  pro- 
viding that  a  party  to  a  judgment  may,  at  any  time  within  one  year, 
file  a  complaint  for  review,  does  not  apply  to  a  criminal  case. 

Frazier  v.  SlaU,  56! 
DAMAGES. 

See  City,  4,  6;  Contract,  1  to  7;  County;  Guaroijln  and  Wabd,  5; 
Highway,  2  to  4 ;  Injunction,  2 ;  Neguqence  ;  Slander  ;  Town,  5. 

DEBTOR  AND  CREDITOR. 

£ee  AssiONMExA*  for  Benefit  of  Creditors;  Contract,  17;  Fraudu- 
lent Conveyance;  Hxjbb and  and  Wife,  1,  7;  Married  Woman; 
Mortgage  ;  Proceedings  Supplementary  to  EIzecution  ;  Statute 
of  Limitations,  1. 

DECEDENTS'  ESTATEa 

See  Guardian  and  Ward,  6 ;  Will. 

1.  Executor, — Diligence  in  CoUeeting  Indebtednem, — LiahUUy, — An  executor, 
who  is  indebted  to  the  estate  of  his  testator,  and  fails  to  pay  such  in- 
debtedness, when  solvent,  becomes  chargeable  therewith  in  his  ac- 
count with  his  trust,  notwithstanding  that  he  may  afterwards  and 
before  final  settlement  become  insolvent.  Gondii  v.  Wivslovjf  W 

%  Same, — C.  was  indebted  to  the  estate  of  W.,  of  which  he  was  execu- 
tor. Such  indebtedness  was  represented  by  a  promissory  note  exe- 
cuted by  C.  who,  as  executor,  and  being  then  solvent,  placed  cretlits 
on  the  note  indicating  the  full  payment  thereof,  but  really  paid  noth- 
ing thereon.  He  afterwards  on  final  settlement  claimed  credit  for 
the  amounts  so  credited  on  the  note,  representing  that  tlie  same  was  a 
mistake  on  his  part,  and  that  he  had,  since  that  time,  become  insol- 
vent. 
Heidj  that  he  was  not  entitled  to  such  credits,  but  was  chargeable  with  the 
full  amount  of  such  indebtedness,  in  his  account  with  his  trust,  and, 
as  such  executor,  liable  therefor.  /6. 

3.  Changing  Burial  Place  of  Decedent. — AUmoanee  for,  when  will  not  be  Made. 
— An  administratrix,  a  second  wife,  is  not  entitled  to  an  allowance 
for  expenses  incurred  in  removing  the  bcyly  of  the  decedent  from  one 
cemetery  to  another,  where  the  former  was  suitable,  had  been  selected 
by  the  decedent,  was  nearer  his  home,  and  was  the  one  where  his  first 
wife  was  buried,  and  where  his  children  desired  he  should  be  interred. 

Waikins  v.  Romine,  S7S 

A,  Same. —  When  Order  Making  Allowance  to  Admijiiatrator  not  Oondusitt.— 
An  administrator  who  secures  from  the  court  an  unusual  allowance 
can  not  claim  that  the  order  making  it  is  conclusive,  unless  it  be 
shown  that  it  was  made  with  a  full  and  accurate  knowledge  of  the 
facts.  ^^ 

5.  Same. — Allowance  for  Services. — An  administrator,  by  reason  of  the  dis- 
tance of  his  residence  from  the  county  seat,  is  not  entitled  to  extraor- 
dinary compensation  for  his  services.  An  allowance  of  three  hun- 
dred dollars  for  administering  on  an  estate  of  less  than  three  thou- 
sand dollars  is.  probably  excessive.  /^< 

DECLARATIONS. 
See  EviDENOE,  3,  7 ;  Husband  and  Wife,  8. 
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DEED. 

See  Contract,  5,  7 ;  Conveyance;  Descent;  Evidence,?;  Hu8banj> 

AND  Wife,  4,  5 ;  Vendor's  Lien,  1. 

1.  Chjutrudion  of. — "  More  or  Leas." — Fraud. —  Vendor  and  Vendee. — It  is  a. 
general  rule,  that  where  land  is  sold  in  lump,  and  for  a  gross  sum,  and 
there  is  no  fraud,  or  misrepresentation  or  concealment  that  amounts 
to  fraud,  the  words  **  more  or  less ''  in  a  deed,  in  connection  with  a 
descriptipn  of  land,  are  used  to  designate  approximately  the  quantity 
of  land  within  the  given  boundurv,  and,  in  the  absence  of  contract, 
the  quantity  is  regarded  as  part  of  the  description.  Where  it  appears 
by  words  of  qualincation,  as  "  more  or  less/'  that  the  quantity  of  acres 
in  the  deed  is  mere  matter  of  description,  and  not  of  the  essence  of 
the  contract,  the  buyer  takes  the  risk  of  the  quantity. 

Tylar  v.  Anderaonj  18& 

2.  Same, — There  may,  however,  be  cases  where  the  deficit  in  the  quantity 
of  land  sold  is  so  great  as  to  authorize  an  inference  of  bad  faith  and 
fraud  on  the  part  of  the  seller.  /6. 

3.  Same, — Although  the  deed  contains  the  words  '^  more  or  less  "  in  the 
description  of  the  land,  the  vendee  will  be  entitled  to  an  abatement 
in  the  purchase-price,  as  against  the  vendor  and  others  with  notice^ 
or  where  the  notes  are  not  commercial  paper,  to  the  amount  of  any 
deficiency  in  the  number  of  acres,  where,  oy  the  fraudulent  representa- 
tions of  the  vendor  as  to  the  number  of  acres,  he  is  Induced  to  enter 
into  a  contract  that  he  would  not  otherwise  have  entered  into,  and  to 
pay  or  agree  to  pay  more  than  he  otherwise  would  have  done.         lb, 

4.  Same, — D^enee, — Contract. — Merger. — v^uch  a  defence  is  not  based  upon 
the  contract  as  evidenced  by  the  deed,  but  upon  the  fraud  of  the  ven- 
dor. The  doctrine,  therefore,  of  merger  of  all  previous  negotiations 
and  representations,  and  of  the  contract  in  the  deed,  has  no  applies* 
tiori  to  such  a  case.  J6. 

6.  Same, — D^idency  in  Quantity. —Abatement  of  PareJune- Price, — In  an  ac- 
tion to  recover  the  purchase-price  of  land,  an  answer,  which  substan- 
tially recites  that  the  amount  to  be  paid  for  the  land  was  arrived  at 
by  a  calculation  upon  an  agreed  price  per  acre;  thnt  the  vendor  rep- 
resented to  the  vendee  that  the  tracts  contained  320  acres ;  that  she 
knew  her  representations  to  be  false;  that  the  vendee,  in  ignorance  of 
the  truth,  believed,  relied  and  acted  upon  such  representations  so 
made  to  him,  and  tliat  the  tracts  in  fact  contained  only  31 2 J  acres,  is- 
sufficient  on  demurrer,  and  the  vendee  under  such  answer  is  entitled  to 
an  abatement  from  the  purchase-price  in  proportion  to  the  deficiency 
in  the  number  of  acres,  and  this,  notwithstanding  the  fact  that  the 
deed  contained  the  words  **  more  or  less,"  in  describing  the  quantity' 
of  the  land.  26. 

6.  POitponemenl  of  Enjaym/eni  of  Estate  Oranted^  Until  Death  qf  Oranior. — 
Will. — An  instrument  executed  conformably  to  the  statute,  which  ig. 

to  operate  in  the  lifetime  of  the  grantor  and  which  passes  any  estate  in 
the  property  during  his  lifetime,  even  though  the  absolute  enjoyment 
of  tne  estate  is  postponed  until  after  his  death,  is  a  deed,  and  not  a 
will.  Spencer  v.  Bobbins,  680' 

7.  Same, —  When  Not  of  Testamentary  Charaeter, — Ckmstruetian. — An  instru- 
ment purported  to  convey  and  warrant,  to  named  persons,  for  love 
and  anection  and  five  dollars,  certain  described  real  estate, ''  as  ten- 
ants in  common,  in  the  following  proportions,  to  wit :  To  be  equally 
divided  between  them  at  my  decease,  and  after  the  payment  of  all  my 
funeral  and  burial  expenses  by  them  fully  settled ;  and  they  are  to 
pay  all  taxes  and  other  expenses  of  repairs  and  improvements  on  the 
same  during  my  natural  life,  and  then  the  title  to  vest  in  them  abso- 
lutely." The  paper  was  dated,  signed  and  acknowledged  with  the  formal- 
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ities  of  a  deed.    After  the  death  of  the  grantor  suit  was  brought  by 
other  heirs  against  the  srantees  for  partition  of  the  property. 
Held,  that  sach  instrument  js  a  valid  deed,  and  not  an  attempted  testa- 
mentary disposition,  and  that  it  vested  in  the  grantees  a  present  es- 
tate in  lee  simple.  lb. 

DEFAULT. 

See  Judgment,  4  to  10, 13. 

DELIVERY. 
See  Contract,  27,  28 ;  Evidence,  7 ;  Intozicatino  LiquoB,  1. 

DEMAND. 
See  Contract,  14 ;  Guardian  and  Ward,  6, 7 ;  Landlord  and  Tenant. 

DEPOSITION. 
See  Practice,  2. 

1.  I^radice, — Motion  to  Strike  Out  IhH  of  Deposition. — New  TriaL — Error  in 
refusing  to  strike  out  parts  of  a  deposition,  to  be  available  on  appeal, 
must  first  be  assigned  as  a  cause  for  a  new  trial. 

National  Bank  v.  Z>ufm,  110 

2.  Same. — Objection  to  Validity  of  Deposition  Musi  be  Made  Before  Trial. — 
Under  section  439,  B.  S.  1881,  an  objection  to  the  reading  of  a  deposi- 
tion, made  after  the  trial  is  entered  upon,  on  the  ground  that  it  was 
taken  without  authority  of  law,  comes  too  late.  When  the  jury  is 
sworn,  the  trial  is  commenced  within  the  meaning  of  such  section.  i&. 

DESCENT. 

See  Husband  and  Wife,  2,  3,  6 ;  Married  Woman,  2,  3. 

Widow. — Conveyance  of  Beat  Estate  by  Hushandf  Wife  not  Joining. — Where  a 
husband  conveys  real  estate,  his  wife  not  joining,  on  his  death  she 
takes  one-third  thereof  in  fee  simple  by  virtue  of  her  marital  rights, 
under  section  2491,  B.  S.  1881,  and  not  as  heir  under  section  2483, 
and  such  estate  is  not  subject  to  the  proviso  of  section  2487. 

MeKinney  v.  Smith,  404 

DESCRIPTION. 

See  Deed,  1  to  6;  Drainage,  10, 11 ;  School  Fund,  3. 

DESERTION. 
^    '  See  Criminal  Law,  2,  8. 

DILIGENCE. 
See  Contract,  4, 18 ;  Decedents'  Estates,  1,  2 ;  Promissory  Note,  10. 

DISCRETION. 
See  Criminal  Law,  40 ;  Practice,  2 ;  Receiver,  2 ;  Town,  2 ;  Witness,  2. 

DOMESTIC  RELATIONS. 
See  Guardian  and  Ward;  Husband  and  Wife;  Married  Woman. 

DONATION 
See  Railroad,  4  to  7,  10, 11. 

DRAINAGE. 

1.  Injunction. — Injunction  will  not  lie  to  restrain  a  county  auditor  from 
selling  allotments  of  ditch  work,  unless  the  proceedings  which  re- 
sulted in  the  establishment  of  the  ditch  are  void  on  the  face  of  the 
record.  Young  v.  Sellers^  101 

2.  Same. — Appeal. — CoUaleral  Attack. — Where  there  is  a  remedy  for  the 
correction  of  errors  and  irregularities  by  appeal,  they  are  not  availa- 
ble in  a  collateral  proceeding  for  the  overthrow  of  a  judgment      lb. 
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3.  Adion  to  Colled  AssesmnenL — JurUdidum, — An  action  to  collect  a 
drainage  assessment  levied  under  section  4273,  d  seq,,  K.  S.  1881,  as 
amended  by  the  act  of  1883  (Acts  1883,  p.  173),  must  be  brought  in 
the  circuit  court  of  the  county  in  which  the  real  estate  assessed  is  sit- 
uated, although  the  owner  may  reside  in  another  county  in  wiiich 
the  drainage  proceeding  was  instituted.     See  section  307,  K.  S.  1881. 

Dowden  v.  Siaie,  ete.,  157 

4.  Notice. — JudgmenL — CoUalerai  Attack. — Where  there  is  some  notice, 
although  defective,  it  will  protect  the  judgment  as  against  a  collateral 
attack.  Pickering  v.  SUde^  etc,  ^J6' 

5.  Seme. —  ComphirU. —  ExktbUs. —  Pmdire. —  Instruments  filed  with  the 
complaint,  wliich  do  not  constitute  the  foundation  of  the  action,  can 
not  oe  considered  in  determining  the  sufficiency  of  the  complaint.   lb. 

6.  Same. — Adion  to  Enforce  Lien. — Copy  of  Assessment.  —  In  an  action  to  en- 
force a  drainage  assessment,  a  copy  of  the  assessment  must  be  made 
part  of  the  complaint.  /6. 

7.  Same,— Notice. — It  must  appear,  in  some  manner,  either  in  the  body 
of  the  complaint,  or  in  the  copy  of  the  assessment  filed  as  an  exhibit, 
I  hat  there  was  some  notice.  Albertson  v.  Slate,  ex  re/.,  95  Ind.  370, 
limited.  lb. 

8.  Same. — I\-esumption  of  Jurisdidion. — Every  presumption  is  in  favor  of 
the  jurisdiction  of  the  circuit  court ;  the  recorcf  is  prima  facie  evi- 
dence of  it,  and  will  be  held  conclusive  until  clearly  disproved.      lb. 

'9.  Same. — Sufficiency  of  Complaint. — Where  the  complaint  to  collect  a 
ditch  assessment  shows  a  petition,  some  notice,  a  judgment  on  the 
petition,  and  an  assessment  levied  against  the  complaining  property- 
owner,  it  is  sufficient  to  require  an  answer.  ib. 

10.  Description  of  Land. — Abbreviations. — A  description  of  land,  in  a  drain- 
age assessment,  by  well  understood  abbreviations,  is  not  bad  for  un- 
certainty. Frazer  v.  Stale,  dc,  471 

11.  Same. — Presumption  as  to  Location  of  Land. — In  the  absence  of  any  show- 
ing to  the  contrary,  it  will  be  presumed  that  the  lands  assessed  in  a 
drainage  proceeding  are  situated  in  the  county  in  which  such  pro- 
ceeding is  conducted.  Ib. 

12.  Same. — Complaintio  Colled  Assessment. — Parties. — Right  to  Sue. — A  com- 
plaint by  a  drainage  commissioner  to  collect  an  assessment,  which 
shows  that  the  construction  of  the  drain  was  referred  to  one  described 
as  the  plaintiff's  predecessor  in  office,  but  not  showing  more  definitely 
that  the  latter's  term  has  expired,  and  that  the  plaintiff  was  ap- 
pointed and  qualified   as  his  successor  and  directed  by  the  court  to 

.    complete  the  work,  is  bad  on  demurrer  as  not  showing  a  right  of 
action  in  the  plaintiff.  Ib. 

13.  Same. — Demurrer. — A  demurrer  to  a  complaint  for  the  fifth  statutory 
cause  calls  in  question  both  the  sufficiency  of  the  facts  stated  and  the 
right  of  the  plaintiff  to  maintain  the  action.  76. 

14.  Ad  of  1875.—Certipcaies  Issued  Under,  CoUeded  as  Other  Taxes.— Sale 
(/  Land  by  Treasurer. — Enforcement  of  Lien. — Certificates  issued  by 
the  county  auditor  upon  the  completion  of  allotments  of  ditch  work 
sold  as  provided  in  section  12  of  the  drainage  act  of  March  tith, 
1875  (1  K.  S.  1876,  p.  428),  may  be  collected  by  the  county  treasurer, 
as  other  taxes,  by  a  sale  of  personal  property,  or,  where  there  is  none, 
by  a  sale  of  the  land,  and  the  purchaser,  in  case  the  tax  deed  is  inef- 
fectual toconvcy  title,  may  enforce  a  lien  against  the  land,  if  the  ditch 
proceeding  is  valid.  Brosemer  v.  Kelsey,  504 

15.  Same.— Notice.- Burden  of  Proof. — One  who  asserts  title  through  a 
ditch  allotment  under  the  drainage  act  of  1875,  or  who  seeks  to  have 
a  lien  declared  for  the  amount  of  the  allotment  where  the  tax  deed 
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is  ineffectual,  must  allege  and  prove  that  ihe  Irw  wan  sabstantiallT 
complied  wltn  in  relation  to  notice  to  the  parties  affected  by  the  ditch 
proceeding.  lb, 

16.  Same.  —  AssessmaU  Without  Notice  Void,  —  An  assessment  against  the 
land  of  one  who  is  not  named  in  the  ditch  proceeding,  and  who  has  no 
notice  thereof,  is  void,  and  constitutes  no  hen.  lb. 

17.  Ti-ial  by  Jury. — Exceptions. — Practice, — Under  section  4276,  R.  S.  1881, 
questions  of  fact  in  drainage  proceedings  under  the  act  of  April  8th, 
1881,  of  which  such  section  is  a  part,  are  not  triable  by  juiy,  but 
where  no  exception  to  their  submission  to  a  jury  is  reserved,  the  error 
is  not  available  on  appeal.  JMberl  v.  Trier,  610 

18.  Same, — Ee/Mi^hMnfU  of  New  on  Line  rf  Old  DitcK — Bmdcnce  as  to  Coat 
and  Cnndition  of  Latter, — In  a  drainage  proceeding,  where  it  is  proposed 
to  establish  a  new  ditch  upon  the  line  of  one  already  established,  evi- 
dence is  admbsible  to  show  the  construction,  capacity,  cost  and  general 
condition  of  the  old  ditch.  Ib^ 

DUPLICITY. 

See  Intozicatinq  LiquoB,  5. 

EASEMENT. 
See  Watercoubse. 

1.  Wabash  and  Eiie  Canal. — Sale  of. — Purchaser  Took  Subject  to  Upaemenis  <f 
Public.— The  sale,  in  1876,  of  the  Wabash  and  Erie  canal  and  its  ap- 
purtenances, under  a  decree  of  foreclosure  against  the  State,  carried 
to  the  purchaser  the  fee  simple  therein,  subject  to  the  burden  of  any 
easement  of  the  public  of  which  he  was  bound  to  take  notice. 

Sliirk  V.  Boardj  etc,  S7S 

2.  Same, — Highway, —  Bridge, —  Notice,  of  Eajsemeni. — TIjb  continuous  use 
by  the  public,  for  nearly  forty  years,  as  a  part  orl  highway,  of  a 
bridge  constructed  by  the  State,  having  a  wagon  way  for  pjiblic  travel 
and  a  towing  path  for  navigators  of  the  canal,  was  possession  and 
notice  of  the  easement  lb. 

3.  Same.— Right  €f  Coufdy  to  TJsc  MoUerial  <^  Old  Bridge  in  Bebuilding, — 
The  purchaser  of  the  canal  and  appurtenances  acquired  no  interest 
in  the  part  of  the  bridge  used  by  the  public  as  a  part  of  the  highway, 
but  only  in  the  part  used  for  canal  purposes,  and;  the  bridge  having^ 
been  washed  away  subsequent  to  the  sale,  the  county  in  which  it  was 
situate  has  the  right  to  rebuild  it  upon  its  former  location  and  to  ase 
the  stone  in  the  piers  and  abutments  of  the  old  bridge  for  that  pur- 
pose. i&. 

EJECTMENT. 

Seo  Landlord  and  Tenant. 

ELECTION. 
See  County  Clerk. 

EMINENT  DOMAIN. 
See  Town,  1  to  3. 

EQUITY. 

See  Contbact,  21;  Judqment,  11;  Partition,  1;  PBAcncB,  6;  Quner- 

iNO  Title,  6 ;  Receiver,  3,  4. 

ESTOPPEL. 

See  Highway,  5 ;  Husband  and  Wife,  4,  5 ;  School  Fuin>,  2;  Swamp 

Land,  6  to  8. 

EVANSVILLE,  CITY  OF. 
See  Crry,  3. 
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EVIDENCE 

See  GoNTBAor,  2,  6,  8  to  12,  24  to  26 ;  Criminal  Law,  14,  15,  18,  19,  31, 
33,  34,  37,  40 ;  Drainage,  15,  18 ;  Fraudulent  Conveyance,  1 ; 
Husband  and  Wife,  8 ;  Intoxicating  Liquor,  2,  3,  6 ;  Judgment, 
12;  Practice,  4,  5;  Principal  and  Agent,  4;  Promissory  Note, 
3,  5,  8,  9, 16,  17 ;  Slander  ;  Supreme  Court,  4, 5, 8, 9, 13 ;  Witness. 

1.  WUness.-- Cross- Examination, — Hypothetical  QueUixm, — Where  a  witness 
testifies  as  to  the  value  of  property  in  controversy,  he  may  be  asked 
hypothetical  questions  either  by  the  court  or  counsel  on  cross-exam- 
ination,  for  the  purpose  of  testing  the  accuracy  of  his  judgment  as  to 
such  value.  Qeiatndorff  v.  Eagles,  S8 

2.  Papers  Executed  in  Transadion, — All  papers  executed  in  the  course  of 
a  transaction  are  admissible  in  evidence  in  a  suit  g^wing  out  of  such 
transaction.  Olvey  v.  Jackson,  286 

3.  Same, — Statements  of  One  I\xrty  in  Absence  of  Another, — The  statements  of 
one  party  to  a  transaction,  not  made  in  the  presence  of  another,  are 
not  binding  on  the  latter.  Ih, 

4.  Same. — Contract  Valve, — Evidence  Aliunde, — Where  the  value  of  land 
is  fixed  by  contract,  other  evidence  as  to  its  value  is  not  admissible,  in 
the  absence  of  a  plea  of  want  or  failure  of  consideration.  Ih. 

5.  Same, — Soundness  of  Mind. — Evidence  for  the  defence,  that  the  plaintiff 
was  of  sound  mind  at  the  time  of  a  certain  transaction,  is  not  ad- 
missible where  no  evidence  has  been  offered  by  the  plaintiff  to  show 
that  he  was  of  unsound  mind.  lb, 

6.  Abbreviations,  etc,,  Erplanaiion  of. — Intention, — Evidence  tending  to  ex- 
plain the  sense  in  which  the  parties  were  in  the  habit  of  using  partic- 
ular abbreviations  and  characters,  and  to  show  their  conventional 
meaning,  is  admissible,  but  not  to  show  the  intention  of  a  party  in 
making  use  of  them.  Jaqua  v.  Witham  and  Anderson  Co,,  645 

7.  Deed, —  Delivery, — Declarations  <^  Grantor  in  Disparagemeni  of  Grantee's 
Title, — Declarations  of  a  grantor,  made  in  the  presence  of  one  of  the 

§rantees,  in  disparagement  of  the  title  of  the  latter,  are  competent  un- 
er  an  issue  involving  the  delivery  of  the  deed.  Spencer  v.  Eohbins,  680 

EXECUTION. 

See  Exemption  from  Execution;  Proceedings  Supplementary  to 

Execution. 

EXECUTORS  AND  ADMIN  ISTRATOR& 
See  Decedents'  Estates  ;  Guardian  anp  Ward,  6. 

EXEMPTION  FROM  EXECUTION. 
See  Husband  and  Wife,  1. 

1.  Devised  Seal  Estate. — A  devisee  of  real  estate  can  not  claim  it  as  ex- 
empt from  execution  under  a  judgment  in  favor  of  a  creditor  of  the 
testator,  which  was  found  to  be  a  lien  upon  the  property,  and  which 
can  only  be  made  effective  by  a  sale  thereof.         Graves  v.  Graves,  118 

2.  Householder. —  Widower. — A  widower  who,  after  his  wife's  death^  con- 
tinues to  occupy  the  same  property,  the  legal  title  to  which  is  m  his 
daughter,  he  paying  no  consideration  for  the  use  of  the  premises  ex- 
cept by  way  of  taxes  and  improvements,  and  who  contributes  to  the 
living  expenses  of  his  daughter's  family  who  have  come  to  reside 
with  him  at  his  request,  although  neither  the^  nor  others  are  depend- 
ent upon  him  fur  support,  is  a  householder  within  the  meaning  of  the 
law  providing  for  exemption  from  execution.  Bipus  v.  Deerj  1S6 

EXHIBIT. 
See  Drainage,  5,  6 ;  Pleading,  7 ;  Promissory  Note,  12. 
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EXPRESS  COMPANY. 

See  PRINGIPAIi  A27D  AG£NT,  3.  ' 

FENCE. 
See  Contract,  3 ;  Railroad,  1  to  3. 

FORECLOSURE. 
See  Easement,  1 ;  Mortqaoe  ;  Vendor's  Lien. 

FOREIGN  CORPORATION. 
See  Corporation. 

FORFEITURE. 
See  Railroad,  4,  7. 

FORMER  ADJUDICATION. 
See  Guardian  and^  Ward,  2,  3. 

FRAUD. 
See  Contract,  15 ;  Deed,  1  to  6 ;  Fraudulent  Conveyance. 

FRAUDULENT  CONVEYANCE. 
See  Husband  and  Wife,  1,  7. 

1.  JSvidenee, — In  attacking  the  good  faith  of  a  sale  or  conveTance  of 
property,  it  is  always  competent  to  show  that  the  vendor  or  grantor 
was  in  embarrassed  circumstances  when  the  sale  or  conveyance  was 
made.  Geisendorff  v.  Ea^^y  S8 

2.  Ifud>and  and  Wife, — Debtor  and  Creditor, — Oonsideraiion. — A  convej- 
ance  bv  one  person  to  the  wife  of  another,  will  not  be  set  aside  as 
fraudulent  against  creditors  of  the  latter  and  subjected  to  their 
claims,  where  he  pays  no  part  of  the  consideration  although  the  pur- 
pose of  all  the  parties  was  to  put  the  property  beyond  the  reach  of 
such  creditors.  McLean  v.  Hess,  55S 

3.  Same. — Insurable  Interest, — PaymenL — Although  property  was  conveyed 
to  the  wife  to  defraud  her  husband's  creditors,  yet,  if  it  is  insured  for 
the  wife's  benefit,  she  is  entitled  to  the  avails  in  case  of  loss,  and  pay- 
ment^ by  her  for  the  property  out  of  the  insurance  money  does  not 
constitute  payment  by  the  husband.  i&. 

GAMING. 
See  CiUMiNAii  Law,  16, 17,  37. 

GIFT. 
See  Husband  and  Wife,  1 ;  Intoxicating  LiQt70R,  1,  2. 

GRAND  JURY. 
See  Criminal  Law,  20  to  22. 

GUARDIAN  AND  WARD. 
See  Infant. 

1.  Setting  Aside  Mnal  Beport. — Improper  Payment  of  Money  on  Order  of  Covai 
Obtained  by  Misrepresentation. — Where  a  guardian  improperly  pays  out 
money  on  an  order  of  court  obtained  by  misrepresentation  of  facts, 
the  setting  aside  of  his  final  settlement  report  is  warranted. 

Wainvright  v.  Smithy  SS9 

2.  Same. — Negligence, — Rei  Judicata, — It  is  not  necessary  to  set  aside  a 
guardian's  final  report  in  order  to  maintain  an  action  against  him  for 
negligence  in  the  mana(;ement  of  his  trust,  unless  the  approval  of  the 
report  involve  an  adjudication  of  the  matters  complained  of.  Ih, 

3.  Negligent  Management  of  Real  Estate. — The  approval  of  his  final  report 
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does  not  adjudicate  the  subject  of  the  guardian's  negligence  in  the 
management  of  his  ward's  real  estate,  unless  it  is  embraced  in  the 
report.  lb. 

4.  Same, — Rule  09  to  Presumption  Against  Ouardian. — Iratructum. — Where 
no  transaction  or  dealing  between  the  guardian  and  ward  is  involved 
in  an  action  by  the  latter  against  the  former,  to  set  aside  a  final  re- 
port and  to  recover  damages  for  negligence  in  the  management  of  the 
trust,  it  is  error  to  instruct  the  jury  that  it  is  their  duty  "  to  presume 
in  favor  of  the  ward  and  against  the  niardian  as  strongly  as  the  facts 
will  warrant''    Jenninga  v.  Kee,  5  Ind.  257,  distinguished.  ih, 

ij.  InveTUory, — Damages, — A  guardian's  failure  to  file  an  inventory  of  his 
ward's  estate  is  a  technical  breach  of  his  bond,  authorizing  only  nom- 
inal damages  unless  actual  damages  are  shown. 

Biiehanan  v.  Slaief  ex  reL,  251 

^6.  Same. — Action  Against  Sureties  and  Admnistraior, — Demand. — A  demand 
is  not  necessary  to  the  maintenance  of  an  actiotf  against  the  adminis- 
trator and  bondsmen  of  a  deceased  guardian  for  money  in  his  hands 
at  the  time  of  his  death,  belonging  to  his  wards.  lb. 

7.  *Sawe. — Conrei'simi. — Penalty. — Demand. — In  order  to  constitute  such  a 
conversion  as  will  authorize  the  imposition  of  the  ten  per  cent,  penalty 
provided  by  statute,  there  must  at  least  be  a  demand  for  the  money 
and  a  refusal  to  pay.  lb. 

■8.  Same. — Failure  to  Pay  to  Deceased  Quardian*s  Suceeator, — The  penalty 
provided  by  section  2459,  R.  S.  1881,  can  only  be  imposed  where  the 
ward's  estate  has  been  converted,  destroyed,  embezzled  or  concealed. 
The  mere  failure  to  pav  over  to  the  successor  of  a  deceased  guardian 
is  not,  in  the  absence  of  a  demand  and  refusal,  a  couversia>n.  lb. 

"9.  Acceptance  by  Guardian  of  Note  Payable  to  P'edecessor  Individually. — Lia- 
hilUy. — A  guardian  has  no  right  to  accept  as  part  of  his  ward's  estate 
a  promissory  note  payable  to  his  predecessor  in  the  trust  in  his  indi- 
vidual capacity,  and  if  he  does  accept  such  note,  and  it  proves  to  be 
nncollectiole,  he  is  liable  to  the  ward  on  his  bond.  Richardson  v.  State, 
ex  ret.,  55  Ind.  381,  doubted  and  distinguished. 

Stale,  ex  rel.,  v.  OreensdaUf  S64 

HARMLESS  ERROR. 
See  Instructions  to  Jury,  4 ;  Practice,  9. 

HEIRS. 
See  Husband  and  Wife,  2,  3 ;  Witness,  3. 

HIGHWAY. 
See  Easement. 

1.  Location  of.—Pra/ctice  on  Appeal  from  County  Board. — Upon  an  appeal 
from  an  order  of  the  count^  board,  in  a  proceeding  for  the  location  of 
a  public  highway,  to  the  circuit  court  of  the  county,  the  cause  must 
be  tried  de  novo;  that  is,  all  questions  in  issue  before  the  county 
board,  on  such  appeal,  must  be  tried  anew  in  the  circuit  court. 

Reynolds  v.  Shults,  291 

2.  Same. — Public  Utility. — Damages. — Trial  of  Issues. — Costs,  How  Appor- 
tioned.— Where,  on  remonstrance  by  a  land-owner  against  the  public 
utility  of  the  road,  and  also  on  account  of  damages,  there  is  a  finding 
and  judgment  in  lavor  of  the  public  utility  of  the  proposed  road,  and 
assessing  the  remonstrant's  damages,  the  costs  follow  the  issues,  and 
should  be  apportioned  as  provided  in  section  594,  R.  S.  1881.  lb. 

3.  Obstruction. — Action  for  Injury. — Complaint. — A  complaint  by  a  citizen 
to  recover  for  an  injury  accruing  from  the  unlawful  obstruction  of  a 
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highway  must  show  a  special  injury,  or  the  action  can  not  be  main- 
tained. Sokn  V.  Oaanbem,  SOt 

4.  Same, — Jnterference  with  Way  to  Market  Town. — Special  Injury. — The  in- 
terference with  the  way  leading  to  a  market  town  ianot  such  a  special 
injury  as  will  entitle  an  individual  citizen  to  maintain  a  private  ac- 
tion against  one  who  obstructs  a  public  high¥fay.  lb, 

5.  Abandonment, — Pr&nimption, — Slaivlt  of  Limitations. — EsicjipeL — ObatntC' 
tion  of  Highway, — Where  a  public  highway,  through  a  given  district 
or  neighborhood,  or  along  a  particular  line,  has  &en  maintained  for 
more  than  twenty  years,  substantially  of  a  uniform  width,  less  than 
that  at  which  it  was  laid  out  and  established,  and  valuable  im- 
provements, as  fences,  etc.,  have  been  made  in  good  faith  on  the  ap- 
pearance of  things,  the  law  will  presume  an  abandonment  of  so  much 
of  the  highway  as  has  been  thus  occupied ;  and  the  public  will  be 
estopped  to  assert  its  rights  by  means  of  criminal  prosecutions  against 
adjoining  land-owners  for  obstructing  the  highway  by  so  narrowing  it. 

Hamiitm  v.  Staie,  361 
HOUSEHOLDER. 

See  Exemption  fbom  Exbcution,  2. 

HUSBAND  AND  WIFR 

See  Criminal  Law,  2,  3;  Descent;  Fraudulent  Conveyance;  Mab- 

RiED  Woman  ;  Mortgage. 

1.  GifL — Exemption  from  Execution, — Debtor  and  Creditor, — Beat  EsivJe. — 
Title. — Where  a  husband,  having  less  money  and  property  than  the 
amount  to  which  he  is  entitled  as  exempt  from  execution,  gives  a  part 
thereof  to  his  wife  which  she  uses  in  making  the  first  payment  on 
real  estate  purchased  by  her,  such  real  estate  is  not  subject  to  execu- 
tion for  the  husband's  debts.  Burdye  v.  Boliny  170 

2.  Widow's  Interest  in  Property  Devoted  to  Partnership  Use. — Where  real  es- 
tate has  been  devoted  by  a  husband  to  the  use  of  a  partnership  of 
which  he  is  a  member,  the  wife's  inchoate  interest  therein,  in  the  ab- 
sence of  a  conveyance  in  which  she  joins,  is  not  affected,  but  as  to 
the  improvements  placed  thereon  for  partnership  purposes  she  is 
merely  entitled  to  take  as  any  other  heir.  Grissom  v.  Moore,  S96 

3.  Same, — ContrajcL — Partnership. — Rights  of  Widow  and  Heirs. — Where,  in 

Enrsuance  of  a  partnership  arrangement  to  engage  in  the  milling 
usiness,  one  contributes  a  tot  and  a  buildins^  which  he  erects  thereon, 
and  another  the  mill  machinery,  in  all  of  which  it  is  agreed  they 
shall  be  eaual  owners,  and  the  former  subsequently  conveys  an  un- 
divided half  interest  to  a  third  person,  but  dies  without  conveying  the 
other  half  to  his  partner  as  originally  agreed,  his  widow  takes  a  one- 
third  interest  in  the  half  of  the  lot  not  conveyed,  but  no  interest  in 
.  the  building  or  other  improvements,  while  the  other  heirs  take  no  in- 
terest in  either  lot  or  improvements,  in  such  case  the  improvements 
as  to  the  widow,  and  both  lot  and  improvements  as  to  the  other  heire, 
.  being  treated  as  personal  property  of  the  firm.  lb, 

4.  Conveyance. —  WilL — Inchoate  Interest  of  Wife. — EstoppeL — A  wife  who 
joins  her  husband  in  the  execution  of  a  warranty  deed,  absolute  in  its 
terms,  conveying  land  devised  to  him,  in  which,  by  the  will,  she  has 
an  inchoate  interest,  is  estopped  from  asserting,  on  the  death  of  her 
husband,  such  interest  against  the  grantee.        IjitteU  v.  Hoagkaid,  S20 

6.  Same. — Deed  Absolute. — MiMake  and  Reformation. — A  wife  who  joioB 
lier  husband  in  the  execution  of  a  deed,  absolute  in  its  terms,  to  his 
land,  in  which  she  has  an  inchoate  interest,  can  not  avoid  the  effect 
of  such  deed  by  alleging  mereiv  that  she  joined  in  such  deed  for 
the  purpose  only  of  conveying  his  interest,  and  not  showing  mis- 
take ana  asking  reformation.  /6. 
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6.  &tfiie. — Conveyance  of  Real  Estate  Aeipiired  from  Former  Hutband, — Statute 
Construed, — Where  there  are  no  children,  or  their  d^cendants,  by  the 
marriage  in  virtue  of  which  real  estate  came  in  fee  simple  to  a  widow, 
she  may,  under  section  2484,  R.  S.  1881,  during  a  second  or  subse- 
quent marriage,  her  husband  joining,  alienate  the  same,  irrespective 
of  the  manner  in  which  she  derived  her  title.     McKxnney  v.  Smithy  404 

7.  Prifieipal  and  Agent. — TrusL — Fraudulent  Conveyanee. — ConeideraHon, — 
Debtor  omd  Creditor, — A  husband,  acting  for  his  wife,  purchased  land 
and  made  the  cash  payment  therefor  with  her  money,  but  gave  his 
own  notes  for  the  deferred  payments,  and,  without  her  knowledge, 
took  the  title  to  himself.  She,  supposing  the  title  to  be  in  her  name, 
furnished  the  money  to  pay  the  notes  as  they  became  due.  Upon  dis- 
covering that  the  title  was  in  her  husband,  she  demanded  and  received 
a  conveyance  to  herself. 

ffeldj  that  such  conveyance  is  not  fraudulent  as  against  creditors  of  the 
husband,  and  rests  upon  a  good  consideration.   Sfitehelt  v.  ColgUmery  4^4 

8.  Same, — Evidence, — Declarations, — Res  Gestae. — Declarations  of  the  wife, 
upon  discovering  that  the  title  was  in  her  husband,  on  the  day  of 
its  conveyance  to  her,  that  her  money  paid  for  the  land,  and  de- 
manding its  conveyance  to  her,  are  admissible  as  part  of  the  res 
gesta  and  as  tending  to  show  the  consideration  for  the  conveyance.    lb. 

INCEST. 
See  Cbiminai<  Law,  9. 

INDIANAPOLIS,  CITY  OF. 
See  City,  6. 

INDICTMENT. 
Sm  Criminai«  Law;  Intoxicating  Liquob. 

INFANT. 

See  QiTARDiAN  AND  Ward  ;  Intoxicating  Liquob,  5  to  7. 

Om  Droseeuie  Action  Only  by  Next  Fiiend, — Guardian  ad  LUem, — Infanta 
may  defend  by  guardian  ad  litem,  but  they  can  not,  over  objection,  thus 
prosecute  an  action,  either  upon  a  complaint  or  cross  complaint. 
They  can  prosecute  only  by  next  friend,  as  provided  by  sections  256- 
258,  R.  S.  1881.  Spencer  v.  Bobbins,  580 

INJUNCTION. 

See  City,  2;  Drainage,  1 ;  Quieting  Title,  3;  Railroad,  4,  7;  Taxes, 
5 ;  Township  Trustee,  2 ;  Vendor  and  Purchaser. 

1.  Salt. — Judgment. — Promissory  Note, — Consideration, — A  party  can  not,  in 
a  suit  to  enjoin  a  sale  under  a  judgment,  litigate  the  question  of  the 
consideration  of  the  note  upon  which  the  judgment  was  founded. 

Garrison  v.  Cobb,  i'^J 

2.  Bestraining  Order  in  Vacation, — Must  be  in  Writing  and  Signed  by  Judge. — 
Actum  on  Bond, — A  restraining  order,  made  in  vacation,  to  be  effec- 
tive must  be  reduced  to  writing  and  signed  by  the  judge,  and  in  case 
of  a  suit  upon  the  injunction  bond  for  damages,  a  recovery  can  not  be 
had  unless  this  fact  is  shown.  Kiaer  v.  Lovett,  3B6 

INSANITY. 
See  Criminal  Law,  31 ;  Evidence,  5. 

INSTRUCTION  TO  JURY. 

See  CRnnNAL  Law,  27,  28,  39 ;  Guardian  and  Ward,  4. 

1.  Failure  to  Give  in  Writing  Upon  BeqvesL — Supreme  CourL — Practice, — A 
failure  of  the  trial  court  to  instruct  the  jury  in  writing  upon  request 
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of  the  appellee,  is  not  available  to  the  appellant  for  a  revenal  of  the 
judgment.  Jaqua  v.  Oordesman  and  Egan  (h^  14^ 

2.  SamA, — jBcEoe^ioTU  to  Inslruelions  %fi  Motion  for  New  TriaL — Exceptions  to 
instructions,  made  for  the  first  time  in  tne  motion  for  a  new  trial,  Rre 
too  late  to  be  available.  lb. 

3.  Record,— Fraction — To  make  instructions  a  part  of  the  record  without 
a  bill  of  exceptions,  they  must  be  excepted  to  as  provided  by  sectioQ 
535,  B.  S.  1881,  and  also  signed  by  the  judge  and  nled  as  provided  by 
section  533.  LandwerUn  v.  nheelei-f  o:/j 

4.  Harmless  Error, — Supreme  CourL — Pnuiiee. — An  erroneous  instruction, 
if  harmless  to  the  appellant,  is  not  available  for  the  reversal  of  the 
judgment.  Rickeits  v.  Harvey,  S04. 

5.  Same. — Trial  Gourt  Thot  Required  to  Remedy  Defective  Instruelions  Asked. — 
The  trial  court  is  not  bound  to  remedy  the  defects  in  an  instruction 
asked  by  a  party,  and  unless  he  is  entitled  to  have  it  given  in  terniH  as 
prayed,  the  court  may  refuse  it.  Jb. 

INSURANCE. 

See  Frauduleitt  Conveyance,  3 ;  Life  Insurance. 

Stipulation  Against  Other  Insurance  "  Whether  Valid  or  Not,'* —  When  Policy 
Avoided, — Where  a  policy  of  insurance  stipulates  that  it  shall  be  void, 
if,  without  the  consent  of  the  company  issuing  it,  other  insurance  shall 
be  obtained,  whether  valid  or  not,  a  prohibited  policy  which  requires 
the  production  of  extraneous  facts  to  avoid  it  is  within  the  condition, 
but  not  so  one  that  is  in  and  of  itself  void  and  constitutes  no  contract 
of  insurance.  Phenix  Ins.  Co.  v.  Lamar,  SIS 

INTENTION. 

See  Evidence,  6. 

INTOXICATING  LIQUOR. 

1.  Sale. — Gifl, — Delivery. — The  delivery  of  property  to  another,  upon  re- 
quest, for  his  use,  prima  facie  imports  a  sale  rather  than  a  gift 

Dani  v.  State,  79 

2.  Same, — Sale  on  Sunday, — Evidence, — For  evidence  held  sufficient  to  sus- 
tain a  charge  of  having  add  intoxicating  liquor  on  Sunday,  and  as  not 
showing  a  gifl  of  the  same,  although  no  consideration  was -paid,  see 
opinion.  lb. 

3.  Same. — "Beei\*' —  Variance. — Where  the  evidence  merely  shows  a  sale  of 
"  beer,"  and  not  **  lager  beer,"  as  charged  in  the  indictment,  the  infer- 
ence  is  that  it  is  of  the  quality  declared  by  the  statute  to  be  an  intox- 
icating liquor,  and  there  is  no  variance.  lb. 

4.  Indictment, — Fixing  Offence  at  Date  Subsequent  to  Return, — An  indictment, 
charging  that  the  defendant  made  an  unlawful  sale  of  intoxicating 
liquor  '* on  the  16th  day  of  August,  I8IS4"  is  bad  on  a  motion  to 
quash.    Staie  v.  Sammons,  95  Ind.  22,  explained.        Murphy  v.  State,  5/> 

6.  Indictment. — Lhiplicity. — An  indictment  which  charges  that  at,  etc.,  on, 
etc.,  '^  K.  did  then  and  there,  for  the  price  of  ten  cents,  unlawfully 
sell  to  II.,  a  person  then  and  there  under  the  age  of  twenty -one  years, 
intoxicating,  spirituous,  vinous  and  malt  liquors,"  is  not  bad  for  du- 
plicity, and  a  motion  to  quash  should  be  overruled. 

Kreamer  v.  State,  192 

6.  Same. — Sale  to  Minor.  —  Evidence,  —  A  sale  of  intoxicating  liquor  to  a 
minor,  where  the  seller  honestly  believes  such  minor  to  be  of  full  age, 
after  having  exercised  propep  caution  in  the  matter,  is  not  a  criminal 
violation  of  the  statute.  lb, 

.7.  Indictment. — Selling  to  Minor, — Averment  as  to  Age, — An  indictment  for 
unlawfully  selling  intoxicating  liquor  to  a  minor,  which  charges  that 
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the  defendant  on,  etc.,  at,  etc.,  did  then  and  there  unlawfully  sell  to 
J.  M.,  '^  a  person  under  the  age  of  twentj-one  years,''  certain  liquor, 
sutiiciently  shows  that  J.  M.  was,  at  the  time  of  the  sale,  under  the 
age  of  twenty-one  years.  Shaffer  y.  l^aUy  S19 

INVENTORY. 

See  Guardian  and  Wabd,  5. 

JUDGMENT. 

See  County  Ck)MMissiONEBS,  1;  Criminal  Law,  21,  41;  Drainage,  4; 
Injunction,  1;  Partition,  2;  Proceedings  Supplementary  to 
Execution. 

1.  CoUaieral  Attack, — Presumption  of  Validity, — Where  the  validity  of  a 
judgment  is  called  in  question  in  a  subsequent  suit,  all  reasonable 
presumptions  are  indulged  in  its  favor,  and  the  facts  stated  must 
be  such  as  will  overcome  them.  Cassady  v.  Miller,  69 

2.  Same, — Complaint, — AUegaJbions  a8  to  Want  (^Notice, — A  complaint  at- 
tacking the  validity  of  a  judgment,  rendered  by  a  court  oi  superior 
jurisdiction,  on  the  ground  of  want  of  notice,  must  allege  what,  if 
anything,  is  shown  by  the  record  of  the  cause  in  relation  to  the  issue 
and  service  of  process  therein.  ^  lb, 

3.  Same, — Jwriadiction, — Presumption, — Where  it  appears  that  such  a  court 
has  jurisdiction  of  the  suDJect- matter  of  the  action  in  which  the 
judgment  was  rendered,  it  will  be  presumed,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  jurisdiction  of  the  person  was  acquired  in 
some  legal  manner  before  judgment  was  rendered.  lb. 

4.  Belie/  From,  —  Procedure,  —  Appearance,  —  Practice,  —  Supreme  Court,  — 
Where  the  adverse  party  appears  to  a  motion,  made  after  the  term, 
to  be  relieved  from  a  judgment,  as  provided  in  section  396,  R.  S.  1881, 
and  the  matter  is  disposed  of  on  its  merits  without  objection  to  the 
form  of  procedure,  such  objection  can  not  be  made  in  the  Supreme 
Court.  Beatty  v.  O'Ccmnor,  81 

5.  Same,  —  Pleadi'ng,  —  An  application,  nnder  section  396,  to  be  re- 
lieved from  a  judgment,  wnich  is  substantially  in  the  language  of  the 
statute,  is  sufficient  to  entitle  the  moving  party  to  all  the  relief 
therein  provided,  including  the  setting  aside  of  a  default.  lb, 

6.  Same, — Defence, — Affidavits, — Practice, — In  a  proceeding  to  be  relieved 
from  a  judgment,  the  affidavits  upon  the  question  of  the  applicant's 
defence  to  the  action  in  which  the  judgment  was  renderea,  can  not 
be  contradicted.  lb, 

7.  Same, — DefaulL — EoDCusable  J/Ieo&c^— Where  a  defendant  has  employed 
attorneys  to  defend  the  action,  and  they  enter  an  appearance  for 
that  purpose,  but,  owing  to  a  misunderstanding  among  all  the  par- 
ties and  attorneys  with  reference  to  a  delay  pending  a  contemplated 
settlement,  they  are  prevented, from  doing  so,  there  is  such  excusa- 
ble neglect  as  will  entitle  him  to  relief  from  a  judgment  by  default 
taken  under  such  circumstances.  lb, 

8.  Belief  From, — Excwwible  Neglect. — Married  Wovnan, — Mortgage. — Sale, — 
Where  the  separate  property  of  a  married  woman  has  been  sold 
under  the  foreclosure  of  a  mortgage  executed  thereon  by  her  husband, 
without  her  knowledge  or  consent,  she  having  no  knowledge  of  its 
existence  until  after  the  foreclosure  and  sale,  oeing  at  the  time  she 
was  served  with  process,  and  afterwards,  during  the  pendency  of  the 
suit,  sick  and  physically  and  mentally  vnable  to  attend  to  business 
or  to  procure  advice  or  assistance,  or  to  understand  the  nature  of  the 
suit  against  her,  she  is  entitled  under  section  396,  K.  S.  1881,  to  have 
the  judgment  and  sale  set  aside  in  order  that  she  may  defend. 

dandy  v.  CaldweU,  S66 
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9.  Same, — Complaint, — Demurrer, — Agreed  StatemeTU  (f  Facts, — Where,  upon 
a  demurrer,  for  insutiScient  facts,  to  the  complaint  for  relief  in  such 
cases,  the  caube  is  submitted  to  the  court  for  decision ,  it  is  equivalent 
to  a  submission  upon  an  agreed  statement  of  the  facts  as  set  forth  in 
the  complaint.  lb, 

10.  Default  for  Failing  to  Anawer. — Brror  to  Enter  wkile  Demurrer  Pending, — 
A  default  for  failing  to  answer  the  complaint  can  not  be  entered 
while  demurrers  thereto  are  pending  and  undisposed  of. 

Hireh  v.  Ctoioson,  SS9 

11.  Equitable  AssignmenL — Set-Off. — Mistake,— Wherry  for  a  valuable  con- 
sideration, the  owner  of  a  judgment  sells  and  attempts  to  assign  it 
upon  the  record,  but  by  mistake  makes  the  assignment  upon  the  wrong 
record,  there  is  an  equitable  assignment,  and  the  assignee  may  have 
the  judgment  set  off  against  one  held  by  the  judgment  debtor  against 
him.  I^barger  v.  AndrCy  SS7 

12.  Same,— Good  Faith.—  Weight  of  Evidence,— Praetiee.—Vf  here  the  evidence 
as  to  whether  the  assignment  of  a  judgment  was  made  in  good  faith  is 
conflicting,  the  finding  will  not  be  reversed  on  appeal.  lb. 

13.  Taking  in  Wrong  Name.—De/aulL—  Collateral  Attack,— Where  the  Qiris- 
tian  name  of  a  plaintiff  is  erroneously  given  in  the  complaint  as 
"John,"  instead  of  '* James,"  and  by  that  name  judgment  is  taken 
against  the  defendant  by  default  after  proper  summons,  such  judgment, 
in  the  absence  of  fraud,  is  not  void,  and  will  not  he  set  aside  in  a 
collateral  proceeding.  McGaughey  v.  Woods^  S80 

JUDICIAL  KNOWLEDGE. 
See  Ckiminal  Law,  11. 

JUDICIAL  SALE. 
See  Constable's  Sale;  Easemeitt;  Sheriff's  Sale. 

JURISDICTION. 

See  Cmr,  1, 2;  Criminal  Law,  32;  Drainage,  3, 8 ;  Judgment,  3;  Pab- 
TiTiON,  2;  Pleading,  6;  Begeiver,  3;  Town,  6. 

JURY. 

See  Criminal  Law,  6,  7,  25,  26;  Drainage,  17;  Instructions  to  Jury; 
Partition,  1 ;  Practice,  6, 11 ;  Quieting  Title,  2 ;  Verdict. 

LANDLORD  AND  TENANT. 
Assertion  <^  Ownershiv  by  IVn««<.— -^*arfm«Jit---yorioe  to  QwL— Demand  for 
Possession.— A  tenant  who  denies  his  landlord's  title,  and  asserts  own- 
ership of  the  property,  is  not  entitled  to  notice  to  quit,  nor  to  a  de- 
mand for  possession,  precedent  to  the  commencement  of  an  action  in 
ejectment.  ^^w«  ▼•  Cooper,  S7 

LAW  OF.  CASE. 

See  Supreme  Court,  6. 

LEGISLATURE. 
See  City,  3;  Telephone,  4. 

LIEN. 
See  Chattel  Mortgage;  Drainage;  Exemption  from  Exbcutiok,  1, 

Judgment;  Mortgage;  Vendor's  Lien. 

LIFE  INSURANCE. 
1.  Mutual  Benefit  Association,— CertyieaU  of  Membership,— A  certificate  of 
membership  issued  by  a  mutual  benefit  association  is,  in  legal  con- 
templation, a  policy  of  insurance. 

Presbyterian  MuL  Assurance  Fkmd  ▼.  Allen,  SBS 
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2.  Sime, — StcUemerus  by  Inmred  in  Applieation. —  When  not  Deemed  War- 
ra^i^tes.  — Statementti  made  by  the  insured  in  his  application,  are  not 
deemed  warranties  unless  incorporated  in  the  policy,  or  properly  re- 
ferred to  therein.  Jb. 

3.  Same. — Change  cf  Ben^ieiaries. — The  beneficiaries  under  a  certificate  of 
membership  issued  by  a  mutual  benefit  association  can  not  be  changed 
by  the  insured,  where  the  charter  of  the  association  specifically  pro- 
vides how  and  to  whom  the  benefit  shall  be  paid.  Jb. 

4.  Same. — By-Law. —  Ultra  Vires. — A  by-law  providing  a  mode  of  payment 
different  from  that  provided  for  by  the  charter  is  ultra  vires  and  void.  76. 

6.  Same. — The  statute  of  this  State,  R.  S.  1881,  section  3848,  authorizing 
a  change  of  beneficiaries,  applies  only  to  corporations  organized  and 
incorporated  under  the  laws  of  this  State.  /6. 

LIMITATION  OF  ACTIONS. 
See  Statute  op  Limitations. 

MANDAMUS. 
See  Railroad,  10. 

MANSLAUGHTER. 
See  Criminal  Law,  29. 

MARRIED  WOMAN. 
See  Descent  ;  Husband  and  Wife  ;  Judgment,  8 ;'  Mobtgage. 

1.  Mortgage  of  Beat  Estate  to  Secure  Husband^s  Debt. — Under  section  5119, 
R.  S.  1881,  a  mortgage,  executed  by  a  married  woman  on  her  sepa- 
rate real  estate  to  secure  her  husband^s  debt,  is  absolutely  void. 

Engler  v.  Acker^  223 

2.  Inherited  Property. — Beat  Estate  Purchased  wUh  Proceeds  ofy  not  Acquired 
by  Descent.— Where  real  estate  inherited  from  an  ancestor  is  sold,  and 
with  the  proceeds  and  accumulated  interest  other  property  is  pur- 
chased, the  latter  is  acquired  by  purchase  and  not  by  descent.  Greg- 
ory V.  Van  Voorstf  85  Ind.  108,  modified.  Or  v.  White,  S4I 

3.  Same. — Mortgage  0/  Separate  Property  to  Secure  Uusband^s  Debt. —  When 

Valid  Under  Act  0}  1879. — A  mortgage  executed  by  a  married  woman, 
on  her  separate  real  estate,  on  January  13th,  1881,  to  secure  her  hus- 
band's debt,  was  valid  under  the  act  of  1879,  then  in  force,  the  prop- 
erty not  having  been  acquired  by  her  by  descent,  devise  or  gift.      To. 

4.  Same. — Principal  and  Surety. — BecUal  in  Mortgage. — A  wife  does  not  be- 
come the  principal  debtor  by  merely  signing  her  name  to  a  note  and 
mortgage  above  that  of  her  husbancl  and  temporarily  receiving  the 
money  loaned  into  her  own  hands,  nor  is  her  liability  enlarged  by  a 
recital  in  the  mortgage  that  she  is  principal  and  her  husband  surety. 
The  loan  must  be  made  by  her,  ana  for  tne  benefit  of  herself  or  her 
property.  lb. 

^.  Surety  for  HuAand. — Mortgage. — Notice. — One  who  knows  that  a  debt 
is  that  of  the  husband,  and  that  the  property  mortgaged  to  secure  it 
belongs  to  the  wife,  is  chargeable  with  knowledge  01  the  capacity  in 
which  the  latter  contracts.  Keller  v.  Or,  4O6 

MEASURE  OF  DAMAGES. 
See  Contract,  3,  6. 

MERGER. 
See  Deed,  4. 

Vol.  106.— 40 
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MISTAKE. 
See  Husband  and  Wife,  6;  Judgment,  11, 13. 

MORTGAGE. 

See  Chattel  Mobtgaoe  ;  Judgment,  8 ;  M abrisd  Woman  ;  Promibsobt 
Note,  2;  Quieting  Title,  7;  School  Fund,  3;  Vendor's  Lien,  1. 

1.  Pre-Existing  Debt,  Consideration. — Husband  and  Wife,  —  Married  Wo" 
man, — Suretyship. — A  mortgage  executed  by  a  husband  and  wife,  upon 
the  separate  property  of  the  latter,  to  secure  an  overdue  debt  on  which 
the  husband  was  liable  as  surety  only,  and  without  any  other  consid- 
eration, is  invalid,  although  executed  at  a  time  when  it  was  compe- 
tent for  a  married  woman  to  encumber  her  property  for  the  debt  of  a 
third  person.  Bridges  v.  Blakey  SSf 

2.  Principal  and  Surety, — Staiule  of  Zrimitations. — The  extinguishment  of 
the  engagement  of  the  principal,  however  accomplished,  releases  the 
surety  from  liability,  and  if  the  debt  of  the  former  is  barred  by  the 
statute  of  limitations,  a  mortgage  ^iven  by  the  surety  to  secure  it  i& 
not  enforceable,  although  not  barred.  /6. 

3.  Same, —  When  Mortgage  Enforceable  After  Debt  is  Barred.  —  Promissory 
Note, — To  continue  a  mortgage  in  force  as  an  independent  original 
undertaking,  notwithstanding  the  debt  it  is  eiven  to  secure  is  barred, 
by  reason  of  an  agreement  therein  to  pay  the  debt,  such  agreement 
must  be  made  upon  an  adequate  consideration.  If  the  mortgage  be 
to  secure  overdue  notes  of  a  third  person,  upon  which  the  owner  of 
the  property  is  not  liable,  the  consideration  is  not  sufficient.  /6. 

MUNICIPAL  CORPORATION. 
See  Qity;  Taxes,  2,  8;  Town. 

MURDER 
See  Criminal  Law,  23  to  34,  39. 

MUTUAL  BENEFIT  ASSOCIATION. 
See  Life  Insurance. 

NEGLIGENCE. 

See  City  4,  5;  County  ;  Guardian  and  Ward,  2  to  4;  Judgment,  7,  8? 

Railroad,  8,  9. 

1.  Ckymplaint. —  WilfiU  Injury. — A  complaint  demanding  damages  for  per- 
sonal injuries,  which  in  its  recital  of  facts  charges  negligence  upon 
the  defendant,  but  which  does  not  aver  or  show  that  the  plaintiff  was 
free  from  contributory  negligence,  is  bad  on  demurrer,  notwithstand- 
ing the  fact  that  it  charges  generally,  by  way  of  epithet,  that  the  acts 
complained  of  were  wrongfully,  unlawfully  and  Wilfully  done. 

LouiHrilUf  etc,y  R.  W.  Co,  v.  Sekmidty  7S 

2.  OmrUy. — Defective  Bridge, — Injury  Caused  by  Frightened  Team. — A  county 
is  not  liable  for  an  injury  sustained  by  one,  before  entering  upon  a 
bridge,  by  a  team  becoming  frightened  at  its  defective  condition,  al- 
though it  has  been  out  of  repair  so  long  as  to  charee  the  county  with 
notice.  Board,  etc,,  ▼.  Riekd.  601 

NEW  TRIAL. 

See  Criminal  Law,  19 ;  Deposition,  1 ;  Partition,  3 ;  Practice. 

As  Matter  of  Right. — Partition. — A  party  to  an  ordinary  suit  for  the  parti- 
tion of  real  estate,  where  neither  the  title  nor  the  right  to  possession 
is  in  question,  is  not  entitled  to  a  new  trial  as  a  matter  of  right  under 
section  1064,  R.  S.  1881.  OuUeU  v.  Miller,  76 

NOTICE. 

See  City,  6 ;  Contract,  1 1 ;  County  ;  County  Commissioners,  2 ;  Drain- 
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AOE,  4,  7,  9, 15, 16;  Easement,  1,  2;  Judgment,  2;  Landlord  and 
Tenant  ;  Married  Woman,  5 ;  Neglioence,  2 ;  Principal  and 
Surety,  1 ;  Swamp  Land,  8 ;  Town,  6 ;  Vendor  and  Purchaser. 

1.  ContrcLcL — May  be  Valid  though  not  Entitled  to  Becoi'd. — An  instru- 
ment or  agreement  may  be  valid  between  the  parties  and  those  hav- 
ing actual  notice,  though  not  entitled  to  be  admitted  to  record. 

Walter  v.  Hartmg,  12S 

2.  Same, — Actual  Notice  of  Ileeorded  InstrwnenL — An  instrument,  not  en- 
titled to  go  upon  record,  is  not  constructive  notice  although  recorded ; 
but  to  one  who  has  actually  seen  it  of  record  it  will  constitute  no- 
tice. 76. 

OFFICE  AND  OFFICER. 

See  County  Clerk;  Criminal  Law,  10, 11 ;  Swamp  Land,  3;  Taxes, 

3  to  7. 

PARTIES. 

See  Agister;  Drainage,  12,  13;  Trust  and  Trustee;  Witness,  3. 

Personal  Property. — Custodian  of  when  Treated  as  Owner. — Right  of  Action. — 
When  one  is  in  possession  of  property  under  such  an  arraugement 
that  he  is  accountable  for  it,  or  lor  any  injury  to  it,  such  person  is 
treated  as  the  owner,  and  may  sue  to  recover  for  any  loss  or  injury 
done  such  property  while  it  is  so  in  his  possession. 

Sew  Yarky  etc,  IL  W.  Co.  v.  Auer,  219 

PARTITION. 
See  New  Trial. 

1.  Bight  to  Trial  by  Jury. — The  partition  of  real  estate  was  not  a  matter 
of  exclusively  equitable  jurisdiction  in  this  State  prior  to  June  18th, 
1852,  nor  is  it  a  subject  of  exclusive  equitable  jurisdiction  within 
the  geixeral  principles  governing  proceedings  in  cnancery ;  and  in  an 
action  for  partition  a  trial  by  jury  may  be  demanded. 

KitU  V.  Willson,  U7 

2.  Final  JudgmenL — Appeal. — DismiasaL — Where,  in  an  action  for  the 
partition  of  real  estate,  the  title  is  directly  put  in  issue  by  the 
pleadings,  a  judgment,  adjudicating  the  question  of  title,  settling 
the  rishts  of  the  parties,  and  ordering  the  land  sold,  is  a  final  judg- 
ment from  which  an  appeal  will  lie,  and  an  appeal,  not  taken  within 
a  year  from  such  judgment  but  within  a  year  from  the  confirmation 
of  the  sale,  will  be  dismissed  for  want  of  jurisdiction. 

Kreitline  v.  Franz,  S69 

3.  Same.^New  !ZVia/  as  of  Right. — In  such  case,  a  new  trial  may  be  de- 
manded as  a  matter  of  right.  /6» 

PARTNERSHIP. 
See  Husband  and  Wipe,  2,  3 ;  Receiver,  4 ;  Taxes,  2. 

PATENT. 
See  Telephone,  4. 

PAYMENT. 
See  Fraudulent  Conveyance,  2, 3 ;  Probossort  Note,  1ft. 

PENALTIES. 
See  Guardian  and  Ward,  7,  8 ;  Telegraph. 

PERSONAL  PROPERTY. 

See  Agister  ;  Chattel  Mortgage  ;  Constable's  Sale  ;  Contract,  8  to 

11,  25,  27,  28  J  Parties  ;  Sheriff's  Sale. 
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PLEADING. 

8ee  Contract,  12,  13;  Gonyebsion;  Corporation;  Criminal  Law; 
Drainage;  Highway,  3;  Intoxicating  Liquor,  3  to  5,  7;  Judg- 
ment, 2.  5,  9 ;  Negligence,  1 ;  Practicb  ;  Promissory  Note,  3,  10 
to  12 ;  Quieting  Title,  1, 4  to 6 ;  Receiver,  1 ;  Slander;  Supreme 
Court;  Swamp  Land,  10. 

1.  Counter- Claim.. — Under  sections  350  and  351,  R.  S.  1881,  any  matter 
which  is  pleaded  as  a  counter-claim  must  -either  arise  out  of,  or  be 
connected  with,  the  contract  or  transaction  set  forth  as  a  cause  of 
action  in  the  complaint;  otherwise  the  counter-claim  will  be  bad  on 
demurrer  for  the  want  of  facts,  although  the  facts  set  forth  might  have 
been  a  good  defence  if  pleaded  by  way  of  answer.   Miller  y.  Roberts,  6S 

2.  Same, — Account, — Counter-Claim  as  to  Separai^  Items, —  Where  a  com- 
plaint declares  on  an  account,  and  a  bill  of  particulars  containing 
the  items  of  account  is  filed,  each  item  constitutes  a  distinct  cause  of 
action  within  the  meaning  of  the  statute  relating  to  counter-claims, 
and  a  counter-claim  may  be  founded  upon  any  matter  arising  out 
of  or  connected  with  it.  76, 

"Z,  Construction  of,— li  is  the  specific  statement  of  facts  that  controls  in 
the  construction  of  pleadings,  and  not  detached  phrases  and  epithets 
contained  therein.  Louisville^  etc.,  R.  W.  Co,  v.  Schmidt,  73 

4.  Account — Omission  of  Averment  that  Debt  is  Due, — A  complaint  on  ac- 
count for  work  and  labor  performed  at  the  request  of  the  defendant, 
which  charges  that  the  defendant  is  indebted  to  the  plaintifif,  but 
omits  to  allege  that  the  debt  is  due  and  unpaid,  is  good. 

Jaqua.  v.  dordesman  and  Egan  Co,,  14^ 

h.  Character  of  Determined  by  Facts  and  not  PixLver, — The  facts  stated,  and 
not  the  prayer  for  relief,  determine  the  character  and  theory  of  a 
pleading.  Houek  v.  Graham,  196 

^.  County  Commimoners. — Where  a  claim  filed  before  the  county  commis- 
sioners will  invoke  the  jurisdiction  of  the  board  over  the  subject- 
matter,  it  is  sufficient.  Board,  etc,  v.  ^Sfato,  ex  rei,  £70 

7.  Cross  Complaint.— Written  Instilment, —  Exhibit,— Practice,— Where  a 
written  instrument  constitutes  the  foundation  of  a  cross  complaint,  it 
must  be  filed  as  an  exhibit  or  made  part  of  the  pleading  by  incorpora- 
tion, except  where  it  is  exhibited  with  the  complaint,  and  then  it  may 
be  referred  to  in  the  cross  complaint  without  again  making  it  an  ex- 
hibit. Wadkins  v.  HiU,  S4S 

5.  Complaint, — Averments  a»  to  Abbreviations, — In  declaring  upon  a  written 
instrument  containing  abbreviated  and  incomplete  terms,  extrinsic 
averments  may  be  used  in  the  complaint  to  make  that  intelligible 
which  is  of  itself  unintelligible.   Jaqua  v.  Witham  and  Anderson  Co.,  545 

PRACTICE. 

See  Bill  OF  Exceptions  ;  City,  2;  Costs;  Criminal  Law;  Deposition; 
Drainage;  Highway,  1,2;  Infant;  Instructions  to  Jury;  Judg- 
ment, 4,  5,  9,  10, 12;  New  Trial;  Partition;  Pleading;  Prom- 
issory Note, 3;  Railroad,  10;  Receiver,  1,  2;  Slander;  Supreme 
Court;  Swamp  Land,  10;  Verdict;  Witness. 

1.  Pleading. —  When  Deemed  Amended  in  Supreme  Court, — Where  a  com- 
plaint is  first  questioned  in  the  Supreme  Court,  amendments  which 
might  have  been  made  in  the  trial  court,  to  conform  it  to  the  proof, 
will  be  r^arded  as  having  been  made.     Buchanan  v.  State,  ex  rd.,  S51 

2.  Postponement  to  Take  Deposition, — It  is  within  the  discretion  of  the  trial 
court  to  grant  a  postponement  to  enable  a  party  to  take  a  depoailioii. 

Qrinom  v.  Moan,  S96 
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3.  Exceptions. — Supreme  Court — Where  there  is  an  appearance  to  an  ac-^ 
tion,  an  exception  to  a  ruling  of  the  trial  court  is  necessary  to  present 
any  question  on  appeal,  except  where  there  is  no  jurisdiction  of  the 
subject-matter,  and  where  the  complaint  is  insufficient  for  the  want 
of  lacts.  Behrens  v.  McOaneCy  SSO 

4.  Errors  as  to  Evidence. — Motion  for  New  Trial — Supreme  Court. — Errors  in 
the  admission  or  exclusion  of  evidence  must  be  presented  by  a  motion 
for  a  new  trial,  or  they  will  not  be  considered  on  appeal. 

Frybarger  v.  Andre,  SS7 

6.  Special  Finding. — Silence  as  to  Material  Facts. — Presumption. — Where  the 
special  finding  is  silent  as  to  facts  which  a  party  is  required  to  affirma* 
tively  establish,  it  will  be  presumed  on  appeal  that  the  evidence  failed 
to  establish  such  facts.  Mitchell  v.  Colglazier,  4^4^ 

6.  Trial. — Cases  of  Equitable  Jurisdiction. — Submission  to  Jury. — Harmless  Er^ 
ror. — Where,  in  a  case  of  equitable  jurisdiction,  the  issues  are  sub- 
mitted to  the  court,  but  a  jury  is  called  to  inform  the  court  as  to  the 
facts  merely,  and  they  return  a  general  verdict  which  the  court,  with- 
out objection,  treats  as  advisory  and  makes  its  own  finding,  there  is 
no  available  error.  Jkerd  v.  Beavers,  4^9 

7.  Motion  for  New  TnaJl  Before  Finding. — A  motion  for  a  new  trial,  made 
before  the  court  makes  its  finding,  presents  no  question.  76. 

8.  Change  of  Venue.  —  Presumption  as  to  Regularity. — If  the  record  does  not 
affirmatively  show  that  a  change  of  venue  was  improperly  granted,  it 
will  be  presumed  that  the  cause  was  rightfully  in  the  court  where 
the  trial  took  place,  and  mere  recitals  in  a  motion  can  not  prevail 
against  this  presumption.  Boards  etc.,  v.  Montgomery,  617 

9.  Pleading. — Harmless  Error. — It  is  a  harmless  error  to  sustain  a  demur- 
rer to  a  good  paragraph  of  answer,  if  there  is  a  paragraph  remaining 
under  which  the  same  facts  may  be  proved.   Landwerlen  v.  Wheeler,  5£J 

10.  Pleading. — Carrying  Demurrer  Baek. — Where  a  defendant's  answer  is 
held  good  on  demurrer,  he  can  not  urge  on  appeal  that  the  court  erred 
in  not  carrying  the  demurrer  back  to  the  paragraph  of  the  complaint 
to  which  the  answer  is  addressed.  Gilbert  v.  Bakes,  558 

11.  Trial  by  Jury, — Submission  of  Partieular  Questions  of  Fact. — In  a  case 
which  is  triable  by  a  jury  generally,  it  is  not  error  to  refuse  to  submit 
a  particular  question  of  fact  to  the  jury.  Spencer  v.  Bobbins,  580 

PRESUMPTION. 

See  Contract,  26 ;  Corporation;  Costs;  Criminal  Law,  1;  Drain aqev 
8,  11;  Guardian  and  Ward,  4;  Highway,  6;  Judgment,  1,  3; 
Practice,  6,  8 ;  Promissory  Note,  6,  9. 

PRINCIPAL  AND  AGENT. 
See  Contract,  7 ;  Husband  and  Wife,  7 ;  Promissory  Note,  1,  2. 

1.  Surrender  by  Agent  of  Notes  Due  Pirtcipal  for  Notes  Payable  to  Self. — 
Where  an  agent,  with  mere  authority  to  sell  machines  and  take  notea 
payable  to  his  principal  in  settlement,  and  to  collect  such  notes  as 
may  be  sent  to  him  for  collection,  surrenders  to  the  maker,  before 
they  are  due,  without  the  consent  of  his  principal,  notes  belonging 
and  payable  to  the  latter,  and  receives  therefor  notes  of  like  amount, 
maturing  at  the  same  dates,  payable  to  himself,  the  principal  is  not 
bound  by  the  transaction,  ana  may  recover  on  the  original  notes. 

Robinson  v.  And&'son,  15^ 

2.  Ratification  of  AgeniUs  Acts  Relales  Back  to  Time  of  Performance. — The  rat- 
ification of  an  agent's  acts,  with  knowledge  of  the  circumstances,  re- 
lates back  to  the  time  when  such  acts  were  performed,  and  binds  the 
principal  the  same  as  if  authority  had  been  given  in  advance. 

United  SuSes  Ex.  Co.  v.  Rawaon,  $15 
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8.  Same. — RuU  of  Express  Company  Regarding  OoUeeiions. — Diredion  by  One 
Agent  to  Another. — RaiiAcaiuin, — Conversion. — Where  an  agent  of  an  ex- 
press companji  notwithstanding  a  rule  of  the  company  to  the  contrary, 
receives  a  partial  payment  of  a  bill  of  exchange  forwarded  for  col- 
lection by  another  asent,  and  the  latter,  having  general  authority, 
with  knowledge  of  the  fact,  secures  the  owner's  consent  to  receive 
such  payment,  and  directs  the  transmission  of  the  money  by  the  agent 
so  receiving  it,  who,  instead  of  transmitting,  converts  the  same  to  his 
own  use,  such  direction  amounts  to  a  ratification  of  the  act  in  receiv- 
ing the  money,  and  renders  the  company  liable  for  such  conver- 
sion, lb, 

4.  Same. — Evidence  as  to  Past  Transactions. — Res  Geslos. — The  general  rule 
that  an  agent  can  not  bind  his  principal  by  statements  in  relation  to 
a  past  transaction,  has  no  application  to  the  statements  of  an  agent  in 
relation  to  letters  and  matters  which  form  a  part  of  the  res  gestoe.   lb. 

5.  Investing  PinncipaPs  Money  in  Agent* s  Name. — Where  an  agent,  under 
the  instructions  of  his  principal,  purchases  property  in  his  own  name, 
the  principal  is  entitled  to  all  the  profit  arising  from  the  transaction. 

National  Bank  v.  Seward^  S64 

PRINCIPAL  AND  SURETY. 
See  Married  Woman;  Mortoaoe;  Promissory  Note,  4  to  7, 18. 

1.  Promissory  Note. — Notice  to  Creditor  to  Sue  Must  be  Given  After,  and  not 
Be/ore  Actum  Accrue. — The  notice  which  section  1210,  R.  S.  1881,  pro- 
vides a  surety  may  give  to  the  creditor,  requiring  him  to  forthwith 
institute  suit  on  the  contract,  to  be  available  lor  the  surety's  discharge 
on  the  ground  of  delay,  must  be  given  when  the  cause  of  action  has 
accrued,  and  not  in  advance  of  that  time.  Scales  v.  C'oj,  B61 

2.  Samt. — Remedial  Statute. — Abridgment  of  Common  Law  Right,— Bwch  sec- 
tion being  an  abridgment  of  a  common  law  right  of  the  creditor,  re- 
lief under  it  must  fa^*80ught  according  to  its  express  terms.  lb. 

PROCEEDINGS  SUPPLEMENTARY  TO  EXECUTION. 

1.  Witnesses. — The  judgment  plaintif}',  in  a  proceeding  supplementary  to 
execution,  is  not  concluded  by  the  testimony  of  the  judgment  debtor, 
given  upon  his  examination,  but  he  may  examine  other  witnesses. 

Bipus  V.  DeeVy  135 

2.  Requiring  Third  Person  to  Ansiver  as  to  Indebtedness. — Refusal  of  Debtor  to 
Apply.— Affidavit— Statute  Construe.— T\\e  right  given  by  section  819, 
R.  S.  1881,  to  require  a  third  {)erBon  who  is  indebted  to  the  judgment 
debtor  to  appear  and  answer,  while  the  execution  remains  in  the  hands 
of  the  officer,  must  be  exercised  in  connection  with  section  816,  and, 
as  against  the  judgment  debtor,  the  creditor  must  show  in  his  afiidavit 
or  verified  complaint  that  the  debtor  unjustly  refuses  to  apply  the 
money  sought  to  be  reached  to  the  satisfaction  of  tlie  judgment. 

MUdidi  V.  Bray,  265 
PROMISSORY  NOTE. 

See  Contract,  17  ;  Guardian  and  Ward,  9;  Injunction,  1 ;  Married 
Woman,  4 ;  Mortgage,  2,  3 ;  Principal  and  Agent,  1 ;  Principal 
AND  Surety,  1 ;  Vendor's  Lien. 

1.  Principal  and  Agent.  —  Ownership. — Defences. — Where  the  agent  of  the 
payee  of  a  promissory  note  takes  another  note  in  renewal,  and  with- 
out ihe  knowledge  of  such  payee,  or  of  the  mak^,  makes  the  latter 
payable  to  himself,  the  original  payee  will  be  treated  as  the  owner  of 
the  latter,  in  an  action  brought  tliereon  in  the  name  of  such  agent,  so 
that  whatever  defence  the  maker  might  have  had  thereto,  as  against 
such  payee,  will  be  available.  Tyler  v.  Anderson,  185 

2.  SamA. — An  unsecured  note,  given  in  renewal  of  notes  secured  by  mort- 
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gage,  is  sabject  to  the  same  defences  that  might  have  been  made  to  the 
original  notes.  lb. 

8.  Same, — Pleading.  —  Failure  cf  Qmgideration. —  Want  of  Ckmsideraiion. — 
.^rufence.— Facts  constituting  a  total  or  partial  failure  of  considera- 
tion can  not  be  given  in  evidence  under  a  plea  of  want  of  consider- 
ation, lb. 

4.  Surety.—  Alteration.  —  Contribution.  —  A  surety  who  pays  a  promissory 
note  which  he  could  defeat  because  of  an  alteration  oy  the  addition  of 
the  name  of  another  maker,  without  his  consent,  may  compel  contribu- 
tion from  co-sureties  who  subsequently  signed  the  note. 

Houck  V.  Qraham,  195 

<5.  Same. — Irregular  Endorsement. — Parol  Evidence  to  Show  Belation  Between 
ObHgors.—ln  the  case  of  an  irregular  endorsement,  the  relation  to 
each  other  of  those  liable  on  the  note  may  be  shown  by  parol  evi- 
dence, lb, 

6.  Same. — I^-etumption  of  Co-Suretyship. — Where  parties  appear  to  be  sure- 
ties, they  will  be  presumed  to  be  co-sureties.  lb. 

7.  Who  are  Co-Sureties. — Persons  who  endorse  a  promissory  note,  not  in 
the  regular  course,  to  give  the  maker  credit,  and  who  have  knowledge 
that  a  person  whose  name  is  attached  as  maker  is  in  fact  surety,  are 
co-sureties  with  the  latter,  and  bound  to  contribution.  lb. 

8.  Endorsement.  —  Parol  Evidence.  —  Consideration. — The  liability  of  the 
payee  of  a  promissory  note,  who  endorses  it  in  the  regular  course,  can 
not  be  extended  by  parol  evidence,  although  in  exceptional  cases  it 
may  be  limited  by  facts  showing  the  consideration  upon  which  the 
endorsement  was  made.  Smylhe  v.  Scott,  245 

^.  S(ime. — Presumption, — Pi'oof  of  Oon««icra/ion.— Presumptively,  the  con- 
sideration for  the  endorsement  of  a  promissory  note  by  tlie  payee 
is  the  amount  of  the  note  and  interest,  but  if  that  is  in  dispute  the 
actual  consideration  may  be  shown.  lb. 

10.  Same. — Insolvent  Maker. — Diligence. —  Pleading. —  A  complaint  against 
the  payee  of  a  promissory  note  on  his  endorsement,  filed  three  years 
after  the  endorsement  and  the  maturity  of  the  note,  which  alleges 
that  at  the  date  of  tiie  endorsement  the  maker  '*  was  then  and  there 
insolvent,"  without  more,  and,  in  the  present  tense,  that  he  "  is  not 
resident  in  the  State  of  Indiana,"  does  not  show  sufficient  diligence, 
it  not  appearing  therefrom  that  a  suit,  brought  at  the  earliest  op- 
portunity, would  have  been  unavailing,  or  that  the  maker  was  not  a 
resident,  owning  property  subject  to  execution,  after  the  note  matured. 

lb. 

11.  Same.— Averment  as  to  Non-Payment. — The  statement, "  wherefore  a  cause 
of  action  hath  accrued,"  in  the  prayer  of  a  complaint  on  a  prom- 
issory note,  does  not,  of  itself,  show  that  the  note  remains  unpaid-     76. 

12.  Same.— Copy.— A  complaint  on  a  promissory  note,  against  the  en- 
dorser, which  sets  out  neither  a  copy  of  the  note  nor  of  the  endorse- 
ment, is  bad.  lb. 

13.  Wm-thless,  Action  on  not  Necessary  to  Save  Rights. — A  party  is  not  re- 
quired to  try  to  collect  worthless  promissory  notes  in  order  to  save 
his  rights.  Qlvey  v.  Jaeksouj  286 

14.  Same. — Coilateral  Security.— Tender.— Action  Against  Principal  Debtor. — 
It  is  not  necessary  to  tender  back  promissory  notes  held  as  collateral 
security  before  proceeding  against  the  principal  debtor.  lb. 

15.  Same. — Representations  that  Notes  are  Good. — The  representation  that 
promissory  notes  are  good  and  made  by  solvent  parties,  is  not  a  mere 
representation  of  quality,  but  is  the  statement  of  a  fact.  lb, 

16.  Same.— Payment.— Burden  qf  Proof.— Notes  not  Payable  in  Bank.—Wher& 
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it  is  alleged  bv  a  partf  that  notes  not  payable  in  bank  were  ac- 
cepted in  satisiaction  of  a  debt  admitted  to  be  due,  he  must  affirma- 
tively prove  such  fact.  lb. 

17.  -^071  Est  Factum, — Evidence, — Prineipal  and  Surety, — Where,  under  an 
issue  of  non  at  fadum  on  the  part  of  the  surety,  the  principal  in  a 
promissory  note  testifies  that  he  took  the  note  to  the  surety's  house 
about  a  certain  date,  where  the  latter  signed  it,  and  that  he  was  only 
there  once  to  get  a  note  signed,  the  surety  may  show  that  the  prin- 
cipal's visit  was  on  a  different  date,  and  that  the  note  then  signed 
is  not  the  note  sued  on.  Beyman  v.  Parker ^  4^t 

18.  Extension  of  Time  to  PrindpcU, — ReUaae  of  Surety. — Evidence, — Where  the 
holder  of  a  promissory  note  grants  the  principal  therein  an  exten- 
sion of  time  for  a  definite  period  and  for  a  valuable  consideration^ 
knowing  that  the  other  makers  are  sureties,  the  latter  are  thereby 
released.    For  a  consideration  of  the  evidence  see  opinion. 

Beach  V.  Zimmerman^  4^5 

19.  Illegal  Consideration, — A  promissory  note,  given  in  consideration  of 
an  agreement  by  the  payee  to  use  his  influence  to  secure  the  acquittal 
of  one  prosecuted  for  a  felony,  can  not  be  enforced. 

Bicketts  v.  Haroey,  564 

20.  Same. — Consideration  Bart  Legal  and  Part  Blegal, — If  the  consideration 
of  a  promissory  note  is  in  part  legal  and  in  part  illegal,  and  is  indi- 
visible, there  can  be  no  recovery  upon  such  note.  lb, 

PUBLIC  POLICY. 
See  Contract,  5 ;  Statute,  2. 

QUIETING  TITLE. 

1.  Pleading,— Complaint, — In  an  action  to  quiet  title,  a  complaint  or 
cross  complaint,  which  substantially  alleges  that  the  plaintiflf,  or  cross 
complainant,  is  the  owner  of  the  real  estate  in  controversy,  or  of  & 
certain  interest  therein,  describing  the  same,  and  that  the  claim  of 
the  defendant  to  his  action  or  cross  action  in  or  to  such  real  estate,  or 
interest  therein,  is  adverse  to  the  title  asserted  by  him,  or  is  unfounded 
and  a  cloud  upon  his  title,  is  good  on  demurrer.   Johnson  v.  Taylor,  89 

2.  Same, — T^-ial  by  Jury. — In  a  statutory  action  to  quiet  title,  either  party 
thereto  is  entitled  of  right  to  a  trial  by  jury  of  the  cause  if  demanded 
at  the  proper  time,  notwithstanding  the  provisions  of  section  409,  K 
S.  1881.  R. 

3.  Injunction, — Cancellation  of  Instrument  BUgaUy  Becorded. — Bemoval  of  Qoud 
on  Title,-~The  owner  of  real  estate  mav  maintain  an  action  to  cancel 
the  record  of  an  agreement,  not  acknowledged  and  not  entitled  to  be  re- 
corded, which  casts  a  cloud  on  his  title,  and  to  enjoin  the  person  so 
causing  it  to  be  recorded  from  setting  up  any  claim  to  the  real  estate. 

Walter  v.  Hariwiy,  mS 

4.  Same.— Executory  Contract, — Psrfomumee,— Answer. — To  a  complaint  by 
the  owner  of  real  estate  to  cancel  the  record  of  an  instrument  casting 
a  cloud  upon  his  title,  an  answer  which,  after  admitting  that  said 
instrument  was  not  entitled  to  be  recorded,  alleges  that  the  plaintiff 
had  full  knowledge  of  defendant's  rights  when  the  real  estate  was 
conveyed  to  him,  and  that  defendant  was  ready  to  fulfil  his  part  of 
the  contract  contained  in  said  instrument,  but  which  fails  to  aver 
that  he  did  perform  it,  is  insufficient.  lb. 

5.  Beal  Estate, — Ptending.— In  an  action  to  quiet  title,  it  is  not  neoessaiy 
that  the  complaint  should  aver  in  terms  that  the  defendant's  claim 
of  title  is  adverse  to  the  title  of  plaintiff,  if  the  facts  pleaded  show 
that  such  claim  is  inconsistent  therewith.  Kitts  v.  WHiaon,  Ufft 

6.  EopMbU  2V</e. — Cbmp^in^. — SpeiajiA  Performaiws, — In  a  suit  to  quiet 
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title  it  is  onl7  necessary  that  the  plaintiff  disclose  in  his  complaint 
whether  the  title  claimed  be  legal  or  equitable,  and,  if  equitable,  all 
the  facts  which  go  to  maintain  it  may  be  set  out,  even  though  they 
show  a  right  in  the  plaintiff  to  a  specific  performance  of  an  agreement 
to  convey.  Grmom,  v.  Moore,  296 

7,  School  Fund  Mortgage, — Auditor^s  Sale, —  Tender, — One  whose  land  has 
been  sold  to  satisfy  a  school  fund  mortgage  executed  by  him,  can  not 
maintain  an  action  to  quiet  title  against  the  purchaser,  although  the 
sale  was  void,  without  first  paying  or  tendering  to  the  latter  the 
amount  paid  by  him.  Shannon  y.IIay,  589 

RAILROAD. 

See  Contract,  3  to  7  ;  Negligence,  1. 

1.  AnimaJU, — Fences. — Where  an  action  against  a  railroad  company  to 
recover  for  stock  killed  is  commenced  m  the  circuit  court,  it  must  be 
averred  in  the  complaint,  and  proved  npon  the  trial,  that  at  the  point 
where  the  animals  entered  upon  the  track,  the  railroad  was  not  se- 
curely fenced.  Xouistrt/ie,  rfc.,  R.  W,  Co.  v.  Thomas,  10 

2.  Same. — Oattle-Cfuards,  —  Wing- Fences, — Although  there  are  sufficient 
fences  running  parallel  with  the  track,  ct  the  point  where  animals 
entered  upon  it,  yet.  if  there  are  no  wing-fbnces  connecting  the  par- 
allel fences  with  the  cattle-guards,  the  road,  beyond  such  cattle-guards 
at  least,  is  not  securely  fenced.  76. 

3.  Same, — Injury  Must  be  Done  by  Actual  Contact  with  Ixxiomotive  or  Cars, — 
In  an  action  under  the  statute,  evidence  must  be  introduced  from 
which  the  court  or  jury  may  find  that  the  locomotive  or  cars  came 
in  actual  contact  with  the  animals  killed  or  injured.  lb, 

4.  Public  Aid,  —Forfeiture, — Injunction. — The  mere  failure  to  locate,  within 
a  prescribed  time«  a  railroad  to  which  a  public  donation  has  been 
made,  is  not,  under  existing  statutes,  a  cause  for  forfeiture  of  the 
right  to  such  donation,  and  where  the  road  has  actually  been  located 
and  the  required  amount  of  money  expended  in  its  construction  within 
the  township,  the  collection  of  the  special  tax  can  not  be  enjoined. 

Nixon  V.  Campbell,  47 

6.  Samt. — Location  of  Road. — Order  (^Commissioners  Placing  Tax  on  Du- 
pluxUe  Conclusive  as  to. — The  order  of  the  board  of  commissioners  plac- 
ing the  special  tax  on  the  duplicate  is  conclusive  as  to  the  fact  of  the 
location  of  the  road  within  trie  township,  and  can  not  be  questioned 
in  a  proceeding  for  an  injunction.  fb. 

6.  Same,— Statutes  Repealed.— Sections  4060  and  4062,  R.  8. 1881  (sections 
16  and  18,  Acts  1869,  p.  92),  relating  to  public  aid  to  railroaJs,  have 
been  repealed  by  subsequent  legislation.  lb, 

7.  Same,  —  Forfeiture  Mu^  be  Declared  by  County  Commissioners, —  Unless 
there  is  an  adjudication  by  the  board  of  commissioners,  in  the  manner 
provided  by  existing  statutes,  declaring  a  forfeiture,  because  of  a  fail- 
ure to  make  the  expenditure  required,  or  to  complete  the  road  within 
the  time  prescribed,  the  collection  of  the  special  tax  can  not  be  en- 
joined, lb, 

8.  Action  for  Injury  at  RaHroad  Crossing, —  Contributory  Negligence.  —  In  an 
action  by  an  administrator,  against  a  railroad  company,  to  recover 
damages  for  causing  the  death  of  his  intestate  at  a  railroad  crossing, 
it  must  be  affirmatively  shown,  either  directly  or  circumstantially, 
that  the  deceased  was  free  from  contributory  negligence,  to  entitle  him 
to  a  recovery.  Indiana^  etc.,  R.  W,  Co,  v.  Greene,  279 

9.  Same.  —  Degree  of  Care  Required.  —  Extraordinary  precaution  is  de- 
manded of  one  who  has  knowledge  that  a  railroad  crossing  is  pecu- 
liarly dangerous.  lb. 
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10.  Ihiblie  Aid, — County  Comtnissumera, — Tax  Levy,  Petition  for, —  Appeal — 

MofndixmntB, — A  petition  to  obtain  the  levy  of  a  tax,  in  pursuance  of 
an  appropriation  voted  in  aid  of  a  railroad,  may  bQ  first  presented  to 
the  Doara  of  commissioners,  and  in  the  event  of  an  adverse  decision, 
an  appeal  will  lie ;  but  if  the  board  should  refuse  to  act,  mandamus 
is  the  appropriate  remedy.  Board,  etc,  v.  Montgomery,  617 

Board,  etc.,  v.  BameU,  599 

11.  Same. — Delay  of  Courts. — The  delay  of  the  board  of  commissioners,  in 
acting  upon  the  petition  at  the  time  required  by  law,  will  not  preju- 
dice the  rights  of  the  petitioner.  lb, 

RATIFICATION. 
See  Contract,  24;  Principal  and  Agent,  2,  3;  Swamp  Land,  3. 

REAL  ESTATE. 

See  City,  1;  Contract,  3, 6,  6 ;  Conveyance;  Deed;  Dbbcent;  Drain- 
age; Easement;  Evidence,  4,  7 ;  Exemption  from  Execution; 
Fraudulent  Conveyance  ;  Guardian  and  Ward,  3 ;  Husband 
AND  Wife;  Landlord  and  Tenant;  Married  Woman;  Mort- 
gage; New  Trial;  Partition;  Quieting  Title;  School  Fund, 
3 ;  Swamp  Land  ;  Vendor  and  Purchaser  ;  Watercourse. 

REAL  ESTATE,  ACTION  TO  QUIET  TITLE. 
See  Quieting  Title. 

RECEIPT. 
See  Contract,  16, 25. 

RECEIVER. 

1.  Appeal  from  Order  Appointing.  —  Complainl. — Praetiee,  —  No  formal  rul- 
ing will  be  made  upon  the  sufficiency  of  the  complaint  as  a  plead- 
ing in  the  action,  on  an  appeal  from  an  interlocutory  order  appoint- 
ing a  receiver,  although  it  may  be  looked  to,  in  connection  with  the 
evidence,  in  determining  whether  a  receiver  ought  to  be  appointed. 

Naylor  v.  Sidener,  179 

2.  Same, —  Weight  of  Evidence.-' Diaeretion  of  Circuit  CouH. — Where  the  evi- 
dence is  conflicting,  the  Supreme  Court  will  not  weigh  it,  or  overrule 
the  discretion  which  the  circuit  court  exercises  in  the  appointment  of 
a  receiver  in  advance  of  the  final  hearing  upon  the  merits  of  the 
controversy.  Jb. 

3.  Same, — Equitable  Juriadietion. — When  property  is  conveyed  in  trust, 
its  proper  management  and  application,  tor  the  purposes  of  the  trust, 
become  subjects  of  equitable  jurisdiction.  lb. 

4.  Same. — Receiver  for  Property  Already  Held  in  TruaL — Partnerahip. — When 
property  has  been  conveyed  by  a  firm  to  a  person  to  be  held  by  him 
as  trustee  for  the  payment  of  certain  firm  debts,  a  receiver  may  after- 
wards be  appointed  where  there  is  a  controversy  as  to  the  application 
of  the  proceeds  of  the  property.  lb. 

RECEIVING  STOLEN  GOOD& 
See  Criminal  Law,  14,  15. 

RECORDING  WRITTEN  INSTRUMENT. 
See  Notice;  Quieting  Title,  3. 

REFORMATION  OF  DEED. 
See  Husband  and  Wife,  5. 

REPEAL  OF  STATUTE. 
See  Railroad,  6. 
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RES  AD  JUDICATA. 
See  GuABDiAN  and  Wabd^  2, 3. 

RESCISSION. 
See  Contract,  8. 

RES  GESTiE. 
See  Husband  and  Wife,  8 ;  PumciPAii  and  Agent,  4. 

RESTRAINING  ORDER. 

See  Injunction,  2.  ^ 

REVIEW  OF  JUDGMENT. 
See  Criminai.  Law,  41. 

RIGHT  OF  WAY. 
See  Contract,  3  to  7. 

RIGHTS  AND  REMEDIES. 

8ee  Agisteb  :  Assignment  for  Benefit  of  Creditors  ;  Drainage,  2 ; 
Principax  and  Surety,  2;  Railroad,  10, 11. 

RIPARIAN   PROPRIETOR. 
See  Swamp  IjAND,  6,  6. 

SALE. 

See  Chattei^  Mortgage;  Constable's  Sale;  Contract,  8,  9,  25  to  28; 
Drainage,  14;  Easement,  1;  Fraudulent  Conveyance,  1;  In- 
.tunction,  1;  Intoxicating  Liquor;  Quieting  Title,?;  School 
Fund,  3 ;  Sheriff's  Sale  ;  Vendor  and  Purchaser. 

SCHOOL  FUND. 
See  Quieting  Title,  7 ;  Statute  of  Limitations,  2. 

1.  AcHon  by  SUiU. — StaXtUe  of  LimiUUions, — In  an  action  to  recover  school 
funds,  the  State  is  not  barred  by  the  statute  of  Jimitations. 

Board,  etc.,  v.  State,  ex  reL,  270 

2.  SaoM, —  Unlawful  Playment  to  Officers, — Settlement  Between  County  Oom- 
missioners  and  Officers.  —  State  TMt  Cowduded. — A  settlement  between  the 
board  of  commissioners  and  a  county  officer  does  not  conclude  the 
State  from  maintaining  an  action  to  recover  school  funds  unlawfuUv 
paid  to  such  officer.  Ih, 

3.  Auditor^s  Sale  of  Mortgaged  Land. —  When  not  Bequvred  to  Offer  in  Par- 
cels.— The  county  au<)itor,  in  selling  land  mortgaged  to  the  State  for 
the  use  of  the  school  fund,  is  not  required  to  offer  it  in  specific  parcels, 
where  it  is  described  in  the  mortgage  as  a  single  tract. 

Shannon  v.  J5ay,  589 
SCHOOL  FUND  MORTGAGE. 

See  Quieting  Title,  7. 

SCHOOLS. 
See  Town,  8;  Township  Trustee. 

SET-OFF. 
See  Judgment,  11. 

SHERIFFS  SALE. 

See  Vendor's  Lien,  1. 

JSurehater. — Bemoval  of  I\'operty. — Where  ice,  situated  in  ice-honses,  is  sold 
at  sheriff's  sale,  the  purchaser  is  entitled  to  a  reasonable  time  in 
which  to  make  suitable  arrangements  and  to  remove  the  same. 

Qeisendorffy.  Eagles,  S8 
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SLANDER 

1.  Evidence, — Pleading. — Mitigation  of  Damagei. — In  an  action  for  Blander,, 
matters  in  mitigation  of  damages  may  be  given  in  evidence,  either 
under  the  general  denial  or  a  plea  of  j  ustification.   McCoy  v.  MeCoy,  4^9 

2.  Same, — Answer  in  MUigaiion  of  Damages. — Burden  ofProcf. — Right  to  Open 
and  Qobe. — In  an  action  for  slander,  where  the  sole  plea  is  an  answer 
in  mitigation  of  damages,  which  admits  the  speaking  of  the  words 
charged,  the  burden  of  the  issue  is  upon  the  defendant,  and  he  is  en- 
titled to  open  and  close.  lb. 

SPECIAL  FINDING. 
See  CoMTBACT,  20 ;  Practice,  5 ;  Suf&eme  Court,  8. 

SPECIFIC  PERFORMANCE. 
*  See  Contract,  22 ;  Quieting  Title,  6. 

STATUTE. 

See  Assignment  for  Benefit  of  Creditors  ;  Bill  of  Exceptions;  Cor- 
poration ;  Criminal  Law,  2,  3,  5,  6, 10  to  12,  32 ;  Deposition,  2 ; 
Descent;  Drainage,  3, 14  to  17 ;  Guardian  and  Ward,  8 ;  Infant; 
Instructions  to  Jury,  3 ;  Judgment,  4,  5 ;  Life  Insurance,  5 ; 
Married  Woman,  1,  3;  New  Trial;  Pleading,  1;  Principal  ani> 
Surety;  Quieting  Title,  2;  Railroad,  6;  Statute  of  Limita- 
tions; SwAlMP  Land,  1,  2,  4;  Taxes,  1,  3,  8;  Telegraph;  Tele- 
phone, 3  to  5 ;  Township  Trustee  ;  Verdict  ;  Will. 

1.  CoTuiruetion. — As  to  rules  for  the  construction  of  statutes  generally  see- 
opinion.  MiddleUm  v.  Qreescn,  18^ 

2.  PMie  Policy. — Where  a  valid  statute  expressly  authorizes  an  act  to 
be  done,  the  courts  can  not  consider  its  policy. 

Jioarif  ete.j  ▼.  Montgomery,  517 

STATUTE  CONSTRUED. 

See  City,  6 ;  CJriminal  Law,  2,  3,  41 ;  Husband  and  Wife,  6 ;  Proceed- 
ings Supplementary  to  Execution,  2 ;  Taxes,  4,  8 ;  Witnebs,  3. 

STATUTE  OF  LIMITATIONS. 
See  Highway,  5 ;  Mortgage,  2,  3 ;  School  Fund,  1 ;  Swamp  Land,  9. 

1.  Acknmvledgment  of  Debt. — A  written  acknowledgment  of  a  deht,  con- 
tained in  an  agreement  of  compromise,  is  sufficient  to  avoid  the  har 
of  the  statute  of  limitations.  Olvey  ▼.  Jaekmn,  S8S 

2.  Commm  School  Fund.— Action  by  Slaie  to  Recover. — Stalute  of  lAmitatioM,^ 
The  statute  of  limitations  is  not  available  as  a  defence  to  an  action 
by  the  State,  againnt  a  county,  to  recover  the  amount  of  fees  errone- 
ously paid  out  of  the  common  school  fund  to  county  officers  for  col- 
lecting and  disbursing  the  same.  Board,  etc,,  v.  Staie,  ex  reL,  SSI 

STREET. 
See  City,  4,  5 ;  Town,  I  to  6. 

SUBSCRIPTION  PAPER. 
See  Contract,  23 ;  Trust  and  Trustee. 

SUPREME  COURT. 

See  Criminal  Law,  4,  6  to  8,  11,  18,  31 ;  Deposition,  1 ;  Instructions 
TO  Jury,  1,  4 ;  Judgment,  4,  12 ;  Practice,  1, 3  to  5,  8;  Receiver,  2, 

1.  Assignment  of  Error.— Change  of  Venue. — Where  the  record  shows  that 
the  court  in  which  the  action  was  commenced  overruled  a  demurrer 
to  the  complaint,  bnt  does  not  show  such  a  ruling  by  the  court  to 
which  a  change  of  venue  was  taken,  an  assignment  of  error  that  the 
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latter  court  erred  in  overruling  a  demurrer  to  the  complaint  presents 
no  question  to  the  Supreme  Court.  Smith  ▼.  JSmith,  4^ 

2.  Same. — ComplainL — Sufficiency  of,— A  complaint  which  is  questioned  for 
the  first  time  by  an  assignment  of  error  in  the  Supreme  Court  must, 
to  justify  a  reversal  of  the  judgment,  wholly  omit  the  averment  of 
facts  necessary  to  the  existence  of  the  cause  of  action  attempted  to  be 
stated.  lb. 

3.  Available  Erron. — Practice, — The  only  errors  which  will  warrant  the 
reversal  of  a  judgment  are  such  as  affirmatively  appear  to  have  prej- 
udiced the  substantial  rights  of  the  party  appealing. 

Nizon  V.  Campbell,  47 

4.  Evidence. — Bill  of  Exceptions. — In  order  that  the  Supreme  Court  may  pass 
upon  the  evidence,  the  record  must  affirmatively  show  that  it  contains 
it  all.  Any  statement  in  the  bill  of  exceptions  which  will  show  that 
fact  will  be  sufficient.  Beaiiy  v.  (^ Connor,  81 

b.  Weight  of  Evidence. — Practice. — Where  there  is  any  evidence  tending  to 
support  the  finding  of  the  trial  court,  the  Supreme  Court  wi41  not 
weigh  the  evidence,  but  will  affirm  the  judgment.       Secor  v.  Skiles,  98 

6.  Projctice. — Law  of  Case. — PUadina. — A  judgment  pronounced  on  appeal 
becomes,  as  to  all  points  directly  decided,  the  law  of  the  case  through- 
out all  its  subsequent  stages,  and  the  effect  of  this  rule  can  not  be 
evaded  by  making  immaterial  amendments  to  a  pleading  held  bad 
by  the  Supreme  Court.  CUy  of  Loganspoi't  v.  Humphrey^  146 

7.  Assignment  of  Error. — Pleading. — Practice. — Where  a  complaint,  con- 
sisting of  two  paragraphs,  one  of  which  is  conceded  to  be  good,  is  as- 
sailed for  the  nrst  time  in  the  Supreme  Court  by  an  assignment  of  er- 
ror, such  assignment  calls  in  question  the  sufficiency  of  the  complaint 
as  a  whole,  and  can  not  be  maintained,  even  though  the  verdict  and 
judgment  may  rest  upon  an  insufficient  paragraph. 

United  States  Ex,  Co,  v.  ^trson,  eio 

5.  Pleadina. —  WTten  Defect  in  Com^aint  Cured  by  Special  Finding. — Assign- 
ment of  Error, — Where  there  is  a  special  finding  affirmatively  show- 
ing that  all  of  the  material  facts  were  established  by  the  evidence,  the 
omission  from  the  complaint  of  even  an  essential  averment  is  not 
available  for  the  reversal  of  the  judgment,  if  the  sufficiency  of  the 
complaint  is  questioned  for  the  first  time  by  an  assignment  of  error 
in  the  Supreme  Court.  Sohn  v.  Cambemf  302 

9.  Venire  de  Novo, — Evidenee.'-ln  determining  whether  there  was  error  in 
overruling  a  motion  for  a  venire  de  novo,  the  Supreme  Court  can  not 
look  to  the  evidence.  Olantx  v.  City  of  South  Bend,  805 

10.  Insufficient  Complaint.  —  Intervening  Errors. —  Practice.  —  Where  the  ap- 
pellant's complaint  does  not  state  a  cause  of  action,  the  judgment  will 
not  be  reversed  on  account  of  intervening  errors. 

McQatighey  v.  Woods,  380 

11.  Brief,  Rules  as  to, — In  the  absence  of  such  a  brief  as  the  rules  of  the 
Supreme  Court  require,  alleged  errors  will  not  be  considered.  As  to 
argument  held  not  sufficient  to  fulfil  the  requirements  of  such  rules, 
see  opinion.  LandwerUn  v.  Wheeler,  523 

12.  Same. — Objection  to  Form  cf  Judgment, — Objection  to  the  form  of  a  judg- 
ment can  not  be  made  for  the  first  time  in  the  Supreme  Court.        lb, 

13.  Weight  of  Evidence, — The  Supreme  Court  will  not  reverse  a  judgment 
where  it  appears  that  the  merits  of  the  cause  have  been  fairly  tried 
and  determined  in  the  court  below,  nor  on  the  weight  of  the  evi- 
dence. Leaxy  v.  Morcm,  660 
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SURETY. 

See  Mabried  Woman;  Mobtoaqe;  Principal  and  Surety;  Promis- 
sory Note,  4  to  7. 18. 

SWAMP  LAND. 

1.  Act  of  Congress  1850  a  Present  GmnL — The  act  of  Congress  of  September 
28th,  1850,  relating  to  swamp  lands,  was  a  present  grant,  suoject  to 
identification  of  the  special  parcels  coming  within  the  description. 

State  v.  Poiisfnouih  Savings  Bank,  4^5 

2.  Same. — Beaver  Lake  Lands, — Selection  and  Identification. — The  selection 
by  the  State,  confirmed  by  the  act  of  Congress  of  January  14thy  1873, 
releasing  to  the  State  the  lands  known  as  the  bed  of  Beaver  lake, 
furnished  the  identification  and  perfected  the  title  of  the  State  to 
thos^  lands,  and  the  title  thus  confirmed  related  back  to  the  date  of  the 
grant.  lb. 

8.  Same. — Authority  af  Officers  to  Sell  Staters  Lands. — RaJtifieaiion. — Public 
officers  have  no  authority  to  dispose  of  the  State's  lands  except  such 
as  is  conferred  by  positive  statute,  and  sales  without  such  authority 
are  void,  unless  ratified.  lb. 

4.  Same. —  Unsurveyed  Lands  not  Subject  to  Sale. — Neither  under  the  act  of 
the  Legislature  of  1851  (Acts  1851,  p.  110),  nor  under  the  act  of  1852 
(1  Q.  &  H.  597;  1  R.  S.  1876,  p.  952),  by  which  the  former  was  re- 
pealed, could  the  officers  of  the  otate  sell  swamp  lands  until  they  had 
been  surveyed  and  platted.  lb. 

6.  Same. — Grantee  of  Lands  Bordering  on  Lake  Took  TJiereby  no  Title  to  Lat- 
ter.— The  conveyance  by  the  State  in  1853  of  the  surveyed  tracts  of 
swamp  lands  bordering  on  and  surrounding  the  unsurveyed  lands 
constituting  the  bed  oi  Beaver  lake  carried  no  title  or  interest  in 
the  latter  to  the  grantee,  and  no  constructive  possession  thereof.     lb. 

6.  Same. —  Esiappel  of  Stale. — The  acceptance  by  the  State  of  a  conveyance 
to  a  part  of  the  lands  constituting  the  bed  of  such  lake  from  one 
who,  claiming  to  own  such  bed  as  riparian  proprietor,  by  virtue 
merely  of  patents  from  the  State  conveying  the  lands  bordering 
thereon,  had  made  a  private  plat  of  the  same,  and  an  act  of  the  L^- 
islature  providing  for  the  sale  of  the  lands  so  accepted,  do  not  estop 
the  State  to  assert  title  to  the  remainder  of  the  lake  bed.  lb. 

7.  SamA. — State  not  Estopped  by  Collecting  Taxes  on  its  Lands. — Unauthor- 
ized acts  of  ministerial  officers,  in  assessing  taxes  upon  such  lands 
and  collecting  the  amount  from  those  claiming  them,  will  not  estop 
the  State  to  assert  its  title,  even  though  the  sums  collected  have  been 
appropriated  to  the  public  use.  lb. 

8.  Same. — Standing  by  and  Allowing  Improvements. — Notice  of  Title.— The 
State  can  not  be  estopped  from  asserting  title  to  its  lands  by  standing 
by  and  nermitting  improvements  to  be  made  thereon,  where  its  title 
is  equally  well  known  to,  or  equally  open  to  the  notice  of,  both  par- 
ties. •  76. 

9.  Sam/C. — Adverse  Possession. — Lands  Covered  hj  Water. — Statute  of  Limita- 
tions.— Possession  without  color  of  title  is  limited  to  the  particular 
land  over  which  the  claimant  exercises  palpable  acts  of  ownership. 
A  naked  assertion  of  title  to  the  bed  of  a  lake,  almost  wholly  covered 
by  water,  is  not  sufficient  to  put  the  statute  of  limitations  in  opera- 
tion, lb, 

10.  Same. — Action  by  State  to  Recover  Land. — Defendant  May  File  Cross  Com- 
plaint.— Although  the  State  can  not  be  sued,  yet,  when  it  goes  into 
the  courts  to  recover  property,  it  goes  as  any  other  suitor,  and  the  de- 
fendant is  entitled  to  file  a  cross  complaint  and  have  the  title  liti- 
gated and  quieted.  /6. 
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TAXES. 

See  City,  3;  Drainage,  14;  Railroad,  4,  5,  10,  11;  Swamp  Land,  7; 

Township  Trustee,  2. 

1.  Wuter-Cra/L—IiesUlence  of  Owner.— Under  section  6293,  R.  S.  1881,  all 
water-craft  mast  be  listed  for  taxation  at  the  place  of  the  owner's 
residence,  without  regard  to  its  actual  situation. 

Cook  V.  Town  of  Port  FuU<m,  170 

2.  Same, —  Waier-Orafl  Owned  by  Partners  Residing  at  Different  Places. — 
Town, — Two  of  the  members  of  a  firm  owning  water-craft  resided  in 
P.,  an  incorporated  town  in  this  State,  the  property  being  kept  at  a 
harbor  two  miles  beyond  the  town.  The  other  partner  resided  in 
another  town  in  the  same  county. 

Held,  that  the  property  is  subject  to  taxation  by  the  town  of  P.  lb, 

3.  Govnty  Auditor, — Duly  of  Avdiior  as  to  Omitted  Property. — Powers  not 
JvdunaL — Chmpensation. — Under  section  6416,  R.  o.  1881,  it  is  the 
official  duty  of  the  county  auditor  to  search  for  and  discover  omitted 
property  and  to  add  the  same  to  the  tax  duplicate,  with  the  proper 
valuation.  In  the  discharge  of  this  duty  he  has  the  powers  of  an 
assessor;  he  does  not  act  as  a  judicial  officer,  and  his  acts  are  not 
judgments,  nor  is  he  entitled  to  additional  compensation  for  his  ser- 
vices. Vandereook  v.  Williamsj  S46 

4.  Same. — County  Commissioners.— Contract  with  Auditor-  to  Discover  Omitted 
Property. — Statute  Construed. — The  provision  in  section  6416,  R.  S.  1881, 
that  "  No  person  other  than  the  officials  provided  for  in  this  law  shall 
be  employed  by  the  county  commissioners  to  discover  omitted  prop- 
erty," does  not  authorize  the  employment  of  the  county  auditor,  or 
other  official  named  in  that  law,  to  discover  omitted  propertv  at  an 
additional  compensation  to  that  elsewhere  given  him  for  performing 
bis  official  duties,  and  a  contract  to  that  end  is  void.  lb, 

6.  Same. — Injunction. — "Where  a  county  auditor,  although  acting  under  a 
void  contract  with  the  county  commissioners,  by  which  he  is  to  receive 
a  certain  per  cent,  of  the  taxes  collected  on  omitted  property  discov- 
ered by  him,  discovers,  places  a  valuation  upon,  and  adds  to  the  tax 
duplicate,  omitted  property,  the  taxpayer  can  not  enjoin  the  collec- 
tion of  taxes  thereon  without  a  showing  that  he  has  been  injured.    lb, 

6.  County  Auditor. — County  Commissioners, — Contract  with  Auditor  to  Discover 
Omitted  Property. — Compensation. — A  contract  between  the  county  com- 
missioners and  the  county  auditor,  by  which  the  latter  is  to  receive,  as 
compensation  for  discovering  and  adding  to  the  tax  duplicate  omitted 
property,  a  certain  per  cent,  of  the  taxes  collected  on  such  property,  is 
unauthorized  and  void.  Williams  v.  Segur,  368 

7  Same. — Auditor  not  Authorized  to  Increase  Valuation  of  Listed  Property. — 
A  county  auditor  has  no  authority  to  increase  the  valuation  of  prop- 
erty, properly  listed  by  the  owner  for  taxation,  over  the  valuation 
made  by  the  township  assessor,  although  the  latter  has  purposely  un- 
dervalued such  property.  lb. 

8.  UnpUUted  hand  in  OUy  or  Totcn. — Extent  of  Taxation  for  City  Purposes. — 
Statute  Construed. — Unplatted  land,  used  for  agricultural  purposes,  lying 
within  the  limits  of  a  city,  is  subject  to  the  general  burden  of  State  and 
county  taxes,  and  also  the  city  school  tax,  and  such  special  assess- 
ments as  affect  it  in  common  with  other  city  property ;  but  under  sec- 
tion 3261,  R.  S.  1881,  it  is  subject  to  taxation  by  the  city,  for  general 
city  purposes  only  to  an  amount  equal  to  that  imposed  upon  property 
in  the  civil  township  for  general  township  purposes. 

Leeper  v.  City  of  South  Bendy  S76 

TELEGRAPH. 

1.  Statutory  Penalty. — Forwarded  Message. — It  is  only  the  sender  of  a  mes^ 
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sage  who  is  entitled  to  recoyer  from  a  telegraph  company  the  penalty 
proyided  by  section  4176,  R.  S.  18S1,  for  failing  to  transmit.    On 
who  directs  his  clerk  to  forward  to  him  while  absent  from  home  an 
expected  message  from  a  third  person,  is  not  a  sender  wHhin   the 
meaning  of  such  section.  Wtkem  U,  Tel,  Co.  y.  Kimuiy,  4^ 

2.  Same. — Complaint. — A  complaint  to  recoyer  a  statutory  penalty  must 
ayer  facts  which  bring  the  case  within  the  letter  and  the  spirit  of  the 
statute.  lb. 

TELEPHONE. 

1.  Common  Carrier. — A  telephone  company  is  a  common  carrier  of  news, 
in  the  sense  in  which  a  telegraph  company  is  a  common  carrier. 

Central  Union  Tel,  Co.  y.  Bradbury^  I 

2.  Same. — Service  Must  be  Impartial. — The  rule  that  requires  a  common 
carrier  to  serve  all,  so  far  as  able,  with  impartiality,  is  applicable  to 
a  telephone  company,  engaged  in  a  general  telephone  business.       lb. 

3.  Same. — Act  of  AprU  8th,  1885. — The  second  section  of  the  act  of  April 
8th,  1885  (Acts  1885,  p.  151),  providing  that  a  telephone  company 
shall  supply  applicants  with  telephone  facilities  without  discrimina- 
tion or  partiality,  is  valid.  76. 

4.  Same. — Legidature  May  Regulate  Charges. — Paient. — Act  cf  AprU  ISth, 
1885. — The  Legislature  has  power  to  regulate,  as  in  the  act  of  April 
13th,  1885,  the  price  which  a  telephone  company,  en^ged  in  a  gen- 
eral telephone  business,  may  charge  for  the  use  of  its  instruments, 
notwithstanding  the  patented  quality  of  the  latter.  '    lb, 

6.  Same. —  Wm^d  "  Telephone"  Meaning  of. — The  word  "  telephone,"  as  used 
in  the  act  of  April  13th,  1885,  has  reference  to  an  organized  apparatus 
or  combination  of  instruments,  usually  in  use  in  transmitting  and  re- 
ceiving telephonic  messages,  and  not  to  a  single  instrument  technically 
known  as  a  telephone.  lb. 

TENDER. 

See  Pbomissoky  Note,  14;  Quieting  Title,  7. 

TIME. 
See  Criminal  Law,  13;  Intoxicating  Liquor,  4. 

TITLE. 

See  Quieting  Title. 

TORT. 
See  Conversion  ;  Negligence  ;  Slander. 

TOWN. 
See  City  ;  Taxes,  2,  8. 

1.  Eminent  Domain. — Publie  Use. — Right  of  Lot-Oumer  in  Street.'^OompenBCk" 
lion. — The  owner  of  a  lot  abutting  upon  the  street  of  a  town  nas  a 
property  right  in  the  street  as  it  exists,  which  can  not  be  appropriated 
and  taken  from  him  against  his  consent,  without  compensation ;  but, 
in  the  exercise  of  tlie  power  of  eminent  domain,  it  may  be  taken  for  a 
public  use  by  due  process  of  law.  Town  of  Rensselaer  y.  Leopold,  29 

2.  Same.  —  Discretion  of  Municipal  Body, —  Unless  it  is  apparent  at  first 
blush  that  the  proposed  use  is  not  public,  courts  can  not  interfere 
with  the  discretion  confided  to  a  municipal  body,  in  doing  that  which 
the  statute  expressly  authorizes.  lb. 

8.  Same. — Ptiwer  to  Narrow  Street. — The  board  of  trustees  of  an  incorpo- 
rated town  in  this  State  have,  upon  the  conditions  imposed  by  the 
statutes,  power  to  narrow  a  street,  and  property  appropriated  in  mak- 
ing such  improvement  is  for  a  public  use.  /6. 
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4.  Samt, — (hnsgnt  of  LalrOumen* — ^The  statute  requiring  the  written  con- 
sent 'of  a  lot^owner  to  the  vacation  of  a  street  in  front  of  his  lot,  has 
no  application  to  an  improvement  by  narrowing  or  altering  it.        Ih, 

5.  Same* — BeneJUa  and  Damages, — Where  the  report  of  the  commissioners 
appointed  by  the  board  of  trustees  to  assess  benefits  and  damages  is 
silent  as  to  the  value  of  the  right  in  (]^uestion,  and  resulting  damages, 
h  will  be  presumed  that  the  commissioners  considered  them  as  noth- 
ing. Ih, 

6.  Same. — Notice. — Jurisdictional  Fact, -The  Ending  of  the  board  of  trus- 
tees that  due  notice  of  the  proceeding  for  the  improvement  has  been 
given  to  a  property-owner,  is  conclusive  against  others  w.ho  were  prop- 
erly served.  ih, 

7.  Power  to  Purchase  Fire  Engines,  —  Amendment  of  Charter,  —  A  town,  in- 
corporated by  a  special  act  of  the  Legislature,  prior  to  the  Constitu- 
tion of  1851,  had  power  under  its  charter  to  purchase  fire  engines, 
but  upon  amendment  of  the  charter  by  the  Legislature  in  1873,  such 
power  was  omitted. 

Held,  that,  notwithstanding  such  omission,  the  town  possesses  inherent 
power  to  purchase  such  engines  for  the  protection  of  the  property  of 
its  citizens  from  fire.  Corporaiion  of  Bluffion  v.  Studabaker,  1^9 

8.  School  Trustees, — Contract  with  Teacher  Prior  to  Election  of  New  Member 
of  Board,  to  be  Afterwards  Performed. — A  contract  made  by  the  board 
of  school  trustees  of  an  incorporated  town  with  a  school  superinten- 
dent, prior  to  the  annual  election,  in  June,  of  a  new  member  of  the 
board  and  the  reorganization  required  by  statute,  for  services  to  be 
performed  after  the  election  of  such  member,  is  valid  and  binding 
on  the  school  corporation.        Petthelt  v.  School  Town  of  NoblesviUe,  47S 

TOWNSHIP  TKUSTEE. 

See  Criminal  Law,  10, 11. 

1.  lAmUation  on  Power  to  Contract.— Seciiona  6006  and  6007,  R  S.  1881, 
limit  the  authority  of  township  trustees  to  contract  debts,  whether 
on  behalf  of  the  civil  or  school  township.         Middleton  v.  Oreeson,  18 

%  Same. — School-Houses, — Injunction, — The  trustee  of  a  school  township 
can  not,  under  such  statute,  without  an  order  from  the  board  of  com- 
missioners authorizing  it,  contract  a  debt  for  the  building  of  a  school- 
house  which  will  make  the  aggregate  debts  chargeable  to  the  special 
"^  school  fund  exceed  the  amount  oi  that  fund  on  hand  and  to  be  de- 
rived from  the  tax  assessed  against  the  township  for  the  year  in  which 
the  debt  is  to  be  incurred,  and  he  may  be  enjoined  from  so  doing  by 
a  taxpayer.  lb, 

TRIAL. 

See  Dbainaoe,  17 ;  Highway,  1,  2;  New  Trial  ;  Partition,  1 ;  Prac- 
tice, 6, 11 ;  Quieting  Title,  2. 

TRUST  AND  TRUSTEE. 
See  Husband  and  Wife,  7,  8 ;  Receiver,  3, 4 ;  Township  Trustee. 

Express  Trust. — Subseri^ion  to  Church  Fund, — Right  of  Trustee  to  Maintain 
Action, — One  who  is  appointed  to  receive  money  subscribed  to  a  church 
fund  and  to  hold  the  same  in  trust  for  the  congregation,  is  the  trustee 
of  an  express  trust,  and  may  maintain  an  action  to  collect  the  amounts 
subscribed,  without  joining  the  cestui  que  trust, 

Lomdioerlen  y.  Wheeler,  52S 
ULTRA  VIRES. 

See  Life  Insurance,  4. 

Vol.  106.— 41 
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USAGE. 
See  Contract,  26. 

VACANCY. 
See  County  Clebis^. 

VARIANCE. 
See  Intoxicating  Liquob,  3. 

VENDOR  AND  PURCHASER 

See  Chattel  Mortoagb;  Conveyance;  Deed;  Evidence,  7;  Fraudu- 
lent Conveyance  ;  Husband  and  Wife,  1, 4  to  7 ;  Sheriff's  Sale  ; 
Vendor's  Lien;  Watercourse. 

Notice, — Where  it  affirmativelj  appears  that  one  of  the  parties  to  an 
executory  contract  for  the  sale  of  real  estate  can  not  perform  his 
part  of  the  contract,  he  can  not  prevent  the  sale  and  conveyance  of 
the  real  estate  to  one  who  has  knowledge  of  such  contract. 

WaUer  v.  Bartwig,  1£S 
VENDOR'S  LIEN. 

1.  Assignment  of  Sheriff^s  C&'tijieate  of  Sale, — Ih-omMSory  Note, — L.  sold  land 
to  M.,  who  executed  a  mortage  to  secure  part  of  the  purchase-price. 
Upon  foreclosure  and  sale,  L.  purchased  the  land,  and,  before  the  ex- 
piration of  the  year  for  redemption,  assigned  her  certificate  of  purchase 
to  B.,  who,  in  part  payment  therefor,  executed  her  promissory  note, 
stipulating  therein  that  it  was  given  lor  "  purchase-money  for  real  es- 
tate." In  a  suit  by  L.  on  the  note,  B.  being  in  possession  of  the  land 
under  her  sheriff's  deed; 
Held,  that  a  vendor's  lien  may  be  declared  and  enforced  for  the  amount 
due  on  such  note.  Barrett  v.  Lewis^  120 

%  Same, — A  vendor's  lien  results  from  the  transactions  between  the  par- 
ties, and  is  manifested  by  all  the  circumstances  attending  each  par- 
.  ticular  case,  and  if,  upon  looking  through  the  transaction,  it  appears 
that  the  debt  is  in  fact  part  of  the  purchase-price  of  land  acquired  in 
the  transaction  out  of  which  the  debt  arose,  no  other  obstacle  inter- 
vening, a  lien  will  be  declared  upon  the  land  in  favor  of  the  person 
to  whom  the  debt  is  due,  notwithstanding  the  fact  that^the  technical 
relation  of  vendor  and  vendee  did  not  exist.  lb, 

8.  Not  Lost  by  Acceptance  of  Void  Securities, — A  vendor's  lien  is  not  lost  by 
the  acceptance  of  securities  that  have  no  legal  validity. 

Gilbert  v.  Bakes.  658 
VENIRE  DE  NOVO. 

See  Supreme  Court,  9;  Verdict. 

VERDICT. 

See  Criminal  Law,  5. 

SpeeiaL — What  Fads  to  be  Found, — Leaving  Issue  Undetermined, —  Venire  De 
Novo, — ^Under  the  statute,  R.  S.  1881,  sections  545.  546,  only  the  facts 
which  are  proved  on  the  trial  of  a  cause  are  to  be  found  in  the  special 
verdict ;  and  if  the  facts  found  leave  some  issues  in  the  case  undeter- 
mined, those  issues  must  be  regarded  as  not  proved  by  the  party  hav- 
ing the  burden  of  proof ;  and  in  such  case  the  special  veraict  is  not 
objectionable  because  it  does  not  pass  upon  all  the  issues,  and  affords 
no  sufficient  cause  for  a  ventre  de  now,   Qlantz  v.  Oily  of  Sfwth  Bend^  SOS 

VEXATIOUS  ACTION. 
See  Costs. 

VOLUNTARY  ASSIGNMENT. 
See  Assignment  for  Benefit  of  Creditors. 
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WABASH  AND  ERIE  CANAL. 
See  Eaaemknt. 

WAIVER 
See  Contract,  11 ;  CRiHiNAii  Law,  4, 25;  Vendob's  Lizn,  3. 

WARRANTY. 
See  Contract,  8,  9 ;  Life  Inst7bance,  2. 

WATERCOURSE. 
See  County  Commissioners,  2;  Easement. 

1.  QrarU  o^  Water  Bighto, — Dam,  —  EaaemefnL  —  Where  one  while  owning 
an  entire  estate  conveys  a  part,  upon  which  is  a  mill,  "together 
with  the  dam  across  the  river  and  all  the  water  rights  and  privi- 
leges thereunto  belonging  or  appertaining,"  subsecjuent  purchasers  of 
the  servient  estate,  and  their  grantees,  take  it  subject  to  the  rif^ht  of 
the  grantee  of  the  mill  property,  and  those  claimine  through  him,  to 
maintain  such  a  dam  as  will  raise  the  water  to  tne  same  effective 
height  to  which  it  was  usually  and  ordinarily  raised  before  the  grant. 

LammoU  v.  Ewen,  SIO 

2.  Same. —  TJk  qf  FUuh-Boardi  hy  Grantor, — To  What  Height  Qrantee  mojf 
Maintain  Dam. — Where  the  owner  of  an  entire  estate,  prior  to  the 
grant  of  mill  property  and  water  rights,  uses  flash-boards  on  the  dam 
whenever  they  are  deemed  necessary  to  provide  an  efficient  head  of 
water  at  a  certain  height,  it  becomes  a  right  appurtenant  to  such 
property,  and  the  grantee  thereof,  and  those  claiming  through  him^ 
may,  as  aj^ainst  the  grantor  or  those  claiming  the  servient  estate 
throuffh  him,  maintain  such  head  at  the  same  height  by  a  perma- 
nent dam  or  other  efficient  means,  no  injury  being  done.  J6. 

3.  Same. — Extension  Over  New  ChanneL — ^Where,  in  such  case,  an  artifi- 
cial channel  has  been  washed  out  around  one  end  of  the  dam,  the  la<  ^ 
ter  may  be  extended  over  and  across  it,  if  the  extension  tends  to 
the  better  security  of  the  dam,  and  does  no  injury.  lb, 

WATER-CRAFT. 
See  Taxes,  1,  2. 

WIDOW.      • 
See  Descent;  Husband  and  Wife,  2, 8. 

WIDOWER. 
See  Exemption  from  Execution,  2. 

WILL. 
See  Deed,  6, 7 ;  Exemption  from  Execution,  1 ;  Husband  and  Wife,  4. 
WiineaMs. — Not  Necessary  to  Attest  at  Same  Time  or  in  Each  Olher^s  B-csenee.— 
Under  the  statutes  of  this  State  it  is  not  necessary  that  the  subscrib- 
ing witnesses  to  a  will  shall  attest  it  at  the  same  time  and  in  the 
presence  of  each  other.  Johnson  v.  Johnson,  47S 

WITNESS. 

See  Evidence;  Proceedinos  Supplementary  to  Execution,  1 ;  WrLL. 

1.  ImpeaehmeiU.— Specific  Acts  of  /Tnmora%.— Specific  acts  of  immorality 
can  not  be  proved  for  the  purpose  of  impeaching  the  moral  character 
of  a  witness.  Spencer  v.  Bobbins,  580 

2.  Same— 'Character  and  Antecedents.— Discretion  of  Trial  Qwr^.— JV^rfiee.— 
Under  some^  circumstances,  and  in  the  sound  discretion  of  the  trial 
court,  questions  may  be  asked  of  a  witness  on  cross-examination  for 
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the  purpose  of  showing  his  character  and  antecedents,  hat  to  jastifj 
a  reversal  on  account  of  a  refusal  to  allow  such  questions,  a  dear 
abuse  of  discretion  must  be  shown.  /&. 

3.  Same, — Hein. — Parties. — Stabile  CofMtruadL — To  render  a  party  incompe- 
tent to  testifj  under  section  499,  R.  S.  1881,  he  must  be  a  party  to  the 
issue,  and  not  merely  a  party  to  the  record.  One  who  disclaims  any 
interest  in  the  subject  oi  litigation  is  a  competent  witness.  76. 

WORDS  AND  PHRASES. 

fiee  Criminal  Law,  23;  Deed,  1,  3,  5;  Intoxigatino  Liquob,  8; 

Pleading  3 ;  Telephone,  5. 


WRITTEN  INSTRUMENT. 
See  Pleaddto,  7,  8. 
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